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PREFACE. 


The  fact  that  mortgages  of  land  are,  in  the  State  of  New 
York,  almost  as  common  as  absolute  conveyances,  is  evidence  of 
the  most  convincing  character  that  the  law  which  governs  the 
rights  and  remedies  of  the  parties  to  them,  has  been  wisely 
framed  and  is  justly  administered.  The  conclusion  which  may 
be  reached  from  so  casual  an  observation  of  results  will  be 
abundantly  justified  by  a  study  of  the  law  itself ;  and  it  is 
beyond  dispute  that  the  law  of  mortgages  of  real  property  in 
this  State  is  admirably  adapted  to  the  business  needs  of  our 
people.    , 

Mortgages  of  chattels  do  not  afford  such-  satisfactory  se- 
curity to  the  mortgagees  as  do  mortgages  of  real  estate,  but,  as 
an  offset  to  this,  they  are  regarded  with  favor  by  failing  debtors 
who  desire  to  shield  their  property  from  the  demands  of  their 
creditors.  They  are  not  so  common  as  mortgages  of  real 
estate,  but  the  questions  which  arise  concerning  the  rights  of 
parties  claiming  under  them,  and  of  those  claiming  in  hostility 
to  them,  are  numerous  and  important. 

The  aim  of  the  author  in  preparing  this  work  has  been  to 
present  in  a  convenient  form  an  intelligible  statement  of  the 
law  governing  the  rights  and  remedies  of  parties  to  mortgages 
in  this  State,  and  to  collate-  and  arrange  under  appropriate 
divisions  all  of  the  decisions  of  the  courts  of  this  State  relative 
to  the  topics  treated.  Decisions  of  the  English  courts,  and  of 
the  courts  of  the  other  States  of  our  Union,  and  of  the  United 
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States,  have  also  been  cited  for  -the  purpose  of  illustrating 
principles  which  have  received  approval  here. 

The  Appendix  of  Forms  was  designed  to  furnish  the  kind  of 
help  which  a  busy  lawyer,  unfamiliar  with-  the  practice  in  liti- 
gations which  specially  concern  mortgages,  could  not  get  from  a 
mere  statement  of  principles.  It  was,  therefore,  attempted  to 
avoid  inserting  forms  which  were,  on  the  one  hand,  so  common' 
as  to  be  kept  for  sale  by  the  stationers,  or  on  the  other,  so 
unusual  as  to  be  but  seldom  needed. 

In  thus  taking  his  readers  into  his  confidence  as  to  what  he 
has  tried  to  accomplish,  the  author  expressly  disclaims  any  pre- 
tension to  having  entirely  succeeded  in  his  endeavors.  He 
sincerely  wishes  that  the  book  were  more  complete  and  satis- 
factory, and  he  sends  it  out  into  the  world  in  the  hope  that,  in 
spite  of  its  defects,  it  may  serve  to  lighten,  somewhat,  the 
labors  of  an  overworked  profession. 

Abneb  C.  Thomas. 
Tribune  Building,  New  York, 
January  3d,  1877. 
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2  THE  LAW  OF  MORTGAGES. 

As  the  Roman  Empire  absorbed  all  other  kingdoms  and 
nationalities,  so  the  Eoman  lawyers  seized  upon  the  wisdom 
and  learning  of  the  conquered  provinces,  and  whether,  as  some 
suppose,  they  borrowed  the  idea  of  mortgage  from  the  Jews, 
or  whether  the  suggestion  came  from  some  other  source,  they 
certainly  developed  a  system,  the  wisdom  and  equity  of  which 
rendered  it  a  potent  force  in  framing  the  codes  of  later  times, 
long  after  the  valor  of  the  Roman  legions  had  become  mere 
matter  of  history. 

Mortgages  undter  the  Gvoil  Law. 

In  the  Roman  law  there  were  two  kinds  of  transfers  as  se- 
curities for  debts  :  the  pignus  and  the  hypotheca.  When  the 
pledge  passed  into  the  possession  of  the  creditor,  the  transac- 
tion was  termed  a  pignus,  while,  if  the  debtor  retained  posses- 
sion, it  was  known  as  an  hypotheca.1  The  distinction  between 
real  and  personal  estate,  which  prevailed  in  the  common  law, 
was  not  recognized,  but,  just  as  in  the  common  law,  the  term 
pledge,  though  frequently  applied  to  both  real  and  personal 
property,  is  more  commonly  used  in  reference  to  a  chattel,  so 
the  term  pignus  came  to  signify  in  strictness  a  pledge  of  a 
movable,  and  the  word  hypotheca  of  an  immovable  piece  of 
property.2  No  title  to  the  thing  pledged  passed,  and,  although 
the  debt  was  not  paid  at  the  stipulated  time,  it  did  not  amount 
to  a  forfeiture  of  the  right  of  property  of  the  debtor  therein. 
The  creditor  was  simply  clothed  with  the  authority  to  sell  the 
-pledge  and  reimburse  himself  for  his  debt,  interest  and  ex- 
penses, and  the  residue  of  the  proceeds  of  the  sale  then  be- 
longed to  the  debtor.  Where  it  was  practicable,  notice  of  the 
sale  was  always  required  to  be  given  to  the  debtor ;  provision 

are  many ;  therefore  we  take  up  corn  for  them,  that  we  may  eat  and  live.  Some 
also  there  were  that  said,  We  have  mortgaged  oar  .lands,  vineyards  and  houses, 
that  we  might  buy  corn,  because  of  the  dearth.  There  were  also  that  said,  We 
have  borrowed  money  for  the  king's  tribute,  and  that  upon  our  lands  and  vine- 
yards. *  *  *  And  I  was  very  angry  when  I  heard  their  cry  and  these  words. 
Then  I  consulted  with  myself,  and  I  rebuked  the  nobles  and  the  rulers,  and  said 
unto  them,  Te  exact  usury,  every  one  of  his  brother.  And  I  set  a  great  assembly 
against  them." 

1  Story's  Eq.  Jur.  §  1005.  '  Story's  Eq.  Jur.  §  1006. 
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■was  made  for  sales  under  judicial  sanction,  and,  when  the  mort- 
gaged property  could  not  conveniently  be  sold,  a  decree  in  the 
nature  of  a  foreclosure  could  be  obtained,  by  which  the  abso- 
lute property  would  be  vested  in  the  creditor.1  The  authority 
to  make  the  sale  was  held  to  arise  not  from  the  agreement  of 
the  parties,  but  from  the  general  nature  of  the  contract,  and  an 
order  of  sale  would  be  granted  upon  application  of  the  cred- 
itor, even  in  a  case  where  a  special  bargain  had  been  made  that 
there  should  be  no  sale.  On  the  other  hand,  a  stipulation  pro- 
viding that,  if  the  debt  were  not  paid  at  the  day,  the  property 
should  belong  to  the  creditor  in  lieu  of  the  debt,  was  held  void, 
as  being  inhuman  and  unjust.3 

Mortgages  among  the  Anglo-Saxons  and  the  Normans. 

It  is  a  matter  of  doubt  as  to  whether  mortgages  were  known 
to  the  Anglo-Saxons.  We  are  in  a  great  degree  ignorant  of 
the  nature  of  their  law  of  landed  property.  The  most  pro- 
found writers  are  at  variance,  the  one  side  asserting  the  law  of 
'  feuds  and  tenures  to  have  been  acknowledged,  the  other  that  it 
was  not.  But  it  seems  to  be  admitted  that  a  right  of  free 
alienation  of  property  existed,  which  implies  the  right  of  mort- 
gage or  conditional  sale ;  and  whether  the  feudal  law  was  rec- 
ognized or  not,  it  is  manifest  that  it  was  not  admitted  with  the 
burdensome  restrictions  afterwards  introduced  by  the  Norman 
feudists.8 

After  the  Norman  conquest,  mortgages  must  for  a  time  have 
become  uncommon.  The  titles  of  such  portions  of  the  king- 
dom of  England  as  were  not  portioned  out  by  the  Conqueror 
to  his  retainers  and  friends  were,  soon  after  that  time,  surren- 
dered to  him,  and  were  regranted  on  the  feudal  terms  of 
homage  and  fealty,  and  from  thenceforth  the  feudal  law  pre- 
vailed. It  was  the  policy  of  that  system  of  law  to  regard  the 
land  as  the  common  source  of  wealth  and  power;  it  was 
deemed  to  be  a  valuable  right  of  the  lord  that  his  tenants 
should  be  his  friends,  and  of  the  tenants  that  their  lord  and 
his  heirs,  and  not  a  stranger,  should  continue  to  rule  over  them, 

1  Story's  Eq.  Jur.  §  1008.  J  Story's  Eq'.  Jur.  §  1009. 

s  Coote  on  Mortgages,  4. 
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and  the  restraints  and  burdens  upon  alienation  were  therefore 
multiplied,  until  mortgages  of  land  must  have  been  nearly- 
extinguished.1 

Another  discouragement  to  the  mortgaging  of  land  was. 
found  in  the  fact  that  the  loaning  of  money  at  interest  was 
exceedingly  unpopular ;  and  while  it  was  lawful  for  a  Jew  to 
lend  to  a  Christian — in  analogy  to  the  Jewish  law  which  de- 
clared it  to  be  an  offense  for  a  Jew  to  exact  usury  of  a  Jew — 
the  taking  of  usury  from  a  Christian  by  a  Christian  was  thought 
to  be  detestable,  and  it  was  punished  by  the  forfeiture  of  the 
lands  and  chattels  of  the  creditor,  if  he  died  possessed  of  the 
pledge.3 

The  passage  of  the  statute  of  Quia  emptores  terrarum,  in 
the  eighteenth  year  of  the  reign  of  Edward  I,  simplified  the 
tenure  and  gave  'greater  freedom  to  alienations  of  land,  and  the 
restrictions  which  impeded  the  conveying  of  landed  property- 
being  removed,  mortgages  became  general.3 

Mortgages  at  Common  Law. 

The  common  law  recognized  two  kinds  of  landed  securities, 
the  vivum  vadium  and  the  mortuum  vadium.  They  were 
both  determinable  or  base  fees,  with  a  right  of  reverter  in  the 
feoffor  on  the  payment  of  a  given  sum ;  but  they 'differed  in 
this,  that  while  in  the  case  of  a  vivum  vadium  the  right  of  the 
feoffor  to  redeem  continually  remained,  in  the  case  of  a  mw- 
tuum  vadium  the  title  to  the  estate  and  all  interest  in  it 
became  vested  in  the  feoffee,  if  the  condition  were  not  punc- 
tually performed.  In  the  first  case,  the  feoffee  took  possession, 
and  the  rents  and  profits  of  the  land  went  to  diminish  the  debt, 
which  the  feoffor  was  privileged  at  any  time  to  pay  and  resume 
his  possession ;  in  the  second,  the  feoffee  did  not  ordinarily  go 
into  possession,  but  if  the  condition  were  not  performed,  the 
estate  was  thereafter  forfeited  to  the  feoffee.4  It  is  not  prob- 
able that  the  vivum  vadium  ever  passed  into  general  use  as  a 


1  Coote  on  Mortgages,  5.  '  Coote  on  Mortgages,  6. 

3  Coote  on  Mortgages,  6. 

1  2  Bl.  Com.  151;-  Coote  on  Mortgages,  10,  11 ;  2  Wash.  E.  P.  39  (3d  ed.) 
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security,  and  there  is  no  trace  of  the  period  when  it  first  fell 
into  disuse.1 

A  form  of  security  bearing  a  resemblance  to  the  vwum 
-vadium,,  and  known  as  a  Welsh  mortgage,  is  still  recognized  in 
England,  though  it  has  almost  become  obsolete,  under  which 
the  mortgagee  enters  and  occupies,  taking  the  rents  as  an 
equivalent  for  the  interest  of  the  money  loaned.  The  mort- 
gagee cannot  enforce  the  payment  of  the  debt  or  the  redemp- 
tion of  the  estate,  neither  can  he  foreclose  it ;  and,  on  the 
other  hand,  no  matter  how  large  the  rents  may  be,  they  do 
not  operate  to  reduce  the  amount  of  the  claims  against  the 
property.8 

The  mortuum  vadium  or  mortgage  is,  however,  the  stem 
from  which  the  modern  mortgage  has  sprung.  It  is  thus 
described  by  Littleton  : s  "  Item :  if  a  feoffment  be  made  upon 
such  condition  that  if  the  feoffor  pay  to  the  feoffee  at  a  certain 
■day,  &c,  forty  pounds  of  money,  that  then  the  feoffor  may  re- 
-enter, &c.  In  this  case  the  feoffor  is  called  tenant  in  mortgage, 
-which  is  as  much  as  to  say  in  French,  come  mortgage,  and  in 
latin,  mortuum  vadium.  And  it  seemeth  that  the  cause  why 
it  is  called  mortgage  is,  for  that  it  is  doubtful  whether  the 
feoffor  will  pay  at  the  day  limited,  such  sum  or  not ;  and  if  he 
doth  not  pay,  then  the  land  which  is  put  in  pledge  upon  con- 
dition for  the  payment  of  the  money  is  taken  from  him  forever, 
and  so  dead  to  him  upon  condition,  &c. ;  and  if  he  doth  pay 
the  money,  then  the  pledge  is  dead  as  to  the  tenant,"  &c.  The 
origin  of  the  name  has  formed  a  subject  for  comment  and  dis- 
pute among  writers.  Blackstone  and  some  others4  follow 
Littleton ;  but  Mr.  Coote 5  and  Mr.  "Williams 6  prefer  an  exposi- 
tion given  by  Granville,  and  claim  that  an  earlier  form  of  the 
same  security  existed,  by  which  the  rents  were  received  by  the 
creditor  in  lieu  of  interest,  and  the  land  thus  becoming  for  the 
time  being  dead  to  the  feoffor,,  the  security  was  not  inaptly 
termed  a  dead  pledge. 


1  Coote  on  Mortgages,  10. 

*  Coote  on  Mortgages,  9 ;  Fisher  on  Mortgages,  3 ;  2  "Wash.  R.  P.  39  (3d  ed.) 

3  Sec.  332.  4  2  Bl.  Com.  15V  ;  2  Wash.  R.  P.  39  (3d  ed.) 

*  Coote  on  Mortgages,  10.  "  Williams  R.  P.  352. 
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The  mortgage  described  by  Littleton  was  6trictly  an  estate 
upon  condition.  By  force  of  it  the  title  instantly  vested  in  the 
feoffee,  subject  to  the  condition;  if  the  condition  were  per- 
formed, the  feoffor  entered  and  was  in  possession  of  his  old 
estate  ;  but  if  the  condition  were  not  faithfully  complied  with, 
the  land  was  forever  lost  to  the  feoffor.  Where  the  value  of 
the  estate  conveyed  was  large  in  proportion  to  the  debt,  the 
harshness  of  such  an  agreement  was  manifest,  but  the  common, 
law  knew  of  no  better  way  to  treat  debtors  than  to  make  them 
live  up  to  their  bargains.  It  relented  to  the  extent  of  favoring 
the  performance  of  the  condition,  and  of  restoring  the  debtor 
to  his  estate  if  the  condition  had  been  kept  in  its  spirit,  as 
nearly  as  it  could  be ; 1  but  otherwise  the  bargain  was  enforced 
according  to  its  letter.  Men  who  took  usury  and  who  obtained 
possession  of-  estates  by  the  oppressive  enforcement  of  the  con- 
ditions of  mortgages,  were  reviled  and  abused,  but  the  sturdy 
spirit  of  the  common  law  refused  to  interfere  between  the 
unfortunate  debtor  and  the  consequences  of  his  own  act. 

The  Equity  of  Redemption. 

Happily  a  jurisdiction  was  arising  under  which  the  harsh- 
ness of  the  common  law  might  be  softened  without  an  actual 
interference  with  its  principles,  and  a  system  might  be  estab- 
lished at  once  consistent  with  the  security  of  the  creditor,  and 
with  a  due.  regard  for  the  interests  of  the  debtor.2  The  court 
of  chancery  was  presided  over  by  men  who  had  studied  the  en- 
lightened code  of  the  Roman  law,  and  as  that  court  became 
powerful,  the  successive  chancellors  sought,  by  the  introduction 
of  new  principles,  to  moderate  the  severity  with  which  the  com- 
mon law  enforced  the  breach  of  the  condition.  They  did  not, 
indeed,  make  any  attempt  to  alter  the  legal  effect  of  the  for- 
feiture at  common  law ;  they  could  not,  as  they  might  have 
wished,  in  conformity  with  the  principles  of  the  civil  law,  de- 
clare that  the  force  of  the  conveyance  should,  notwithstanding 
forfeiture  committed,  cease  at  any  time  before  sentence  of  fore- 
closure, on  payment  of  the  -debt  to  secure  which  it  was  made  ; 
but  leaving  the  forfeiture  to  its  legal  consequences,  they  oper- 

1  Coote  on  Mortgages,  13.  «  Coote  on  Mortgages,  17. 
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ated  on  the  conscience  of  the  mortgagee,  and  acting  in  per* 
sonam  and  not  in  rem,  they  declared  it  unreasonable  that  he 
should  retain  for  his  own  benefit  what  was  "  intended  as  a  mere 
pledge."  They  adjudged  that  the  breach  of  the  condition  was  in 
the  nature  of  a  penalty,  which  ought'  to  be  relieved  against,  and 
that  the  mortgagor  had  an  equity  to  redeem  on  payment  of 
principal,  interest  and  costs,  notwithstanding  the  forfeiture  at 
law.1 

There  is  no  record  of  the  time  when  this  equity  was  first 
granted.'  In  the  cases  of  Wade2  and  Goodall,s  which  were  de- 
cided towards  the  end  of  the  reign  of  Queen  Elizabeth,  the 
parties  do  not  seem  to  have  entertained  the  idea  of  any  remedy 
existing  for  the  mortgagor's  relief,  if  the  forfeiture  was  estab- 
lished at  law,  although  Tothill  mentions  a  case  in  the  thirty- 
seventh  year  of  Elizabeth's  reign,4  in  which  the  equity  was  de- 
creed, and  it  must  soon  after  this  time  have  been  generally  rec- 
ognized, for  there  is  a  case  decided  in  the  first  year  of  Charles 
the  First,5  in  which  the  doctrine  seems  fully  admitted.  In  the 
intermediate  reign  of  King  James  the  First,  the  courts  of  equity 
became  established  in  power,  and  the  same  period  may  be  rea- 
sonably assigned  as  that  in  which  the  doctrine  of  equity  of  re- 
demption was  fully  recognized.6 

No  sooner,  however,  was  this  equitable  principle  established 
than  the  cupidity  of  creditors  induced  them  to  attempt  its  eva- 
sion, and  it  was  a  bold  but  necessary  decision  of  equity  that  the 
debtor  could  not,  even  by  the  most  solemn  engagements  entered 
into  at  the  time  of  the  loan,  preclude  himself  from  his  right  to 
redeem.  It  required  all  the  firmness  and  wisdom  of  the  emi- 
nent judges  who  successively  presided  in  the  courts  of  equity  to 
prevent  this  equitable  jurisdiction  being  nullified  by  the  artifice 
of  the  parties.  But  those  courts,  looking  always  at  the  intent 
and  not  at  the  form  of  things,  disregarded  all  the  defenses  by 
which  the  creditor  surrounded  himself,  and  laid  it  down  as  a  plain 
and  undeviating  rule  that  it  was  inequitable  that  a  creditor 

'Coote  on  Mortgages,  19.  2  5  Coke,  115.  s  5  Coke,  96. 

4  Langford  v.  Barnard,  Tothill,  134. 

*  Emanuel  College  v.  Evans,  1  Rep.  in  Chancery,  10;  see  also  How  v.  Vi- 
gures,  Id.  32.    . 

"  Coote  on  Mortgages,  20. 
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should  obtain  a  collateral  or  additional  advantage  through  the 
necessities  of  his  debtor,  beyond  the  payment  of  principal,  in- 
terest and  costs.  They  established  as  principles  not  to  be  de- 
parted from,  that  "  once  a  mortgage,  always  a  mortgage  ; "  that 
an  estate  could  not  at  one  time  be  a  mortgage  and  at  another 
time  cease  to  be  so,  by  one  and  the  same  deed ;  that  a  mortgage 
could  no  more  be  irredeemable  than  a  distress  irrepleviable ; 
that  the  law  will  control  even  an  express  agreement  of  the 
parties,  and,  by  the  same  reason,  equity  will  let  a  man  loose 
from  his  agreement,  and  even  against  his  agreement  admit  him 
to  redeem  a  mortgage ;  and  that  whatever  clause  or  covenant 
there  may  be  in  a  conveyance,  yet  if,  upon  the  whole,  it  ap- 
pears to  have  been  the  intention  of  the  parties  that  such  con- 
veyance shall  only  be  a  mortgage,  or  pass  a  redeemable  estate,  a 
court  of  equity  will  always  construe  it  so.1 

Rights  of  Mortgagor  and  Mortgagee  at  Law  and  in  Equity. 

Against  the  introduction  of  the  novel  theory  of  an  equity  of 
redemption,  the  judges  of  the  courts  of  common  law  strenuous- 
ly opposed  themselves ;  and,  though  ultimately  defeated  by  the 
increasing  power  of  the  court  of  chancery,  they  nevertheless,  in 
their  own  courts,  still  adhered  to  the  rigid  doctrine  of  forfeit- 
ure. The  rights  of  the  mortgagor  and  the  mortgagee  were, 
•  therefore,  very  different  in  the  courts'  of  law  from  what  they 
were  in  the  courts  of  equity. 

At  law,  the  mortgagee  was  treated  as  being  the  legal  owner, 
his  estate  was  devisable  and  descended  to  his  heirs,  and  he 
might,  after  condition  broken,  oust  the  mortgagor  by  an  action 
of  ejectment.  In  equity,  the  rights  of  the  mortgagee  descended 
to  his  personal  representatives,  and  the  mortgagor  was  treated 
as  the  real  owner  of  the  land.  Even  after  the  courts  of  law  had 
recognized  the  title  of  the  mortgagee  as  absolute,  and  had  put 
him  into  possession,  the  courts  of  equity  enforced  what  was 
termed  the  mortgagor's  right  in  equity  of  redemption. 

These  contradictory  and  conflicting  rulings  gave  rise  to  some 
confusion,  more  especially  while  the  courts  of  common  law  con- 

1  Coote  on  Mortgages,  22;  Lawrence  v.  The  Farmers'  Loan  and  Trust  Co.  13 
N.  Y.  (3  Kern.)  209 ;  Henry  v.  Davis,  1  Johns.  Ch.  42. 
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tinued  to  be  presided  over  by  men  whose  early  training  had  led 
them  to  regard  the  interference  of  the  courts  of  equity  as  an 
offensive  innovation ;  but,  in  the  course  of  time,  the  rules  of 
equity  so  commended  themselves  to  the  sense  of  justice  of  all 
men,  and  the  power  of  the  chancellors  was  so  vigorously  wield- 
ed, that  the  right  of  a  mortgagor,  after  forfeiture,  to  redeem  by 
application  to  equity,  was  recognized  even  in  the  courts  of  law 
as  a  well  defined  estate,  and  was  known  as  an  equity  of  redemp- 
tion. The  mortgagee  was,  indeed,  treated  in  some  respects  as 
the  legal  owner,  and  could  maintain  ejectment  against  the 
mortgagor,  and  had  other  legal  remedies  as  such,  but  all  these 
legal  rights  were  held  by  him  subject  to  the  equity  of  redemp- 
tion of  the  mortgagor  until,  by  a  decree  of  the  court  of  chan- 
cery, such  equity  of  redemption  had  been  foreclosed.  Inas- 
much as  the  legal  rights  of  the  mortgagee  could  only  be  used  to 
enforce  the  payment  of  the  debt  which  the  mortgage  was  made 
to  secure,  the  mortgagee  could  not  be  said  by  anything  more 
than  the  shallowest  kind  of  a  fiction,  to  be  the  owner  of  the  es- 
tate, and  the  judges  of  the  courts  of  law  came,  in  the  course  of 
time,  to  realize  the  absurdity  of  such  a  proposition. 

The  case  of  Martin  v.  Mowlin  (2  Burr.  978)  decided  by  the 
English  King's  Bench  in  1760,  illustrates  how  reasonable  a  doc- 
trine then  prevailed  in  the  courts  of  law.  It  was  there  held 
that  whatever  words  in  a  will  would  carry  the  money  due  on 
a  mortgage,  would  carry  the  interest  in  the  land.  Lord  Mans- 
field said :  "  A  mortgage  is  a  charge  upon  the  land,  and  what- 
ever would  give  the  money  would  carry  the  estate  in  the  land 
along  with  it.  The  estate  in  the  land  is  the  same  thing  as  the 
money  due  upon  it.  It  will  be  liable  to  debts,  it  will  go  to  the 
executor,  it  will  pass  by  a  will  not  made  and  executed  with  the 
solemnities  required  by  the  statute  of  frauds.  The  assignment 
of  the  debt  or  forgiving  it  will  draw  the  land  after  it  as  a  con- 
sequence ;  nay,  it  would  do  it  though  the  debt  were  forgiven 
only  by  parol." 

So,  in  King  v.  St.  Michaels  (Doug.  632),  it  was  remarked  by 
the  same  judge,  that  "  a  mortgagor  in  possession  gains  a  settle- 
ment because  the  mortgagee,  notwithstanding  the  form,  has  but 
a  chattel  and  the  mortgage  is  only  a  security.     It  is  an  affront 
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to  common  sense  to  say  that  the  mortgagor  is  not  the  real 
owner." 

It  will  be  observed  that  the  doctrine  of  an  equity  of  re- 
demption was  originated  by  the  courts  of  equity,  and  that  it  be- 
came part  of  the  law  of  England  because  of  its  own  reasonable- 
ness, and  without  the  sanction  of  legislative  enactment.1 

The  case  of  mortgages  is,  indeed,  as  has  been  remarked  by 
Chancellor  Kent,  "  one  of  the  most  splendid  instances  in  the 
history  of  our  jurisprudence  of  the  triumph  of  equitable  prin- 
ciples over  technical  rules,  and  the  homage  which  those  prin- 
ciples have  received  by  their  adoption  in  the  courts  of  law." 2 

What. is  Essential  to  Constitute  a  Mortgage: 

A  mortgage  at  common  law  has  been  defined  to  be  "  an 
absolute  pledge,  to  become  an  absolute  interest,  if  not  redeemed 
at  a  certain  time,"3  and  again  as  "a  conveyance  absolute  in  its 
form,  but  intended  to  secure  the  performance  of  some  act,  such 
as  the  payment  of  money  and  the  like,  by  the  grantor  or  some 
other  person,  and  to  become  void  if  the  act  is  performed 
agreeably  to  the  terms  prescribed  at  the  time  of  making  such 
conveyance," 4  and  still  again  as  "  a  conveyance  of  lands  by  a 
debtor  to  his  creditor,  as  a  pledge  or  security  for  the  repayment 
of  a  sum  of  money  borrowed ;  with  a  proviso  that  such  convey- 
ance shall  be  void  on  payment  of  the  money  borrowed  within 
or  on  a  certain  day." 6 

But  neither  of  these  definitions  is  broad  enough  to  include 
all  of  the  contracts  which  at  this  day  would  be  treated  as  mort- 
gages. A  modern  mortgage  has  been  defined  to  be  "  a  debt 
by  specialty  secured  by  a  pledge  of  lands,  of  which  the  legal 
ownership  is  vested  in  the  creditor,  but  of  which,  in  equity,  the 

1  Blackstone  says  that  "the  inconvenience  as  well  as  the  injustice  of  putting 
different  constructions  in  different  courts  upon  one  and  the  same  transaction 
obliged  the  parliament  at  length  to  interfere,  and  to  direct,  by  the  statutes  4  <fe  5 
Anne,  c.  1 6,  and  1  Geo.  II,  «.  20,  that  in  the  cases  of  bonds  and  mortgages,  what 
had  long  been  the  practice  of  courts  of  equity,  should  also  for  the  future  be  uni- 
versally followed  in  the  courts  of  law,  wherein  it  had  before  these  statutes  in 
some  degree  obtained  a  footing."     3  Bl.  Com.  435. 

"  4  Kent's  Com.  168.  s  1  Powell  on  Mortgages,  1. 

*  2  Wash.  R.  P.  (3d  ed.)  36.  *  2  Greenl.  Cruise,  19. 


HISTORY   OF  MORTGAGES  AND  THEIR  NATURE.  11 

debtor  and  those  claiming  under  him  remain  the  actual  owners, 
until  debarred  by  judicial  sentence,  by  legislative  enactment,  or 
their  own  laches,"  '  but  it  has  been  much  more  accurately  de- 
scribed as  "  any  conveyance  of  lands  intended  by  the  parties 
at  the  time  of  making  it  to  be  a  security  for  the  payment  of 
money  or  the  doing  of  some  prescribed  act." 2 

To  constitute  a  mortgage  only  two  things  are  necessary :  a 
conveyance  of  property  and  a  cotemporaneous  agreement  that 
such  conveyance  shall  be  a  security.  It  is  not  material  that  the 
conveyance  should  be  made  by  the  debtor  or  by  the  person  in 
whom  the  equity  of  redemption  will  exist.  It  is  sufficient  if  the 
debtor,  and  he  who  claims  to  occupy  the  position  of  mortgagor 
with  the  right  of  redemption,  has  an  interest,  legal  or  equitable, 
in  the  premises,  and  that  the  grantee  of  the  legal  estate  had  and 
acquired  such  title  by  the  act  and  assent  of  the  debtor,  and  as 
security  for  his  debt.3  "Where  the  grantee  only  advances  a  por- 
tion of  the  purchase  price  in  order  to  assist  a  person  having  a 
contract  of  purchase,  who  advances  the  remainder,  and  where 
the  title  is  taken  in  the  name  of  the  grantee,  but  as  security 
merely  for  the  amount  of  his  advances,  the  person  who  in- 
curred the  debt  is  the  equitable  owner,  and  courts  of  equity  find 
no  difficulty  in  clothing  him  with  all  the  rights  of  a  mortgagor.* 
And  even  if  the  debtor  do  not  advance  any  part  of  the  purchase 
money,  if  he  is  instrumental  in  procuring  the  title  to  be  placed 
in  the  grantee,  or  if  third  persons,  for  his  benefit,  do  or  abstain 
from  doing  anything  towards  this  end,  and  the  property  is  re- 
ceived by  the  grantee  because  of  the  action  of  the  debtor  or  his 
friends,  and  upon  an  agreement  to  hold  it  as  security,  he  ac- 
quires no  higher  rights  than  those  of  a  mortgagee.  In  an  early 
case,  where  property  was  purchased  at  a  foreclosure  sale  for  less 
than  the  amount  of  the  debt,  and  for  much  less  than  its  value, 

1  Coote  on  Mortgages,  139.  !  2  Wash.  R.  P.  43. 

3  Carr  v.  Carr,  52  N.  Y.  251;  s.  o.  4  Lans.  314.  See  Loomis  v.  Loomis,  60 
Barb.  22. 

4  Carr  v.  Carr,  52  N.  Y.  251 ;  Stoddard  v.  Whiting,  46  N.  Y.  62T ;  McBurney 
v.  Wellman,  42  Barb.  390 ;  s.  o.  sub  nom.  Dodge  v.  Wellman,  43  How.  427 ; 
Tibbs  v.  Morris,  44  Barb.  138;  Sahler  v.  Signer,  37  Id.  329;  s..o.  44  Id.  606; 
Brown  v.  Jones,  46  Id.  400;  Umfreville  T.  Keeler,  1  N.  Y.  Sup.  (T.  &  C.)  486 ; 
HemaDS  v.  Lucy,  Id.  523. 
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the  owner  of  the  mortgage  which  was  foreclosed,  the  owner  of 
the  equity  and  all  other  bidders  having  been  induced  to  refrain 
from  bidding,  because  the  purchaser  represented  that  he  was  act- 
ing in  the  interest  of  the  owner,  this  rule  was  applied,1  and  it 
has  since  been  affirmed  and  enforced.2  So,  too,  where  the 
grantee  receives  the  conveyance  from  any  third  person  through 
the  efforts  of  his  debtor,  and  as  security  for  the  debt,  the  trans- 
action is  a  mortgage,  and  the  right  of  redemption  will  vest 
either  in  the  grantor  or  the  debtor,  as  the  special  equities  of  the 
case  may  require.3 

In  some  of  the  cases  cited,  the  right  to  redeem  is  placed  upon 
the  ground  that  it  would  be  a  fraud  on  the  part  of  the  grantee 
to  hold  as  his  own  what  he  acquired  merely  as  security,  and  that 
a  court  of  equity  will  provide  relief  by  declaring  the  grantee 
a  trustee  for  the  person  defrauded.  In  all  of  them,  however, 
the  right  of  redemption  is  declared  to  exist,  and  it  would  be 
difficult  to  distinguish  the  rights  of  a  debtor  whose  debt  was  se- 
cured by  a  transfer  of  property  to  which  he  was  equitably  en- 
titled, by  a  third  person  to  his  creditor,  from  the  rights  always 
conceded  to  mortgagees.  It  is  a  matter  of  small  importance 
whether  we  say  that  the  debtor  is  a  cestui  que  trust  holding  the 
rights  of  a  mortgagor,  or  whether  we  declare  him  to  be,  in  fact, 
a  mortgagor. 

The  intent  that  the  transfer  shall  operate  as  a  security  must 
enter  into  the  original  contract.  It  is  a  maxim  of  equity  that 
"  once  a  mortgage,  always  a  mortgage  ;  "  but  it  is  no  less  true 
that  an  absolute  and  unqualified  conveyance  cannot  become  a 
mortgage  by  subsequent  agreement.4 

It  is  not  an  essential  element  in  a  mortgage,  that  the  debt  or 
obligation  which  it  secures  shall  be  capable  of  enforcement,  other- 
wise than  as  a  lien  upon  the  land.  It  is  provided  by  statute,  that 
"  no  mortgage  shall  be  construed  as  implying  a  covenant  for 
the  payment  of  the  sum  intended  to  be  secured;  and  when 
there  shall  be  no  express  covenant  contained  in  the  mortgage, 

1  Brown  v.  Lynch,  1  Paige,  147. 
*  Ryan  v.  Dox,  34  N.  T.  307,  and  cases  cited. 

8  Weed  v.  Stevenson,  Clarke,  166;'  Stoddard  v.  Whiting,  46  N.  T.  627  ;    He- 
wans  v.  Lucy,  1  N.  Y.  Sup.  (T.  <fe  C.)  B23. 

4  Sturterant  v.  Sturtevant,  20  N.  Y.  39 ;  Barrett  v.  Carter,  3  Lans.  68. 
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and  no  bond  or  other  separate  instrument,  to  secure  such  pay- 
ment, shall  have  been  given,  the  remedies  of  the  mortgagee  shall 
be  confined  to  the  lands  mentioned  in  the  mortgage."  i  Under 
this  statute  it  was  held  that  an  absolute  deed  intended  as  secu- 
rity was  a  mortgage  without  any  personal  responsibility  to  pay 
the  debt  on  the  part  of  the  mortgagor,2  and  such  a  security  will 
pass  by  a  mere  assignment  of  the  interest  in  the  land.3  So,  too, 
a  mortgage  under  seal  may  be  enforced  after  the  debt  which  it 
secures,  it  being  by  parol,  has  been  barred  by  the  statute  of  hm- 
itations.4 

Form  of  the  Agreement  for  Redemption,  and  how  it  may  he 

Proven. 

The  form  in  which  the  contract  is  expressed  is  of  no  im- 
portance, if  it  can  be  made  to  appear  that  the  transfer  was  by 
way  of  security.  It  may  be  in  the  form  of  a  conveyance,  upon 
express  trusts,5  or  of  a  conveyance  upon  condition,  as  at  com- 
mon law,  or  of  a  grant  with  a  covenant  to  reconvey.6 

In  that  portion  of  the  Revised  Statutes  which  treats  of  the 
recording  of  deeds,  it  is  enacted  that  "  every  deed  conveying 
real  estate,  which,  by  any  other  instrument  in  writing,  shall  ap- 
pear to  have  been  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  though  it  be  an  absolute  conveyance  in  terms,  shall  be 
considered  as  a  mortgage," '  but  this  was  only  declaratory  of  the 
law,  and  an  absolute  transfer  will  be  treated  as  a  mortgage  if  it  can 
be  shown  to  have  been  intended  by  the  parties  to  it  as  a  security.8 

The  fact  that  the  conveyance  was  originally  intended  as  se- 
curity may  be  proven  by. any  competent  testimony.  The  con- 
veyance may  be  under  seal,  and  the  defeasance  or  evidence  of 
the  right  to  redeem  may  be  in  a  separate  instrument,9  and  it  may 

1  1  R.  S.  738,  §  139.  *  Hone  v.  Fisher,  2  Barb.  Ch.  559. 

3  Severance  v.  Griffith,  2  Lans.  38.  *  Pratt  v.  Huggins,  29  Barb.  277. 

6  Farmers'  Loan  and  Trust  Co.  v.  Carroll,  5  Barb.  613 ;  Lawrence  v.  The 
Farmers'  Loan  and  Trust  Co.  13  N.  Y.  (3  Kern.)  200. 

°  Peterson  v.  Clark,  15  Johns.  205. 

7  1  R.  S.  156,  §  3. 

8  Lane  v.  Shears,  1  Wend.  433;  Brown  v.  Dean,  3  Id.  208;  Palmer  v.  Guern- 
sey, 7  Id.  248 ;  Roach  v.  Cosine,  9  Id.  227. 

9  Elliott  v.  Wood,  53  Barb.  285.  - 
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consist  of  a  simple  admission  of  the  grantee,  without  a  seal,  and 
bearing  a  date  subsequent  to  the  conveyance.1  It  is  not  requi- 
site that  the  defeasance  should  be  in  writing.  In  the  State  of 
New  York,  whatever  the  rule  may  be  elsewhere,  a  conveyance 
under  seal,  absolute  upon  its  face,  may  be  shown  by  parol  to 
have  been  intended  as  a  security,  and  to  be  in  reality  a  mort- 
gage. The  earlier  cases  proceeded  upon  the  ground  that  it  was 
a  fraud  on  the  part  of  a  grantee  to  attempt  to  convert  a  morfr- 
gage  into  an  abs6lute  sale,2  but  the  later  authorities  go  so  far  as 
to  say  that  fraud  or  mistake  in  the  preparation  or  form  of  the 
instrument  is  not  an  essential  element  in  an  action  for  relief, 
and  to  give  effect  to  the  intention  of  the  parties.3  The  courts 
of  this  State  are  fully  committed  to  the  doctrine,  and  it  is  too 
firmly  established  to  admit  of  discussion.4 

But  while  parol  evidence  is  admissible  to  show  that  a  deed, 
absolute  upon  its  face,  was  intended  as  a  mortgage,  the  presump- 
tion is,  that  the  writing  expresses  the  true  contract  between 
the  parties,  and  the  agreement  for  redemption  must  be  clearly 
made  out  by  a  preponderance  of  proof.5  "Where  the  indebted- 
ness from  the  grantor  to  the  grantee  is  recited  as  a  considers 
tion  for  the  conveyance,  this  is  a  strong  indication  that  an  abso- 
lute transfer  was  intended.6 


1  Dey  T.  Dunham,  2  Johns.  Ch.  182. 

'  Strong  v.  Stewart,  4  Johns.  Ch.  167. 

'  Horn  v.  Keteltas,  46  N.  T.  605 ;  s.  c.  42  How.  138. 

*  Marks  v.  Pell,  1  Johns.  Ch.  594;  Strong  v.  Stewart,  4  Id.  167;  James  v. 
Johnson,  6  Id.  417 ;  Clark  v.  Henry,  2  Cow.  324;  Whittick  v.  Kane,  1  Paige,  206 
Slee  v.-  Manhattan  Co.  1  Id.  48 ;  Van  Buren  v.  Olmstead,  5  Id.  9 ;  Holmes  4 
Grant,  8  Id.  243 ;  Robinson  v.  Cropsey,  2  Edw.  Ch.  138 ;  affi'd  6  Paige,  480;  Mc 
Intyre  T.  Humphreys,  Hoff.  31 ;  Hall  v.  Van  Cleve,  11  N.  Y.  Leg.  Obs.  281 
Brown  v.  Dewey,  1  Sand.  Ch.  57 ;  Ryan  v.  Dox,  25  Barb.  440 ;  McBurney  v.  Well 
maD,  42  Barb.  390 ;  Tibbs  v.  Morris,  44  Id.  138 ;  Murray  y.  Walker,  31  N.  Y.  3 
Mulford  v.  Muller,  1  Keyes,  31 ;  Van  Dusen  v.  Worrell,  3  Id.  311 ;  Hodges  v.  The 
Tennessee  Marine  and  Fire  Insurance  Co.  8  ST.  Y.  (4  Seld.)  416  ;  Horn  v.  Keteltas, 
46  N.  Y.  605  ;  s.  o.  42  How.  138  ;  Despard  v.  Walbridge,  16  N.  Y.  (1  Smith),  374 ; 
Brown  v.  Clifford,  7  Lans.  46. 

'  Marks  v.  Pe.ll,  1  Johns.  Ch.  599 ;  Holmes  v.  Grant,  8  Paige,  248-255. 

6  Eckford  v.  De  Kay,  26  Wend.  29  ;  Brown  v.  Dewey,  2  Barb.  28. 
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Naimre  of  the  Estate  of  the  Mortgagor. 

In  this  State  the  mortgagor  has,  both  at  law  and  in  equity, 
been  regarded  as  the  owner  of  the  fee,  and  the  mortgage  has, 
for  most  purposes,  been  regarded  as  a  mere  security  of  a  per- 
sonal nature.1  As  against  all  persons  but  the  mortgagee,  the 
mortgagor  is  for  all  purposes  the  owner  of  the  land,5  and  an 
outstanding  mortgage  will  not  even  constitute  a  breach  of  cov- 
enant of  seizin.8  The  interest  of  the  mortgagor  in  the  land, 
whether  in  or  out  of  possession  may  be  sold  upon  execution, 
and  it  has  even  been  held  that  the  mortgagee  in  possession  may 
procure  such  sale,  and  may  himself  become  the  purchaser.4 

As  between  the  mortgagor  and  mortgagee  the  estate  of  the 
mortgagor  is,  somewhat  inaccurately,  termed  the  equity  of  re- 
demption. Before  forfeiture  the  right  to  redeem  was  a  legal 
right,  even  at  common  law,  and  at  present  the  right,  of  the 
mortgagor  to  pay  the  mortgage  debt,  and  hold  the  estate  dis- 
charged of  the  lien,  is  an  inseparable  incident  to  the  relation  of 
mortgagor  and  mortgagee,  both  at  law  and  in  equity,  and  it 
cannot  be  taken  away  without  judicial  sentence  or  a  sale  under 
a  power  or  by  the  consent  of  the  mortgagor,  though  the  rem- 
edy for  its  enforcement  may  be  barred  by  lapse  of  time,  just 
as  any  other  right  may  be  forfeited  by  neglect.  But  while  the 
right  of  redemption  is  the  most  marked  of  the  rights  of  the 
mortgagor  as  against  the  mortgagee,  it  is  not  the  only  one. 
The  mortgagor  is,  for  every  purpose  consistent  with  the  valid- 
ity of  the  mortgage  as  a  lien,  the  legal  owner  of  the  estate, 
and,  being  in  possession,  he  may  maintain  trespass  even  against 
the  mortgagee.5 


1  Waters  v.  Stewart,  1  Caines'  Cas.  47 ;  Jackson  v.  Willard,  4  Johns.  42 ; 
Runyan  v.  Mersereau,  11  Id.  634 ;  Astor  v.  Miller,  2  Paige,  68 ;  Astor  v.  Hoyt,  5 
Wend.  603;  Packer  v.  Rochester  and  Syracuse  R.  R.  17  N.  T.  283,  295; 
Kortright  y.  Cady,  21  N.  Y.  343 ;  Power  v.  Lester,  23  N.  Y.  62T ;  Merritt  v. 
Bartholick,  36  N.  Y.  44. 

a  Runyan  v.  Mersereau,  11  Johns.  534;  Hitchcock  t.  Harrington,  6  Id.  290; 
Coles  v.  Coles,  15  Id.  319. 

s  Sedgwick  v.  Hollenback,  7  Johns.  376. 

*  Trimm  v.  Marsh,  3  Lans.  309 ;  s.  o.  affi'd  54  N.  Y.  599 ;  Ten  Eyck  v.  Craig, 
5  N.  Y.  Sup.  (T.  &  C.)  65 ;  6.  0.  2  Hun,  452 ;  s.  o.  affi'd   62  N.  Y.  406. 

6  Runyan  v.  Mersereau,  11  Johns.  534;  Bryan  v.  Butts,  27  Barb.  603. 
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Nature  of  the  Estate  of  the  Mortgagee. 

At  common  law,  and  in  this  State  prior  to  1830,  the  mort- 
gagee, after  default,  had  a  right  to  maintain  ejectment  against 
•  the  mortgagor  and  all  claiming  under  him  to  obtain  possession 
of  the  mortgaged  premises.1  But  this  right  was  taken  away 
from  him  by  the  Kevised  Statutes,2  and  the  only  right  he  now 
has  in  the  land  before  foreclosure  is  to  take  possession  of  it, 
with  the  consent  of  the  mortgagor,  after  the  debt  has  become 
due  and  payable,  and  to  retain  such  possession  until  the  debt  is 
paid.8  This  right  to  retain  possession  is  protected  by  the  courts 
just  as  the  similar  right  of  the  pledgee  of  personal  property  is 
protected,  but  the  mortgagee  acquires  no  estate  from  his  posses- 
sion.4 The  possessory  right  continues  only  so  long  as  the  rela- 
tion of  debtor  and  creditor  subsists,  and  when  the  debt  is  dis- 
charged, the  right  of  possession  ceases  with  it.5 

A  mortgage  is  a  lien,  and  it  is  a  mere  shadow  of  the  debt 
which  it  was  made  to  secure.  A  transfer  of  the  debt  carries 
with  it  the  mortgage,  but  a  transfer  of  the  mortgage  without 
the  debt  is  a  nullity.6  Before  foreclosure  the  mortgagee  has  no 
interest  in  the  land  capable  of  being  conveyed  or  mortgaged, 
for  it  is  impossible  to  separate  the  debt  from  the  pledge,  so 
that  the  latter  shall  reside  in  one  person,  while  the  debt  shall 
reside  in  another.7  The  interest  of  the  mortgagee  in  the  land 
cannot  be  sold  on  execution,  neither  is  he  bound,  before  entry, 
by  a  covenant  running  with  the  land.8 

But  while  no  title,  in  a  strict  sense,  vests  in  the  mortgagee  be- 
fore foreclosure,  yet  his  interest  is,  in  some  cases,  treated  and  re- 
garded as  a  title  for  the  purpose  of  protecting  and  enforcing 
the  equities  between  the  parties,  and  as  between  them  and 
third  persons.  "While  the  mortgagee  cannot  get  into  possession 
without  the  consent  of  the  mortgagor,  still,  if  he  gets  into  pos- 
session, he  may  defend  his  possession  upon  the  title  conveyed 

1  Jackson  v.  Dubois,  4  Johns.  216.  •  2  R.  S.  S12,  §  67. 

»  Waring  v.  Smyth,  2  Barb.  Ch.  135. 

4  Packer  t.  The  Rochester  <Sr  Syracuse  R.  R.  17  N.  Y.  295. 

6  Kortright  v.  Cady,  21  N.  Y.  S65  ;  Trimm  v.  Marsh,  54  N.  Y.  606. 

6  Merritt  v.  Bartholick,  36  N.  Y.  44;  Kellogg  v.  Smith,  26  U.  Y.  18. 

7  Jackson  v.  Willard,  4  Johns.  41 ;  Aymar  v.  Bill,  5  Johns.  Ch.  570. 
"  Morris  v.  Mowatt,  2  Paige,  586  ;  Astor  T.  Hoyt,  5  Wend.  603. 
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by  the  mortgagee,  and  cannot  be  removed  by  an  action  of 
ejectment,  but  tbe  only  remedy  is  by  an  accounting  in  equity,1 
the  title  of  the  mortgagee  being  sufficient  to  enable  him  to 
maintain  his  possession  at  law.2 

A  mortgagee  is  deemed  a  purchaser  sub  modo  ;  he  is  so  re- 
garded  every  day  under  the  statute  respecting  fraudulent  sales, 
and  protected  within  the  saving  clause  in  favor  of  subsequent 
purchasers  in  good  faith,3  and  if  he  obtains  his  mortgage  for  a 
present  and  valuable  consideration,  he  holds,  to  the  extent  that 
it  may  be  necessary  to  protect  his  debt,  all  of  the  rights  of  a 
bona  fide  purchaser.4  So,  too,  a  mortgage  is  an  estate  for  the 
purpose  of  entitling  a  mortgagee  who  had  received  a  release 
from  the  mortgagor,  to  insist  that,  to  the  extent  of  the  mort- 
gage, the  wife  of  the  mortgagor  could  not  claim  dower.5 

A  mortgage  is  also  treated  as  a  conveyance  when  questions 
arise  relative  to  the  amount  of  interest  upon  which  it  is  a 
charge,6  or  relative  to  the  effect  of  the  covenants  contained  in 
it.  So  a  mortgage  without  covenants  creates  a  lien  only  upon 
the  interest  of  the  mortgagor  in  the  land  at  the  time  of  its  ex- 
ecution, and  he  is  not  estopped  from  showing  what  that  was  as 
against  one  claiming  under  the  mortgage,7  and  he  is  not  pre- 
cluded from  subsequently  acquiring  and  claiming  under  an  out- 
standing and  paramount  title.8  But  a  warranty  of  title  con- 
tained in  a  mortgage  will  estop  the  mortgagor  from  questioning 
that,  at  the  date  of  the  mortgage,  he  had  title,  and  if  he  subse- 
quently acquires  the  paramount  title,  it  will  inure  to  the  benefit 
of  the  mortgagee  and  his  legal  representatives.9 

1  Hubbell  v.  Moulson,  53  N.  Y.  225. 

2  Mickles  v.  Townsend,  18  N.  Y.  584,  and  cases  cited. 

3  Per  Nelson,  Ch.  J.,  in  Frisbee  v.  Thayer,  25  Wend.  399;  Ledyard  v.  Butler, 
9  Paige,  137. 

*  James  .v.  Johnson,  6  Johns.  Ch.  417 ;  s.  c.  sub  nom.  Jamea  v.  Morey,  2  Cow, 
246. 

6  Van  Duyne  v.  Thayre,  19  Wend.  162. 

6  Hiscock  v.  Phelps,  49  N.  Y.  97. 

'  National  Fire  Ins.  Co.  v.  McKay,  5  Abb.  N.  S.  445. 

6  Jackson  v.  Littell,  56  N.  Y.  108. 

9  Tefft  v.  Munson,  57  N.  Y.  97. 
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A  mortgage  is  a  lien,  if  it  be  nothing  more,  and  a  warranty 
against  incumbrances  will  estop  a  grantor  from  setting  up  a 
mortgage  as  against  his  grantee,  which  existed  at  the  time  of 
the  warranty.1 

♦ 

1  Mioklea  v.  Townsend,  18  N.  Y.  515. 


CHAPTEE    II. 

DIFFERENCE    BETWEEN  CONDITIONAL  SALES  AND    MORTGAGES. 

It  is  entirely  competent  for  the  grantor  of  an  estate  to  re- 
quire, as  part  of  the  consideration  upon  which  he  parts  with  his 
property,  that  the  grantee  shall  agree  to  resell  it  to  him  within 
a  certain  time  for  a  stipulated  price.  Such  an  agreement  is  not 
in  any  sense  a  mortgage,  and  there  is  no  principle  of  law  which 
forbids  it  from  being  made.1  To  deny  the  power  of  two  indi- 
viduals, capable  of  acting  for  themselves,  to  make  a  contract 
for  the  purchase  and  sale  of  lands,  defeasible  by  the  payment 
of  money  at  a  future  day,  or,  in  other  words,  to  make  a  sale 
with  a  reservation  to  the  vendor  of  a  right  to  purchase  the 
same  land  at  a  fixed  price  and  at  a  specified  time,  would  be  to 
transfer  to  courts  of  •  equity  in  a  considerable  degree  the  guard- 
ianship of  adults  as  well  as  of  infants.2  Such  a  contract  is 
known  as  a  conditional  sale,  and  is  enforced  according  to  its 
terms.  The  grantor  must  regain  his  estate,  if  at  all,  under  his 
contract.  If  a  time  is  named  under  which  he  must  repurchase, 
it  is  of  the  essence  of  his  contract,  and  he  cannot  be  relieved 
on  the  ground  that  a  penalty  or  a  forfeiture  is  incurred.  A 
court  of  equity  will  not  vary  the  express  terms  of  his  contract, 
or  give  him  the  benefit  of  an  extension  in  point  of  time  for 
which  he  has  not  stipulated.3 

A  mortgage  and  a  conditional  sale  are  in  some  respects 
quite  similar.  They  are  both  conveyances,  and  both  contain 
provisions  for  the  revesting  of  title  in  the  grantor,  and  the 
great  mark  of  difference  between  them  is  that  a  right  of  re- 
demption is  an  inseparable  incident  to  a  mortgage,  incapable  of 

1  Fullerton  v.  McCurdy,  55  N.  Y.  637  ;    HU1  v.  Grant,  46  N.  Y.  496  ;   Saxton 
v.  Hitchcock,  47  Barb.  220 ;  Glover  v.  Payn,  19  Wend.  518. 
'  Conway's  Executors  v.  Alexander,  7  Cranch,  237. 
» Robinson  v.  Cropsey,  2  Edw.  Ch.  147;  affi'd  6  Paige,  480. 
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destruction  or  extinguishment,  save  by  the  judgment  of  a  court 
of  equity,  a  sale  under  a  power,  or  the  free  consent  of  the  mort- 
gagor given  for  a  valuable  consideration  ;  while  in  the  case  of  a 
conditional  sale  the  rights  of  the  vendor  are  those  expressly  re- 
served to  him  by  the  agreement,  and  those  only.  Ever  since 
the  doctrine  of  an  equity  of  redemption  was  first  declared,  the 
ingenuity  of  greedy  lenders  and  of  anxious  borrowers  has  been 
taxed  to  evade  it,  and  their  contracts,  though  really  intended  as 
securities  in  the  nature  of  mortgages,  have  frequently  been 
clothed  in  the  form  of  contracts  of  conditional  sale.  To  dis- 
tinguish the  true  nature  of  such  transactions  is,  therefore,  not 
always  easy. 

The  chief  and  most  obvious  distinction  between  a  mortgage 
and  a  conditional  sale  is  that  a  mortgage  is  always  collateral  to 
a  debt,  and  the  existence  of  a  debt  has  been  said  to  be  the  deci- 
sive test  upon  this  point.1  A  mortgage  being  a  conveyance 
made  as  security,  it  is  plain  that  a  mortgage  can  have  no  exist- 
ence unless  it  be  accompanied  by  a  debt  or  obligation  which  it 
made  to  secure,  but  in  the  case  of  a  conditional  sale  the  grantor 
is  free  to  avail  himself  of  the  option  to  repurchase  the  property 
or  not,  as  he  may  see  fit.  As  was  remarked  by  Marshall, 
Ch.  J.,  in  Conway's  Executors  v.  Alexander  (7  Cranch,  218), 
"  the  inquiry  must  be  whether  the  contract  in  the  specific  case 
is  a  security  for  the  repayment  of  money  or  an  actual  sale.  If 
a  security  in  the  nature  of  a  mortgage  is  intended,  it  is  neces- 
sary that  the  mortgagee  should  have  a  remedy  against  the  per- 
son of  his  debtor ;  if  this  remedy  really  exists,  its  not  being 
reserved  in  terms  will  not  affect  the  case  ;  but  the  remedy  must 
exist  in  order  to  justify  a  construction  which  overrules  the  ex- 
press words  of  the  instrument."  2 

If  the  existence  or  the  non-existence  of  any  evidence  of 
debt  were  the  only  distinction  between  mortgages  and  condi- 
tional sales,  a  wide  latitude  would  be  offered  for  oppression  in 
cases  where  the  value  of   the  security  was  so   great  that  the 

1  Story's  Eq.  Jur.  §  1018b ;  Morrison  v.  Brand,  5  Daly,  42 ;  Holmes  v.  Grant, 
8  Paige,  243 ;  Horn  v.  Keteltas,  46  N.  T.  605 ;  Hill  v.  Grant,  Id.  496 ;  Stoddard 
v.  Whiting,  Id.  627. 

a  Robinson  t.  Cropsey,  3  Edw.  Ch.  138. 
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•ereditor  would  seek  to  conceal  the  fact  of  indebtedness  rather 
than  to  incorporate  it  in  the  evidence  of  the  agreement. 
"While,  therefore,  the  fact  that  there  is  no  promise  on  the  part 
of  the  grantor  to  pay  the  debt  is  a  circumstance  entitled  to 
considerable  weight,  as  tending  to  show  that  the  conveyance 
was  not  intended  as  a  mortgage,  and  that  the  relation  of 
debtor  and  creditor  did  not  exist,  it  is  only  one  of  several  cir- 
cumstances to  be  considered,  and  is  not  conclusive.1  As  was 
remarked  by  Marshall,  Ch.  J.,  in  the  case  already  cited : 
"  The  want  of  a  covenant  to  repay  the  money  is  not  conclusive 
evidence  that  a  conditional  sale  was  intended,  but  it  is  a  cir- 
cumstance of  no  inconsiderable  importance." 

Another  means  of  determining  whether  a  contract  is  a  con- 
ditional sale  or  a  mortgage,  though  this  may  perhaps  be  almost 
identical  with  the  one  just  considered,  is  to  inquire  as  to  which 
class  of  contracts  the  mutual  rights  and  remedies  which  are 
reserved  by  it  to  the  parties  belong.  In  the  case  of  a  mortgage, 
the  mortgagee  is  restricted  to  his  debt  and  interest,  but,  as  an 
offset  to  this,  he  has  the  personal  responsibility  of  the  debtor ; 
if  the  security  be  greater  in  value  than  the  debt,  the  mortgagor 
receives  the  benefit  of  it,  but  if  it  be  less,  he  must  respond  for 
the  difference.  The  mortgagor  has  the  right  of  redemption, 
but  the  mortgagee  has  the  right  of  foreclosure,  and  the  rem- 
edies are  mutual  and  reciprocal.  In  th*e  case  of  a  conditional 
sale,  on  the  contrary,  the  debt  is  extinguished  by  the  convey- 
ance, and  unless  the  grantor  avails  himself  of  the  privilege 
granted  by  the  contract,  the  loss  from  the  decrease  in  value,  or 
the  profit  from  an  increase,  must  belong  to  the  grantee.  But 
this  test  cannot  be  relied  upon  with  safety,  because  the  right  to 
foreclose  and  to  redeem  do  not  depend  upon  each  other,  and  do 
not  always  co-exist,2  and  there  may  be  a  loan  or  a  debt  without 
personal  liability.3 

Among  the  circumstances  which  are  of  .weight  in  this  class 
of  cases,  may  also  be  noted  the  value  of  the  property  as  com- 
pared with  the  consideration,  and  great  inadequacy  of  price  will 

1  Horn  v.  Keteltas,  46  N.  T.  605 ;  Brown  v.  Dewey,  1  Sandf.  Ch.  66  ;  Flagg 
▼.  Mann,  14  Pick.  467. 

3  Coote  on  Mortgages,  50.  '  Brown  v.  Dewey,  1  Sandf.  Ch.  56. 
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be  an  indication  that  a  security  was  intended  and  not  a  sale.1 
But  where  the  price  paid  at  the  time  of  the  conveyance  is 
inadequate,  it  will  not  become  a  mortgage  if  the  grantee  also 
covenants  to  pay  a  further  sum  in  case  the  grantee  does  not  call 
for  a  reconveyance,  for  a  credit  may  be  given  to  the  grantee  for 
the  price,  without  affecting  the  nature  of  the  transfer  as  an  ab- 
solute sale.2  So  also  the  relative  position  of  the  parties  before 
and  after  the  bargain  may  be  considered.  If  the  negotiation 
which  preceded  was  for  a  loan,  and  if  the  grantor  retained  pos- 
session afterwards,  these  would  be  circumstances  tending  to 
show  that  a  mortgage  was  intended,  while,  if  the  grantee  first 
made  application  to  purchase,  and  entered  immediately  into  pos- 
session, the  presumption  would  be  in  favor  of  treating  the  trans- 
action as  a  sale,  and  the  agreement  for  repurchase  as  enforceable 
only  according  to  its  terms.8 

The  mere  fact  that  a  conveyance  with  an  agreement  to  re- 
convey  was  recorded  as  a  mortgage,  could  not  impress  that 
character  upon  it.  The  object  of  the  recording  act  was  to 
protect  subsequent  purchasers  and  incumbrancers ;  but  an  omis- 
sion to  comply  with  its  provisions  in  recording  a  conveyance, 
would  not  invalidate  such  conveyance  as  between  the  parties, 
nor  would  an  erroneous  recording  thereof  impair  any  existing 
right.4 

The  following  is  the  language  of  Chancellor  "Walworth,  in 
Holmes  v.  Grant  (8  Paige,  243,  258):  "There  is  frequently 
great  difficulty  in  determining  whether  a  conveyance  was  in- 
tended by  the  parties  as  a  mortgage  or  mere  security  for  money, 
or  as  a  conditional  sale.  But,  as  a  general  rule,  where  the  con- 
tract and  conveyance  are  made  upon  an  application  for  a  loan  of 
money,  this  court,  for  the  purpose  of  preventing  usury  and  ex- 
tortion, will  construe  it  to  be  a  mortgage,  whenever  the  person 
to  whom  the  application  for  the  loan  is  made  agrees  to  receive  back 
the  money  advanced,  with  legal  interest,  or  a  larger  amount,  and 

1  Robinson  v.  Cropsey,  2  Edw.  Ch.  138;  s.  o.  6  Paige,  480. 

'  Baker  v.  Thrasher,  4  Den.  493 ;  Quirk  v.  Rodman,  5  Duer,  285. 

s  Rich  v.  Doane,  35  Vt.  125. 

•Morrison  v.  Brand,  5  Daly,  40;  Jackson  v.  Richards,  6  Cow.  617,  619  ; 
Jackson  v.  Burgott,  10  Johns.  457;  Jackson  v.  Phillips,  9  Cow.  94;  Jackson  v. 
West,  10  Johns.  466. 
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to  reconvey  the  property  within  a  specified  time  thereafter, 
whatever  may  be  the  form  of  the  written  contract,  if  it  is  apparent 
that  the  real  transaction  was  a  loan  of  money.  And  gross 
inadequacy  of  price  is  always  a  strong  circumstance  in  favor  of 
the  supposition  that  a  sale  of  the  property  was  not  intended. 
On  the  contrary,  if  the  consideration  paid  is  about  the  fair  cash: 
value  of  the  property,  the  fact  that  there  was  no  contract  for- 
the  repayment  of  the  purchase  money  and  interest  which  was; 
binding  upon  the  person  making  the  conveyance,  so  as  to  make 
his  general  right  to  redeem  as  a  mortgagor,  and  the  correspond- 
ing right  of  the  grantee  to  recover  back  his  money  instead  of 
keeping  the  land,  mutual  and  reciprocal,  is  a  strong  circum- 
stance in  favor  of  construing  the  contract  tb  be  a  conditional 
sale  and  not  a  mortgage." * 

It  will  be  observed  that  the  line  of  distinction  between  what 
constitutes  a  mortgage  and  what  a  conditional  sale,  is  not  very 
clearly  defined,  and  each  case  may  be  said  to  stand  upon  its  own 
special  circumstances.2  In  some  cases  it  is  said  that  where  there 
is  a  doubt,  the  instrument  will  be  construed  to  be  a  mortgage, 
because  in  this  way  the  grantee,  who  is  repaid  the  amount  of 
his  advances  and  interest,  cannot  be  grievously  injured,3  while 
in  others  the  grantor  is  required  to  furnish  ample  proof  before 
an  instrument  which  is  absolute  upon  its  face  is  adjudged  to  be 
subject  to  a  right  of  redemption ; 4  and  where  the  grantor  en- 
deavors to  show,  not  only  that  the  instrument  is  a  mortgage,  but 
also  that  it  is  void  for  usury,  the  proof  is  required  to  be  clear 
and  convincing.5 

No  general  rule  of  universal  application  can  be  found,  ex- 
cept 'that  where  the  evidence  is  such  as  to  create  a  doubt  in  the 
mind  of  the  court,  the  transaction  is  held  to  be  either  a  mort- 
gage or  a  conditional  sale,  according  as  the  rules  governing  the 
one  relation  or  the  other  will  serve  the  ends  of  substantial  jus- 
tice and  prevent  fraud  or  oppression. 

'  See  also  opinion  of  McCoun,  V.  O,  in  Robinson  v.  Cropsey,  2  Edw.  Ch.  138; 
affi'd  6  Paige,  480. 

a  Saxton  v.  Hitchcock,  47  Barb.  220. 

'Trucks  v.  Lindsey,  18  Iowa,  505;  Hughes  v.  Schraff,  19  Iowa,  342; 
Weathersley  v.  Weathersley,  40  Miss.  469;  Wing  v.  Cooper,  37  Vt.  179. 

'  Fullerton  v.  McCurdy,  55  N.  T.  637.  *  Brown  v.  Dewey,  2  Barb.  28. 


CHAPTER  III. 

EQUITABLE  MORTGAGES. 


.Definition  of  an  Equitable  Mortgage. 

There  is  a  class  of  liens  which  are  known  by  the  name  of 
"Equitable  Mortgages."  They  differ  from  mortgages  in  the 
fact  that  there  is  no  conveyance  of  the  land,  either  absolute  or 
conditional,  and  the  lien  arises  under  the  contract  or  agreement 
of  the  parties.  An  absolute  conveyance  with  a  parol  defea- 
sance is,  properly  speaking,  a  mortgage,  and  is  governed  by  all 
of  the  rules  which  apply  to  a  mortgage  in  any  other  form  ;  but 
such  contracts  are  often  spoken  of  as  equitable  mortgages,  in 
order  to  distinguish  them  from  mortgages  in  which  the  defea- 
sance is  incorporated  in  the  conveyance.  A  better  term  to 
apply  to  siich  securities  might  be  to  designate  them  as  convey- 
ances which  are  equitably  mortgages ;  but  the  ordinary  term 
of  equitable  mortgages  is  convenient  and  need  not  be  mis- 
understood. 

An  equitable  mortgage  of  the  kind  which  it  is  now  pro- 
posed to  discuss  is  a  lien  upon  real  estate,  not  created  by  a 
conveyance  from  the  mortgagor,  of  such  a  character  that  it  is 
recognized  in  equity  as  a  security  for  money,  and  is  treated  in 
equity  in  some  respects  as  a  mortgage.1 

Equitable  mortgages  are  simply  securities  by  which  no  legal 
interest  in  the  property  mortgaged  passes  to  the  creditor,  and 
thus  include  those  transactions  in  which  property,  or  the  evi- 
dences of  property,  come  into  the  hands  of  the  creditor,  upon 
a  written  or  verbal,  express  or  implied,  agreement  that  such 
property  shall  be  answerable  for  the  debt,  as  well  as  those  trans- 
actions in  which  the  intention  or  duty  of  creating  a  charge  on 
property  is  held  to  arise  from  an  express  or  implied  contract  to 
render  that  property  liable.2 

'  Bouvier's  Law  Diet.  2  Fisher  on  Mortgages,  61. 
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Equitable  Mortgages  by  Deposit  of  Title  Deeds. 

A  common  mode  of  creating  such  a  lien  in  England  is  by  a 
deposit  of  title  deeds  as  security  for  a  loan  of  money.  In  the 
absence  of  a  recording  act,  and  where  a  vendor  or  mortgagor  of 
land  is  required  to  produce  the  evidences  of  bis  title  on  every 
transfer  or  mortgage  of  his  property,  such  a  pledge  may  be  a 
convenient  and  safe  way  for  securing  a  loan.  It  has  been  held 
not  to  be  an  invasion  of  the  statute  of  frauds,  and  the  English 
courts  of  equity  have  sustained  the  right  of  the  lender  to  retain 
the  deeds  until  the  loan  was  repaid,  and  have  enforced  the  lien 
by  a  sale  of  the  land.1  In  the  absence  of  proof  to  the  contrary, 
evidence  of  an  advance  of  money  and  the  finding  of  title  deeds 
of  the  borrower  in  the  possession  of  the  lender  have  been  held 
to  establish  an  equitable  mortgage.3 

Where  a  recording  act  is  in  full  force,  and  where,  conse- 
quently, the  possession  of  title  deeds  is  a  matter  of  small  im- 
portance, their  deposit  would  constitute  but  a  slight  security  ; 3 
and  in  this  State  the  doctrine  of  equitable  mortgage  by  deposit 
of  title  deeds  is  almost  unknown,  because  we  have  no  practice 
of  creating  liens  in  this  manner.4  The  mere  fact  that  title 
deeds  were  found  in  the  possession  of  the  creditor  would  cer- 
tainly afford  no  presumption  of  lien,  and  it  is  a  question  fairly 
open  for  dispute  as  to  whether  the  doctrine  can  exist  under  our 
statutes. 

.  The  case  of  Rockwell  v.  Hobby  (2  Sandf .  Ch.  9)  goes  farther 
towards  sustaining  the  doctrine  of  equitable  lien  by  deposit  of 
title  deeds  than  any  other  reported  decision  in  this  State.  In 
that  case  a  son  paid  a  mortgage  incumbrance  on  his  mother's 
property  with  his  own  money,  and  took  a  receipt  in  his  own 
name ;  the  mortgage  was  not  canceled  or  discharged.  There 
were  strong  equitable  considerations  in  his  favor,  and  though 
the  evidence  was  vague,  it.  appeared  to  be  probable  that  an 


1  Coote  on  Mortgages,  248;  Fisher  on  Mortgages,  51  et  seg. 
•    '  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9,  and  cases  cited ;  Day  v.  Perkins,  2  Sandf. 
Ch.  359 ;  Ray  v.  Adams,  4  Hun,  332. 

3  Berry  v.  Mutual  Ins.  Co.  2  Johns.  Ch.  603. 

4  Stoddard  v.  Hart,  23  N.  Y.  561 ;  see  also  Berry  v.  Mutuil  Ins.  Co.  2  Johns. 
Ch.  603. 
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assignment  of  the  mortgage  either  was  made,  or  was  intended 
to.  have  been  made.  The  parties  to  the  transaction  were  dead, 
but  the  mother's  unrecorded  title  deed  to.  the  property  was 
found  in  the  possession  of  the  son's  representatives ;  and  as  one 
-ground  for  doing  justice  in  the  case,  the  vice  chancellor  held 
that  this  was  evidence  sufficient  to  sustain  the  lien.  The  de- 
cision was  plainly  a  fair  and  jiist  one,  but  no  subsequent  case 
has  followed  it  to  the  extent  of  its  full  claims.  It  is  criticised 
in  Bowers  v.  Johnson  (49  N.  T.  432),  and,  in  that  case,  where 
an  advance  of  money  was  shown,  coupled  with  the  possession 
by  the  lender  of  a  mortgage  belonging  to  the  borrower,  it  was 
held  that  there  was  no  presumption  that  the  mortgage  had  been 
deposited  with  him  as  collateral  security.  It  was  observed  by 
the  court  that  the  case  of  Rockwell  v.  Hobby  {supra)  might 
well  stand  upon  its  own  special  circumstances,  but  that  since 
mortgages  are,  in  this  State,  rarely  transferred  by  an  agreement 
and  delivery  without  writing,  in  the  absence  of  written  evi- 
dence, there  is  a  presumption  against  any  transfer. 

When  an  Agreement  for  a  Lien  upon  Land  is  enforced  in 
Equity  as  a  Lien. 

It  has  been  said  that  an  agreement  for  a  mortgage  is,  in 
equity,  a  specific  lien  upon  the  land.1  This  must  not  be  con- 
strued to  mean  that  a  parol  promise  to  give  a  mortgage  can  be 
enforced  except  in  very  special  cases.  Such  a  contract,  to  be 
valid,  must  be  in  writing ;  and  the  advancing  of  money  is  not 
such  a  part  performance  as  will  take  the  case  out  of  the.  statute 
of  frauds.8  The  exceptions  to  the  rule  will  be  found  in  cases 
where  there  is  an  element  of  accident,  fraud,  or  mistake,  and 
where,  upon  the  well  established  principles  of  courts  of  equity, 
relief  may  be  given.3 

An  agreement  in  writing,  upon  a  valuable  consideration,  to 
give  a  mortgage,  or  a  mortgage  defectively  executed,  or  •an  im- 
perfect attempt  to  create  a  mortgage,  or  to  appropriate  specific 
property  to  the  discharge  of  a  particular  debt,  will  create  a  lien 
in  equity,  the  rule  being  founded  upon  the  maxim  that  a  court 

3  In  the  Matter  of  Howe,  1  Paige,  125,  130;  White  v.  Carpenter,  2  Paige,  264. 
*  Marquat  v.  Marquat,  7  How.  417.  '  Ray  v.  Adams,  4  Hun,  382. 
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of  equity  looks  upon  things  agreed  to  be  done  as  actually  per- 
formed.? 

If  the  agreement  for  a  lien  be  in  writing,  a  court  of  equity 
will  not  be  embarrassed  by  its  being  in  a  form  somewhat  un- 
usual, and  when  it  is  plain  that  the  parties  intended  to  impose  a 
charge  upon  land  as  a  security  for  the  performance  of  their 
engagements,  the  agreement  will  be  treated  as  conferring  rights 
similar  to  those  ordinarily  evidenced  by  a  mortgage.8  The 
same  rule  will  hold  where  the  parties  do  not  explicitly  so  con- 
tract, but  it  is  manifestly  equitable  that  the  land  should  be 
charged.  For  example,  in  a  case  where  two  owners  of  adjoin- 
ing parcels  of  land  mortgaged  both  parcels  to  secure  the  debt 
of  one,  who  gave  his  bond  to  the  other  conditioned  to  pay,  the 
whole  debt,  it  was  held  that  this  bond  created  an  equitable  mort- 
gage and  might  properly  be  recorded.3 

It  has  been  said  that  an  agreement  for  a  lien  or  charge  in 
rem  constitutes  a  trust,  and  is  governed  by  the  general  rules  ap- 
plicable to  trusts.4 

The  Lien  of  a  Vendor  for  Unpaid  Purchase  Money. 

The  vendor,  upon  the  sale  of  real  estate  has  in  all  cases  an 
equitable  lien  upon  the  estate  sold,  for  the  unpaid  purchase 
money,  as  between  himself  and  the  vendee,  unless  there  is 
either  an  express  or  implied  agreement  to  waive  such  lien. 
Prima  facie  the  purchase  money  is  a  lien  on  the  land,  and  it 
lies  with  the  purchaser  to  show  that  the  vendor  agreed  to  rest 
on  other  security.5 

The  lien  does  not  exist  in  favor  of  a  person  who  ad- 
vances money  to  purchase  lands,  but  only  between  the  vendor 
and  vendee  and  the  persons  representing  them,  and  then 
only  for  the  purchase  money.6    It  is  a  mere  equity  in  favor  of 

1  National  Bauk  of  Nbrwalk  v.  Lanier,  7  Hun,  623  ;  Burdick  v.  Jackson,  7 Id. 
488;  Burger  v.  Hughes,  5  Id.  180. 

'  DeEierras  v.  Thorn,  4  Bobw.  266  ;  Seymour  v.  The  Canandaigua  K.  B.  Co. 
14  How.  S81 ;  Chase  v.  Peck,  21  JST.  Y.  581. 

"Hoyt  v.  Doughty,  4  Sandf.  462. 

*  Fletcher  v.  Morey,  2  Story,  555. 

e  Garson  v.  Green,  1  Johns.  Ch.  308;  Clark  v.  Hall,  7  Paige,  382. 

•  Marquat  v.  Mnrquat,  7  How.  417 ;  McKay  v.  Green,  3  Johns.  Ch.  56. 
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the  vendor  and  his  legal  representatives,  the  effect  of.  which  is 
to  preserve  to  him  and  them  a  qualified  title  to  the  land,  until 
its  price  has  been  paid ;  it  cannot  exist  apart  from  the  debt,  and 
when  the  statute  of  limitation  runs  against  the  debt  the  lien 
also  ceases  to  have  any  force.1 

It  may  also  be  said  that  unless  there  be  a  waiver,  express  or 
implied,  the  lien  remains  so  long  as  the  debt  lasts.  Thus,  where 
the  vendor  and  vendee  before  full  performance  of  the  contract 
made  a  usurious  agreement,  and  the  mortgage  given  in  pursu- 
ance of  that  agreement  was  set  aside,  it  was  held  that  the  orig- 
inal debt  was  not  invalidated,  and  that  the  unpaid  purchase 
money  remained  an  equitable  lien  upon  the  land.2  So,  where  a 
bond  and  mortgage  for  the  purchase  money  was  defectively  ex- 
ecuted, a  vendor's  lien  was  enforced.3  So,  also,  where  by  the 
fraud  of  the  vendee,  a  part  of  the  price  of  the  land  sold  in 
fact  remained  unpaid,  although  the  vendor  supposed  it  had  been 
paid  in  full  at  the  time,  there  is  no  waiver  of  the  equitable  lien 
for  the  part  of  the  price  that  actually  remains  unpaid.  If,  upon 
the  sale  of  a  farm,  the  purchaser  should  pay  for  half  of  it  in 
good  money,  and  for  the  other  half  in  the  worthless  bills  of  a 
broken  and  insolvent  bank,  from  which  nothing  could  be  ob- 
tained, the  vendee  fraudulently  representing  such  bills  to  be 
good  and  collectible,  the  vendor  would  have  the  right  to  elect 
either  to  rescind  the  sale  and  have  a  reconveyance  of  the  land, 
or  to  charge  the  land  itself  with  the  portion  of  the  purchase 
money  which  remained  unpaid,  as  an  equitable  lien.  If,  instead 
of  being  a  sale  for  cash,  other  property  be  given  in  exchange, 
and  the  vendee  by  fraud  induces  the  vendor  to-  believe  that  the 
property  he  is  receiving  is  more  desirable  than  it  really  is,  the 
vendor  can  enforce  his  claim  for  damages,  which  in  reality  rep- 
resents a  portion  of  the  purchase  money,  as  a  lien  upon  the 
land.4 

Improvements  made  upon  the  land  by  the  purchaser  are  sub- 
ject to  the  lien,  both  in  his  hands  and  in  the  hands  of  his  legal 

I  Borst  v.  Corey,'  15  H.  Y.  (1  Smith),-  505. 

II  Crippen  v.  Heermanee,  9  Paige,  211. 
3  Burger  y.  Hughes,  5  Hun,  180. 

1  Bradley  v.  Bosley,  1  Barb.  Ch.  125. 
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representatives,1  and  when  the  lien  is  upon  a  lease,  it  extends  to 
a  renewal  upon  it.2 

The  lien  is  created  by  operation  of  law,  the  vendor  retain- 
ing an  interest  in  the  land  to  the  amount  of  his  lien,  hence  it  is 
not  affected  by  the  disabilities  of  the  vendee,  even  though  the 
vendee  be  a  company  which  by  a  statutory  provision  has  no 
power  to  mortgage  real  estate  or  to  give  any  lien  thereon.3 

It  is  provided  by  statute  that  whenever  any  real  estate,  sub- 
ject to  a  mortgage  executed  by  an  executor  or  testator,  shall  de- 
scend to  an  heir  or  pass  to  a  devisee,  such  heir  or  devisee  shall 
satisfy  and  discharge  such  mortgage  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator,  unless  there 
be  an  express  direction  in  the  will  of  such  testator  that  such 
mortgage  be  otherwise  paid.4  The  sole  object  of  the  statute 
was  to  change  the  rule  of  the  common  law  under^  which  the  heir 
or  devisee  has  the  right  to  call  upon  the  representative  of  the 
decedent  to  pay  off  the  mortgage.  A  vendor's  lien  is  not  a 
mortgage,  and  it  has  often  been  held,  both  before  and  since  the 
statute,  that  in  case  of  unpaid  purchase  money,  the  heir  or  dev- 
isee is  entitled  to  have  the  same  paid  out  of  the  personal 
property.5 

When  a  Vendor's  Lien  may  be  Enforced  by  a  Third  Person. 

The  transfer  by  indorsement  of  a  note  given  for  purchase 
money,  does  not  transfer  the  lien,  except  in  so  far.  as  that  may 
be  necessary  to  protect  the  vendor  as  indorser.  Where  a 
vendor  had  negotiated  the  note,  but  was  obliged  to  take  it  up 
himself  when  it  fell  due,  his  claim  to  a  lien  on  the  ^and  was 
sustained,  but  the  assignee  of  the  note  or  other  security  has 
never  been  permitted  to  enforce  a  lien  in  his  own  behalf.6  The 
lien  exists  in  favor  of  the  vendor,  and  to  insure  to  him  the 
payment  of  the  purchase  money.     If  he  assigns  the  claim  to  a 

1  Warner  v.  Van  Alstyne,  3  Paige,  513. 

2  Phyfe  v.  Wardell,  5  Paige,  268.  s  Dubois  v.  Hull,  43  Barb.  26. 
'1E.S.  749,  §  4. 

6  Livingston  v.  Newkirk,  3  Johns.  Ch,  312;  Cogswell  v.  Cogswell,  2  Edw. 
Ch.  231 ;  Johnson  v.  Corbett,  11  Paige,  265;  Lamport  v.  Beeman,  34  Barb.  239  ; 
Wright  v.  Holbrook,  32  N.  Y.  587. 

6  White  v.  Williams,  1  Paige,  502. 
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third  person,  and  the  -transfer  be  absolute  and  unaccompanied 
by  any  guaranty  of  the  vendor,  and  for  the  benefit  of  the  as- 
signee, the  lien  will  be  gone  forever.  The  reason  of  this  rule 
is,  that  there  is  no  peculiar  equity  in  favor  of  the  third  person, 
and  it  will  not  apply  where  the  transfer  is  for  the  purpose  of 
paying  the  debt  of  the  vendor,  so  far  as  it  may  be  available, 
and  is  therefore  for  his  benefit.  In  such  a  case  the  equity  con- 
tinues.1 

"While  an  assignment  of  the  debt  will  not  operate  as  a  transfer 
of  the  lien,  the  lien  may  be  assigned,  and  it  passes  to  an  assignee 
for  the  benefit  of  creditors  as  part  of  the  vendor's  property.3 
It  has  also  been  said  that  the  lien  may  be  assigned  by  parol.3 

A  lien  for  purchase  money  may,  under  some  circumstances, 
also  be  enforced  in  favor  of  a  third  person,  notwithstanding 
doubts  formerly  expressed  on  that  subject.  As,  for  example,  it 
may  be  enforced  by  marshaling  assets  in  favor  of  legatees  and 
•creditors,  and  gving  them  the  benefit  of  it  by  the  way  of  sub- 
stitution to  the  vendor  when  he  seeks  payment  out  of  the  per- 
sonal assets  of  the  vendee ;  or  in  favor  of  a  widow,  whose  dower 
right  may  be  affected  by  the  lien.4  So,  if  a  subsequent  encum- 
brancer or  purchaser  from  the  vendee  is  compelled  to  discharge 
the  hen  of  the  vendor,  he  will,  in  like  manner,  be  entitled  to 
stand  substituted  in  his  place  against  other  claimants  on  the  es- 
tate, under  the  vendor,  and  to  have  the  assets  marshaled  in  his 
favor.6 

What  Amounts  to  a  Waiver  of  a   Vendor's  Lien. 

The  giving  of  a  lien  for  the  unpaid  purchase  money  is  sup- 
posed to  be  intended  in  every  transfer  of  real  estate,  unless  the 
parties  by  their  conduct  show  that  no  such  security  was  contem- 
plated, and  the  lien  will  be  defeated  if  the  vendor  do  any  act 
manifesting  an  intention  not  to  rely  upon  the  land  for  security. 
It  will  not  be  affected  by  taking  the  mere  written  obligation  of 
the  vendee,  even  though  it  be  negotiable,  and  any  bond,  note,  or 

1  Hallock  v.  Smith,  3  Barb.  267.  »  Hallock  v.  Smith,  3  Barb.  267. 

8  Fisher  on  Mortgages,  62. 
4  Warner  v.  Van  Alstyne,  3  Paige,  513. 

6  Story's  Eq.  Jur.  §  1227 ;  Turner  v.  Peck,  1  Barb.  Ch.  549 ;  Crafts  v.  Aspin- 
wall,  2  N.  Y.  (2  Comst.)  289. 
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covenant,  given  by  the  vendee  alone,  is  considered  as  intended 
only  to  countervail  the  receipt  of  the  purchase  money  contained 
in  the  deed,  or  to  show  the  time  and  manner  in  which  the  pay- 
ment is  to  be  made,  unless  there  is  an  express  agreement  to 
waive  the  equitable  lien.1  On  the  other  hand,  the  lien  is  con- 
sidered as  waived  whenever  any  security  is  taken  on  the  land  or 
otherwise,  for  the  whole  or  any  part  of  the  purchase  money,  un- 
less there  is  an  express  agreement  that  the  equitable  lien  upon 
the  land  shall  be  retained.  "Where,  by  agreement  of  the  parties, 
there  is  express  security,  either  by  the  obligation  of  a  third  per- 
son or  by  express  lien  upon  the  estate  or  some  portion  of  it,  or 
upon  other  property,  for  a  portion  of  the  purchase  money,  it  ex- 
cludes the  idea  of  an  implied  lien  for  the  residue.2  Where  the 
note  of  a  third  party  is  given  in  payment  of  a  part  of  the  pur- 
chase money,  the  lien  would  not  be  waived  for  the  balance,  and 
there  is  strong  reason  and  some  authority  for  holding  that  the 
taking  of  such  an  obligation  as  security  for  a  portion  of  the 
amount,  will  not  affect  the  lien  as  to  the  residue.3 

The  taking  of  a  bond  or  note  from  the  vendee  for  the  pay- 
ment of  the  purchase  money,  will  not  discharge  the  lien,  and 
there  is  no  good  reason  why  the  prosecution  of  such  a  bond  or 
note  should  have  that  effect.  The  obtaining  of  a  judgment 
upon  the  debt  may,  with  other  facts,  be  some  evidence  of  an  in- 
tention to  waive  the  lien  ;  but,  in  itself,  it  does  not  amount  to  a 
waiver.4  It  may,  indeed,  be  said  that  the  taking  of  security  of 
any  kind  for  the  purchase  money,  is  only  evidence  of  an  inten- 
tion to  abandon  the  lien,  and  that  even  when  it  is  very  strong, 
it  does  not  amount  in  itself  to  a  waiver,  but  that  the  inference  of 
a  waiver  which  is  thus  created  may  rebutted  by  proof  of  an 
agreement  or  of  circumstances  leading  to  the  presumption  of  an 
agreement  to  the  contrary'.5 

The  lien  is  waived  when  the  parties   agree  to  substitute 

1  Garson  v.  Green,  1  Johns.  Ch.  308 ;  White  v.  Williams,  1  Paige,  502 ;  Shir- 
ley v.  Sugar  Refinery,  2  Edw.  505  ;  Warren  v.  Finn,  28  Barb.  333. 

2  Fish  t.  Howland,  1  Paige,  20 ;  Shirley  v.  Sugar  Eefinery,  2  Edw.  506  ;  Vail 
v.  Foster,  4  N.  Y.  (4  Comst.)  312. 

'  Hallock  v.  Smith,  3  Barb.  267. 
\Dubois  T.  Hull,  43  Barb.  26. 
"JFisher  On  Mortgages,  63. 
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something  else  for  the  unpaid  purchase  money,  as  the  cove- 
nant or  obligation  of  the  vendee  to  do  some  collateral  act.1 
In  such  a  case  the  covenant  or  obligation  takes  the  place  of 
the  unpaid  purchase  money,  and  forms  part  of  the  considera- 
tion. There  is,  therefore,  no  part  of  the  purchase  money  un- 
paid, and  the  vendor's  lien  is  only  intended  to  secure  such  a 
debt.  If  a  debt  or  obligation  of  another  kind  has  been  created 
by  the  parties,  they  must  also  create  security  for  it  if  they  de- 
sire it  to  be  secured.2  As  examples  of  this  rule,  a  covenant  to 
support  a  third  person,  given  in  .payment  for  a "  conveyance  of 
land,  is  not  secured  by  any  equitable  lien  upon  the  land  so  con- 
veyed ; 3  and  a  covenant  against  encumbrances  contained  in  a 
deed  given  as  part  of  the  purchase  price  for  other  real  estate  can 
be  enforced  only  as  the  personal  obligation  of  the  person 
making  it.4  So,  also,  the  lien  is  lost  when  the  vendee  has  done 
all  that  he  agreed  to  do,  as  where  he  delivered  a  deed  of  other 
property  to  a  third  person  in  escrow,  even  though  such  third 
person  wrongfully  refuses  to  surrender  it.5 

Lien  of  a   Vendee  for   Money    Paid  on  Contract  of  Pur- 


Another  example  of  an  equitable  lien  is  furnished,  where 
some  part  of  the  purchase  money  has  been  paid  upon  an  execu- 
tory contract  for  the  purchase  of  lands,  the  title  remaining  in 
the  vendor.  In  such  a  case  the  vendee  acquires  a  lien  upon  the 
property  to  the  extent  of  the  money  paid,  and  it  is  well  settled 
that  his  interest  will  be  protected  against  any  one  but  a  honafide 
purchaser  and  encumbrancer,  who  has  advanced  money  or  prop- 
erty without  notice  of  the  vendee's  equity.  In  such  cases,  the 
vendee  is  considered  in  equity  as  the  owner,  and  the  vendor  as 
his  trustee,  and  the  equitable  rule  is  enforced  of  treating  that  as 
done  which  was  agreed  to  be  done.6 

'McKillip  v.  McKillip,  8  Barb.  552;  Patterson  v.  Edwards,  7  Cushman's 
Mississippi  R.  61. 

2  Hare  v.  Van  Deusen,  32  Barb.  92. 

s  McKillip  v.  McKillip,  8  Barb.  552. 

*  Hare  v.  Van  Deusen,  32  Barb.  92.  »  Ooit  v.  Fougera,  36  Barb.  195. 

6  Lane  T.  Ludlow,  6  Paige,  81.6,  n. ;  Parks  v.  Jackson,  11  Wend.  442  ;  jEtna 
Ins.  Co.  v.  Tyler,  16  Wend.  385  ;  Chase  v.  Peck,  21  S.  Y.  585. 
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Priority  of  Equitable  Mortgages  as  Against  Subsequent  Pur- 
chasers and  Incumbrancers. 

Vendor's  liens  for  unpaid  purchase  money  are  the  most  com- 
mon of  equitable  liens,  and  the  adjudications  upon  them  are  the 
most  numerous,  but  the  rules  which  fix  their  priority  as  against 
judgments  and  the  like  will  also  determine  the  priority  of  other 
,  equitable  liens.  They  will  in  general  prevail  as  against  every- 
thing except  the  claims  of  purchasers  for  value  and  without  no- 
tice. It  must  be  remarked,  however,  that  an  equitable  lien 
cannot  prevail  to  divest  rights  which  existed  before  the  lien  was 
assigned,  and  that  an  equity  against'  one  person  cannot  be  en- 
forced against  another.1 

The  lien  for  purchase  money  exists  not  only  as  against  the 
vendee  himself,  but  as  against  his  heirs  and  other  privies  in  es- 
tate, and  also  as  against  all  subsequent  purchasers  having  notice 
that  the  purchase  money  is  unpaid.  To  the  extent  of  the  lien 
the  vendee  becomes  a  trustee  for  the  vendor ;  and  his  heirs  and 
all  other  persons  claiming  under  him  or  them,  with  such  notice, 
are  treated  as  in  the  same  predicament.3  As  Lord  Redesdale 
remarked  in  Hughes  v.  Kearney  (1  Schoale  &  Lefroy,  132), 
"  the  heir  cannot  be  permitted  to  hold  what  the  ancestor  uncon- 
scientiously  obtained ;  and  is  it  not  a  thing  unconscientiously 
obtained  when  the  consideration  is  not  paid  ?  "  Upon  the  same 
principle  the  lien  is  said  to  exist  as  against  a  widow's  claim  for 
dower,3  or  as  against  a  judgment  creditor  of  the  vendee,*  or  an 
assignee  for  the  benefit  of  creditors,5  or  a  purchaser  from  the 
vendee  with  notice  or  who  paid  no  new  consideration.6 

A  conveyance  to  a  bona  fide  purchaser  will  destroy  a  lien 

1  Cook  v.  Kraft,  3  Lans.  512;  s.  0.  sub  nom.  Cook  v.  Banker,  50  N.  Y.  655  ; 
Dwightv.  Newell,  3  N.  T.  (3Comst.)  185. 

2  Story's  Eq.  Jur.  §  1217. 

3  Warner  v.  Van  Alstyne,  3  Paige,  513. 

4  In  the  Matter  of  Howe,  1  Paige,  129 ;  Lane  v.  Ludlow,  6  Id.  316,  n.  ;  Parka 
Jackson,  11  Wend.  442;  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9;  Robinson  v.  Wil- 
liams, 22  N.  T.  386. 

6  Shirley  v.  Sugar  Refinery,  2  Edw.  505. 

•  Arnold  v.  Patrick,  6  Paige,  310;    Champion  t.  Brown,   6  Johns.  Ch.   398; 
Hallock  v.  Smith,  3  Barb.  267;   Burlingame  r.  Robbins,  21  Barb.  327. 
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upon  the  land,1  but  it  -will  still  attach  to  any  interest  in  the  land, 
retained  by  the  vendee.  For  example,  a  mortgage  taken  by 
him  from  the  purchaser  will  be  subject  to  the  lien,  not  only  in 
his  hands  but  also  in  the  hands  of  his  assignee  with  notice.3 

As  to  what  shall  be  sufficient  notice  in  order  to  charge  a 
second  purchaser,  it  has  been  held  that  a  purchaser  is  bound  to 
take  notice  of  all  liens  shown  to  exist  by  the  vendor's  title 
deed.8  So,  if  the  original  vendor  remains  in  open  possession,, 
especially  if  the  purchaser  shall  have  heard  of  an  agreement 
existing  in  relation  to  the  land  between  his  vendor  and  the 
occupant,4  and  generally  any  notice  will  be  sufficient  which 
ought'  to  put  the  purchaser,  as  a  reasonable  man,  upon  inquiry.5 
Thus,  knowledge  on  the  part  of  a  subsequent  purchaser,  that 
some  portion  of  the  purchase  money  is  unpaid,  without  know- 
ing how  much  or  how  it  is  secured,  is  sufficient  to  put  him  upon 
inquiry  and  charge  him  with  notice.6 

Remedies  Proper  for  an  Equitable  Mortgagee. 

The  remedy  for  the  equitable  mortgagee,  is  to  enforce  his 
lien  by  a  proceeding  in  the  nature  of  a  suit  in  equity,  and  he 
may  do  this  even  though  he  has  a  remedy  at  law.  He  is  not 
obliged  to  bring  an  action  at  law  in  the  first  instance,7  and  the 
fact  that  he  has  obtained  a  judgment  upon  the  debt  will  not 
impair  his  right  to  enforce  the  lien.8 

If  the  equitable  mortgagee  be  in  possession  of  the  premises, 
he  may  retain  possession  until  his  just  claims  be  satisfied,  and 
the  proper  way  for  the  person  owning  the  legal  title  to  acquire 
possession  is  not  by  an  action  of  ejectment,  but  by  an  action  to 
redeem  and  for  an  accounting.9 

1  Fish  t.  Howland,  1  Paige,  20 ;  Shirley  v.  Sugar  Refinery,  2  Edw.  605  ; 
Champion  v.  Brown,  6  Johns.  Ch.  402. 

s  Arnold  v.  Patrick,  6  Paige,  310. 

s  McRimmon  v.  Martin,  14  Tex.  318  ;  Tiernan  v.  Thurman,  14  B.  Mon.  277;. 
Daughady  v.  Paine,  6  Minn.  452. 

*  Hopkins  v.  Garrard,  6  B.  Mon.  66  ;  Hamilton  v.  Fowlkes,  16  Ark.  340. 

*  Briscoll  T.  Bronaugh,  1  Tex.  32,6. 

6  Manly  v.  Slason,  21  Vt.  271;  Baum  v.  Grigsby,  21  CaL  176. 

'  Bradley  v.  Bosley,  1  Barb.  Ch.  125. 

e  Dubois  v.  Hull,  43  Barb.  26.  •  Chase  v.  Peck,  21  N.  T.  581.. 


CHAPTER  IV. 

WHO  MAY  MORTGAGE  AND   HOW. 


A  Mortgage  must  he  a    Valid,  Transfer  of  some  Interest  or 

Estate. 

A  mortgage  being-  a  conveyance  as  a  security  for  the  pay- 
ment of  a  debt  or  the  performance  of  an  obligation,  it  follows 
that  no  mortgage  can  be  valid  in  all  its  parts  unless  the  convey- 
ance is  such  as  to  transfer  some  interest  or  estate,  and  the  debt 
or  obligation  is  one  that  the  law  will  recognize.  The  convey- 
ance is  to  be  judged  by  the  law  of  the  place  where  the  land  is 
located,1  but  the  validity  of  the  debt  may  depend  upon  the  law 
of  the  place  where  the  contract  was  made  or  is  to  be  per- 
formed.8 

Since  every  conveyance  made  as  security  for  a  debt  or  obli- 
gation is  a  mortgage,  it  follows  that  any  property  which  may  be 
conveyed  may  also  be  mortgaged,  and  any  present  interest,  legal 
or  equitable,  in  real  or  personal  property,  which  can  be  the  sub- 
ject of  a  sale,  may  be  the  subject  of  a  mortgage.3  For  example, 
the  interest  of  a  person  in  possession  of  land  under  a  parol  con- 
tract of  sale,  may  be  sold,  and  it  may  therefore  be  mortgaged,4 
and  a  mortgage  security  may  itself  become  the  subject  of  mort- 
gage by  being  assigned  as  security  for  a  debt  of  the  mortgagee.5 

It  is  provided  by.  the  Kevised  Statutes,  that  every  grant  in 
fee  or  of  a  freehold  estate,  shall  be  subscribed  and  sealed  by  the 
person  from  whom  the  estate  or  interest  conveyed  is  intended 

1  Hosford  v.  Nichols,  1  Paige,  220;  Cutler  v.  Davenport,  1  Pick.  81. 
'  Cope  v.  Wheeler,  53  Barb.  350 ;  s.  c.  affi'd  41  N.  T.  303. 

3  Crane  t.  Turner,  1  Hun,  351 ;  Wilson  v.  Wilson,  32  Barb.  328. 

4  Crane  v.  Turner,  1  Hun,  351. 

6  Hoyt  v.  Martense,  16  5.Y,  (2  Smith),  231. 
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to  pass,  or  his  lawful  agent ;  if  not  duly  acknowledged,  previous 
to  its  delivery,  according  to  the  provisions  of  the  statutes,  its 
execution  and  delivery  shall  be  attested  by  at  least  one  witness ; 
or  if  not  so  attested,  it  shall  not  take  effect  as  against  a  purchaser 
or  incumbrancer,  until  so  acknowledged.1  This  provision  is 
equally  applicable  to  mortgages. 

Every  grant  of  lands  is  absolutely  void,  if  at  the  time  of 
the  delivery  thereof,  such  lands  shall  be  in  the  actual  possession 
of  a  person  claiming  under  a  title  adverse  to  the  grantor.  But 
every  person  having  a  just  title  to  lands  of  which  there  shall  be 
an  adverse  possession  may  execute  a  mortgage  on  such  lands ; 
and  such  mortgage,  if  duly  recorded,  shall  bind  the  lands  from 
the  time  the  possession  thereof  shall  be  recovered  by  the  mort- 
gagor or  his  representatives.  And  every  such  mortgage  shall 
have  preference  over  any  judgment  or  other  instrument,  sub- 
sequent to  the  recording  thereof ;  and  if  there  be  two  or  more 
such  mortgages,  they  shall  severally  have  preference  according 
to  the  time  of  recording  the  same  respectively.2 

The  new  code  of  remedial  justice  makes  a  change  in  the 
existing  law  relative  to  the  mortgaging  of  exempt  property,  in- 
cluding burying  lots  and  homesteads.  A  mortgage  executed 
after  May  1,  1877,  upon  property  so  exempt,  is  ineffectual  until 
the  exemption  has  been  canceled  by  the  recording  of  a  certifi- 
cate subscribed  and  acknowledged  by  the  mortgagor,  except 
that  such  mortgage  is  valid  to  the  extent  of  the  purchase  money 
of  the  same  property  secured  thereby.3 

Neither  a  grant  nor  a  mortgage  can  take  effect  without  a 
grantee  being  named  in  it.  So  an  instrument  in  the  form  of  a 
mortgage,  but  containing  the  name  of  no  mortgagee,  does  not 
become  effectual  by  delivery  to  one  who  advances  money  on  the 
agreement  that  he  shall  hold  the  paper  as  security  for  a  loan.4 
Such  a  paper  does  not  purport  to  be  evidence  of  any  agreement 
with  any  person,  and  it  is  doubtful  as  to  whether  the  name  of  a 
mortgagee  could  be  inserted  in  it  by  parol  authority  from  the 
mortgagor.5 

'1R.S.  138,  §  1S7.  MRS.  739,  §§  147,  148. 

!  Code  of  Red.  Just.  §  1404.   /  *  Chauncey  v.  Arnold,  24  N.  Y.  330. 

1  Knapp  v.  Maltby,  13  Wend.  587 ;  Woolley  v.  Constant,  4  Johns.  54 ;  Penny 
v  Corwhite,  18  Johns.  499  ;  Ex  parte  Kerwin,  8  Cow.  118. 
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There  must  not  only  be  a  mortgagee  in  order  to  constitute  a 
valid  mortgage,  but  the  mortgage  must  also  be  accepted  by  him. 
Slight  evidence  of  an  acceptance  will  ordinarily  be  sufficient, 
since  the  contract  is  presumptively  beneficial,  and  if  it  be  de- 
livered to  a  third  person  for  the  benefit  of  the  mortgagee,  an 
acceptance  will  be  implied  from  his  conduct  in  subsequently 
claiming  rights  under  it.1 

Mortgages  Executed  under  Powers. 

Although  a  mortgage  is  a  defeasible  conveyance,  or  a  con- 
veyance made  as  security,  a  power  to  sell,  whether  contained  in 
a  will  or  elsewhere,  does  not,  in  itself,  confer  a  power  to  mort- 
gage.8 But  such  a  power  may  be  derived  by  implication  from 
other  parts  of  an  instrument  creating  a  power  to  sell.  Thus, 
when  A  receives  a  deed  with  power  to  sell  for  the  benefit  of  B, 
and  at  the  same  time  executes  a  mortgage  for  the  purchase 
money,  the  mortgage  is  valid.8 

A  power  to  mortgage  includes  in  it,  of  necessity,  a  power  to 
consent  to"  the  usual  and  customary  provisions  which  are  com- 
monly inserted  in  mortgages,  and  among  these  is  a  clause 
authorizing  the  mortgagee  to  sell  on  default  of  prompt  pay- 
ment.4 On  the  same  principle,  a  clause  imposing  on  the  mort- 
gagor the  duty  of  keeping  the  buildings  on  the  mortgaged 
premises  insured,  would  be  proper ;  as  also  would  be  a  clause 
which  made  the  term  of  credit  depend  on  the  prompt  payment 
of  interest.  These  latter  clauses  would  also  properly  be  inserted 
by  a  person  authorized  to  borrow  money  under  a  general  author- 
ity to  bargain  with  the  lender  as  to  the  security  to  be  given  and 
the  term  of  credit. 

A  devise  of  lands  to  executors  or  other  trustees  to  be  sold 
or  mortgaged,  where  the  trustees  are  not  also  empowered  to  re- 

1  Lady  Superior  v.  McNamara,  3  Barb.  Ch.  375 ;  Souverbye  v.  Arden,  1  Johns. 
Ch.  240;  Church  v.  Gilman,  15  Wend.  656. 

2  Bloomer  v.  Waldron,  3  Hill,  361 ;  overruling  dictum  in  Williams  v.  Wood- 
ard,  2  Wend.  487,  492. 

8  Coutant  v.  Servoss,  3  Barb.  128. 

4  Wilson  v.  Troup,  1  Johns.  Ch.  25 ;  s.  c.  affi'd  2  Cow.  195  ;  Fox  v.  Lipe,  24 
Wend.  164. 
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ceive  the  rents  and  profits,  does  not  vest  any  estate  in  the 
trustees  ;  but  the  trust  is  valid  as  a  power,  and  the  lands  descend 
to  the  heirs,  or  pass'  to  the  devisees  of  the  testator  subject  to 
the  execution  of  the  power.1 

A  conveyance  of  land  in  trust  to  mortgage  for  t  the  benefit 
of  creditors  is  not  one  of  ■  the  trusts  authorized  by  the  Revised 
Statutes,  and  therefore  no  estate  will  vest  under  it  in  the 
trustees.2 

Mortgages  of  the  Lands  of  Infants. 

Any  infant  seized  of  any  real  estate,  or  entitled  to  any  term 
of  years  in  any  lands,  may,  by  his  next  friend  or  by  his  guard- 
ian, apply  to  the  court  for  the  sale  or  disposition  of  his  prop- 
erty. On  such  application  the  court  appoints  one  or  more  suit- 
able persons  guardians  of  such  infant;  the  guardians  are 
required  to  give  bonds,  and  the  court  then  proceeds  in  a  sum- 
mary manner  by  a  reference  to  inquire  into  the  merits  of  the 
application.  Whenever  it  shall  appear  satisfactorily  that  a  dis- 
position of  any  part  of  the  real  estate  of  such  infant,  or  of  his 
interest  in  any  term  of  years,  is  necessary  or  proper,  either  for 
the  support  and  maintenance  of  such  infant,  or  for  his  educa- 
tion ;  or  that  the  interest  of  such  infant  requires,  or  will  be 
substantially  promoted  by  such  disposition,  on  account  of  his 
said  property  being  exposed  to  waste  and  dilapidation,  or  on 
account  of  its  being  wholly  unproductive,  or  for  any  other 
peculiar  reasons  or  circumstances,  the  court  may  order  the  let- 
ting for  a  term  of  years,  the  sale  or  other  disposition  of  such 
real  estate  or  interest,  to  be  made  by  such  guardian  or  guard- 
ians so  appointed,  in  such  manner  and  with  such  restrictions  as 
shall  be  deemed  expedient.3 

There  can  be  no  doubt  but  that  the  statute  authorizes  the 
mortgaging  of  the  lands  of  infants  as  well  as  the  sale  of  them,  but, 
in  practice,  it  is  seldom  proper  to  mortgage  when  a  sale  can  be 

■1E.S.  121,  §  66. 

*  Rogers  v.  De  Forest,  1  Paige,  272 ;  Barnum  v.  Hempstead,  1  Paige,  568  > 
Darling  v.  Rogers,  22  Wend.  483 ;  Irving  v.  De  Kay,  9  Paige,  521 ;  affi'd  5  Den. 
646. 

"  2  R.  S.  194,  195 ;  Laws  of  1874,  c.  524 ;  see  also  Rules  61,  68,  69,  70. 
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made,  and  it  is  not  a  common  thing  to  do.  The  reason  for  this 
may  be  found  in  the  fact  that  to  mortgage  an  infant's  land  is  to 
run  him  into  debt,  and  it  does  not  often  happen  "  that  the  in- 
terest of  such  infant  requires,  or  will  be  substantially  promoted 
by,"  the  imposing  upon  him  of  an  obligation  to  pay  interest  on 
borrowed  money. 

Proceedings  under  this  statute  must  strictly  conform  with 
the  letter  of  the  law,  for  the  court  has  no  authority  outside  of 
the  enactment.1  The  infant  must  be  seized  of  the  estate,  that 
is,  be  must  hold  the  legal  titlE,  or  the  proceedings  cannot  be 
taken  at  all,2  but  it  is  said  that  courts  of  equity  have  an  inher- 
ent jurisdiction,  independent  of  statute,  to  order  a  sale,  of  the 
equitable  estate  of  infants,  and  upon  a  similar  reason  they  may 
also  authorize  the  mortgaging  of  it.3 

Mortgages  of  the  Zand's  of  Lunatics  and  Habitual  Drunkards. 

Any  idiot,  lunatic  or  person  of  unsound  mind,  seized  of  any 
real  estate,  or  entitled  to  any  term  for  years  in  lands,  may,  by 
commitee  duly  appointed,  apply  to  the  Supreme  Court  for  the 
sale  or  disposition  of  them.  Proceedings  must  be  taken  in 
most  respects  quite  similar  to  those  on  an  application  to  dispose 
of  the  real  estate  of  an  infant ;  a  bond  must  be  given  by  the 
committee,  and  the  court  will  make  the  order  whenever  it  shall 
be  made  to  appear  to  be  for  the  interest  of  such  idiot,  lunatic, 
person  of  unsound  mind  or  habitual  drunkard.4  The  statute 
must  be  strictly  followed,  as  it  is  the  only  foundation  of  the  ju- 
risdiction of  the  court. 

As  in  the  case  of  the  estates  of 'infants,  it  is  generally 
better  to  relieve  the  necessities  of  lunatics  and  drunkards  by 
selling  their  property  than  by  mortgaging  it. 

1  Rogers  v.  Dill,  6  Hill,  415 ;  Baker  v.  Lorillard,  4  N.  Y.  (4  Oomst.)  257 ;  On- 
•derdonk  v.  Motfc,  34  5T.  Y.  106. 

2  Baker  v.  Lorillard,  4  N.  Y.  (4  Oomst.)  257 ;    Wood  v.  Mather,  38  Barb.  473. 

3  Wood  v.  Mather,  38  Barb.  473;  In  re  Turner,  10  Barb.  552. 

4  2  E.  S.  53,  §  11 ;  Laws  of  1864,  c.  417,  §  5;  Laws  of  1869,   c.  627;  Laws  of 
1874,  c.  446,  title  2,  §  9. 
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Mortgages  of  the  Lands  of  Religious  Corporations. 

By  the  common  law  of  England,  all  corporations  capable  of 
acquiring  property  were  also  capable  of  aliening  it  or  charging 
it  with  the  payment  of  debts.1  But  in  the  reign  of  Elizabeth 
and  of  her  successor,  several  statutes  were  passed  restraining  alien- 
ations of  church  property  by  religious  corporations,  and  restrict- 
ing the  power  of  leasing.  These  statutes  forming  a  part  of  the 
law  of  England  at  the  time  of  the  settlement  of  this  State  by 
colonists  from  England,  under  the  charter  of  the  Duke  of  York, 
became  a  part  of  the  laws  of  the  colony,  although  they  were 
not  afterward  re-enacted  here.2 

By  Laws  of  1813,  c.  60,  §  11  (3  Edm.  St.  694),  it  was  en- 
acted that  it  should  be  lawful  for  the  chancellor  of  this  State, 
upon  application  of  any  religious  corporation,  in  case  he  should 
deem  it  proper,  to  make  an  order  for  the  sale  of  any  real  estate 
belonging  to  a  religious  corporation,  and  to  direct  the  applica- 
tion of  the  moneys  arising  therefrom,  by  the  said  corporation 
to  such  uses  as  the  same  corporation,  with  the  consent  and  ap- 
probation of  the  chancellor,  shall  conceive  to  be  most  for  the 
interest  of  the  Society  to  which  the  real  estate  so  sold  did  be- 
long :  provided  that  the  act  should  not  extend  to  any  of  /the 
lands  granted  by  this  State  for  the  support  of  the  gospel. 

The  powers  formerly  exercised  by  the  chancellor  are  now 
vested  in  the  Supreme  Court. 

This  statute  was  a  re-enactment  of  a  statute  passed  in  1806, 
and  furnishes  evidence  that  the  legislators  believed  that  the 
common  law  restrained  religious  corporations  from  alienating 
their  property,  and  that  they  thought  it  necessary  to  empower 
the  chancellor  to  authorize  such  sales  to  be  made.8 

The  statute  does  not  grant  to  the  courts  any  power  to  direct 
the  sale  of  any  of  the,  property  of  a  religious  corporation.     The 

1  Dutch  Church  v.  Mott,  1  Paige,  11,  83 ;  Matter  of  the  Reformed  Dutch 
Church  in  Saugerties,  16  Barb.  23"7.  241. 

5  Canal  Commissioners  v.  The  People,  6  Wend.  423,  445;  Canal  Appraisers  v. 
The  People,  11  Wend.  611,  684. 

3  De  Ruyter  v.  The  Trustees  of  St.  Peter's  Church,  3  Barb.  Ch.  119 ;  a.  o.  affi'd 
3  N.  Y.  (3  Comst.)  238 ;  Madison  Avenue  Baptist  Church  v.  Baptist  Church  int 
Oliver  Street,  46  N.  Y.  181,  142. 
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authority  of  the  court  is  entirely  negative,  and  it  can  only  ratify 
or  refuse  to  ratify  the  bargains  which  the  corporations  elect  to 
make.1  It  was  formerly  thought  to  be  necessary  that  the  con- 
sent of  the  court  should  be  obtained  before  any  contract  of  sale 
had  been  entered  into,3  but  the  later  decisions  are  to  the  effect 
that  it  is  sufficient  if  such  consent  be  obtained  at  any  time  be- 
fore the  conveying  of  the  property.8 

It  is  only  where  an  absolute  transfer  of  the  title  is  contem- 
plated, that  the  consent  of  the  court  is  necessary.  The  sale  of 
a  pew,  where  the  purchaser  acquires  merely  a  limited  usufructu- 
ary right,4  or  the  conveyance  of  an  easement  or  right  of  burial 
in  the  churchyard,5  do  not  require  to  be  approved  by  the  court. 
So,  the  trustees  of  a  religious  corporation  have  the  power  to  re- 
move their  house  of  worship  from  one  lot  to  another,  or  from 
one  village  to  another  without  application  to  the  court.6 

Where  a  mortgage  is  given  to  secure  a  debt  legally  con- 
tracted, this  is  not  such  a  sale  of  the  property  as  requires  an 
order  of  the  court  to  render  it  valid.7  The  object  of  the  law 
is  to  prevent  a  misapplication  of  the  trust  funds,8  and  it  is  not 
necessary  to  invoke  the  sanction  of  the  court,  in  order  to  im- 
pose a  specific  lien  where  a  valid  general  charge  previously 
existed.  But  where  the  mortgage  is  made  as  security  for  a 
loan  of  money  obtained  at  the  time  of  its  execution,  it  would 
at  least  be  prudent  to  obtain  the  approval  of  the  court  to  the 
transaction. 

The  application  for  permission  to  sell  or  mortgage  church 
property  can  be  made  by  the  trustees  having  control  of  the  tem- 
poral affairs  of  the  corporation,  and  it  is  not  necessary  that  a 

1  Matter  of  the  Reformed  Dutch  Church  of  Saugerties,  16  Barb.  237 ;  Wyatt 
v.  Benson,  23  Id.  827 ;   a.  o.  4  Abb.  182. 

a  Dutch  Church  in  Garden  Street  v.  Mott,  7  Paige,  77. 

8  Congregation  Beth  Elohim  v.  Central  Presbyterian  Church,  10  Abb.  N.  S.  484. 

*  Freligh  v.  Piatt,  5  Cow.  494 ;  Abernethy  v.  Society  of  the  Church  of  the  Pu- 
ritans, 3  Daly,  1. 

'  Richards  v.  Northwest  Protestant  Church,  32  Barb.  42;  s.  o.  20  How.  317; 
11  Abb.  30. 

"  Matter  of  the  Second  Baptist  Society  in  Canaan,  20  How.  324. 

*  Manning  v.  Moscow  Presbyterian  Society,  27  Barb.  62 ;  Lee  v.  Methodist 
Episcopal  Church  of  Fort  Edward,  82  Barb.  116. 

8  South  Baptist  Society  of  Albany  v.  Clapp,  18  Barb.  36. 
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• 

majority  of  the  corporators  should  authorize  the  trustees  to  in- 
.  itiate  the  proceeding.1 

It  is  provided  by  Laws  of  1842,  c.  215,  that  it  shall  not  be 
lawful .  for  any  church  or  religious  corporation  to  mortgage  any 
buryiDg  ground  used  for  the  interment  of  human  remains,  for 
the  use  of  which  they  shall  have  received  compensation,  without 
the  previous  consent  in  writing  of  three-fourths  in  number  of 
the  congregation  or  society  of  such  church  or  corporation; 
which  consent  shall  be  proved  or  acknowledged,  in  the  same 
manner  as  deeds  are  now  required  by  law  to  be  proved  or  ac- 
knowledged, and  shall  thereupon  be  recorded  in  the  office  of  the 
register  of  the  city,  or  clerk  of  the  county  in  which  such  bury- 
ing ground  is  situated. 

By  Laws  of  1854,  c.  50,  it  is  made  lawful  for  the  Supreme 
Oourt  of  this  State,  upon  the  application  of  any  benevolent, 
charitable,  scientific  or  missionary  society,  incorporated  by  law, 
in  case  it  shall  deem  it  proper,  to  make  an  order  for  the  mort- 
gaging of  any  real  estate  belonging  to  said  corporation,  and  to 
direct  the  application  of  the  moneys  arising  therefrom,  by  the 
said  corporation,  to  such  uses  as  the  same  corporation,  with  the 
consent  and  approbation  of  the  said  court,  shall  conceive  to  be 
most  for  the  interest  of  the  society  to  which  the  real  estate  so 
mortgaged  belongs. 

Mortgages  of  Lands  of  Deceased  Persons  to  Pay  Debts. 

After  the  executors  or  administrators  of  any  deceased  per- 
son shall  have  made  and  filed  an  inventory  according  to  law,  if 
they  discover  the  personal  estate  of  their  testator  or  intestate 
to  be  insufficient  to  pay  his  debts,  they  may,  at.any  time  within 
three  years  after  the  granting  of  their  letters  testamentary  or 
of  administration,  apply  to  the  surrogate  for  authority  to  mort- 
gage, lease  or  sell  so  much  of  the  real  estate  of  their  testator 
or  intestate,  as  shall  be  necessary  to  pay  such  debts.3 

The  application  to  the  surrogate  should  be  by  petition,  'and 

1  Madison  Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver  Street,  46  N. 
T.  181. 

'  2  R.  S.  100,  §  1. 
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the  method  of  procedure  intended  for  the  protection  of  the 
rights  of  the  various  parties  in  interest,  is  quite  fully  set  forth 
in  the  statute.1 

The  heir  or  devisee  may  sell  or  mortgage  land  at  any  time 
after  the  death  of  his  ancestor  or  testator,  but  the  purchaser  or 
mortgagee  takes  subject  to  the  right  of  the  administrator  to  have 
the  same  sold  for  the  payment  of  debts.  The  liability  of  the  lands 
for  such  debts,  in  case  of  a  deficiency  of  assets,  is  a  statutory  lien 
running  with  the  land  for  three  years.2  But  if  a  mortgage 
subject  to  such  a  lien  has  been  foreclosed,  and  a  surplus  remains 
after  paying  the  mortgage  debt,  such  surplus  is  the  primary 
fund  for  the  payment  of  debts,  and  must  be  resorted  to  before 
any  attack  can  be  made  on  the  lands  in  the  hands  of  the  pur- 
chaser, even  though  the  administrator  was  not  a  party  to  the 
foreclosure.3 

t 

1  See  2  K.  S.  100,  §  1 ;  Laws  of  1837,  c.  460,  §§  40  et  seq. ;  Laws  of  1843,  c. 
172 ;  Laws  of  1847,  c.  298 ;  Laws  of  1850,  c.  82  ;  Laws  of  1850,  c.  150  ;  Laws  of 
1850,  c.  162;  Laws  of  1863,  c.  362,  §  6;  Laws  of  1863,  c.  400;  Laws  of  1864, 
c.  71,  §  9;  Laws  of  1869,  c.  260;  Laws  of  1869,  c.  845  ;  Laws  of  1872,  c.  92. 

Said  statutes  may  be  found  in  Edmonds'  edition  of  the  statutes,  as  follows : 
Vol.  II,  p.  102;  Vol.  IV,  pp.  494,  499,  506,  508 ;  Vol.  VI,  pp.  126,142,234;  Vol. 
VII,  pp.  433,  485;  Vol.  IX,  p.  327. 

'  Hyde  v.  Tanner,  1  Barb.  75. 

3  Brevoort  v.  McJimsey,  1  Edw.  561. 
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EXTENT  OF  THE  LIEN,   AND  REMEDIES  .ON  ACCOUNT  OF  WASTE. 


Lien  of  a  Mortgage  on  a  Bight  of  Action  for  Damages  to 

the  Estate. 

A  moktgage  carries  with  it  the  prior  right  to  damages 
awarded  for  an  injury  done  to. the  freehold,  whereby  the  security 
has  been  impaired,  especially  where  the  debtor  is  insolvent. 
"When  damages  are  awarded  for  a  public  improvement,  they 
arise  from  or  grow  out  of  the  land,  by  reason  of  the  injury  which 
has  diminished  its  value.  In  equity  they  are  the  land  itself,  for 
the  award  takes  the  place  of  the  reduced  value  of  the  land.1 
The  title  to  the  land,  to  the  extent  of  his  lien,  is  in  the  mort- 
gagee,2 and  he  has  an  equitable  lien  on  the  award  if  what  re- 
mains of  the  property  is  insufficient  to  pay  his  debt.3 

If  -an  award  be  made  to  the  mortgagee  for  lands  taken  for  a 
public  improvement,  the  lien  of  the  mortgage  is  thereby  trans- 
ferred to  the  award  ;  it  cannot  be  foreclosed  as  against  the  lands 
thus  taken,  and  the  proper  remedy  is  by  a  regular  proceeding  to 
obtain  the  award.4  But  if  no  award  is  made  to  or  received  by 
the  mortgagee,  he  cannot  bring  an  action  against  the  public  to 
obtain  the  award,  and,  his  lien  not  being  destroyed  or  taken 
away,  his  only  remedy  is  by  foreclosure.5 

1  Bant  of  Auburn  v.  Roberts,  44  N.  Y.  192 ;  affi'g  s.  c.  45  Barb.  407. 

2  Stow  v.  Tiflffc,  15  Johns.  458. 

3  Bank  of  Auburn  v.  Roberts,  44  N.  T.  192  ;  affi'g  s.  o.  45  Barb.  407 ;  Astor  v. 
Hoyt,  5  Wend.  603. 

4  Fhephard  v.  The  Mayor,  <fec.,  of  New  Tork,  13  How.  286. 
6  Sherwood  v.  The  Mayor,  <feo.,  of  New  York,  11  Abb.  347.  • 
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Mortgages  on  Leasehold  Estates. 

When  a  leasehold  interest  is  mortgaged,  the  mortgagee  ac- 
quires a  lien  upon  the  entire  rights  of  the  mortgagor  under  the 
lease,  including  the  covenants  of  renewal.  If  the  mortgagor 
obtains  a  renewal  of  the  lease,  either  because  of  the  covenants 
contained  in  it,  or  from  his  being  in  possession  as  tenant,  or 
from  his  having  such  particular  interest,  such  renewal  inures  to 
the  benefit  of  the  mortgagee,  and  his  lien  attaches  to  it.1  This 
is  particularly  so  in  the  case  of  church  leases,  leases  from  trustees 
of  charities,  or  from  other  persons  where  there  is  but  a  slight 
probability  of  the  renewal  being  refused,  if  the  tenant  consents 
to  pay  the  increased  rent  which  the  landlord  may  think  proper 
to  require.3  Upon  a  similar  equitable  principle,  it  is  also  the 
rule  that  where  a  mortgagee,  by  reason  of  being  in  possession, 
obtains  a  renewal  of  a  lease  in  his  own  name,  it  is  treated  as  a 
continuance  of  the  old  lease,  and  he  must  hold  it  for  the  mort- 
gagor, and  subject  to  his  right  to  redeem.3 

The  mortgagor  cannot  confess  away  or  release  the  rights  of 
the  mortgagee  in  the  premises ;  and  if  the  lease  contains  a  clause 
for  forfeiture  in  case  of  waste,  the  mortgagee's  rights  cannot  be 
divested  without  his  consent  or  judicial  decree.4 

The  mortgagee  of  a  term,  who  has  never  taken  possession,  is 
not  an  assignee  of  the  whole  term  or  liable  for  the  rent,  the 
mortgage  being  but  a  security,  and  the  legal  title  remaining  in 
the  mortgagor.5  A  naked  right  and  a  beneficial  enjoyment  are 
distinguishable,6  and  it  is  only  where  a  mortgagee  takes  posses- 
sion that  he  has  the  estate  cum  onere,  and  becomes  liable  as 
assignee  upon  the  covenants  contained  in  the  lease.7  But  a 
mortgagee  who  forecloses  and  purchases  the  property,  and  goes 

1  Slee  t.  Manhattan  Co.  1  Paige,  48 ;  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30. 

3  Phyfe  v.  Wardell,  5  Paige,  268,  and  cases  cited ;  Gibbes  v.  Jenkins,  3  Sandf. 
Ch.  130,  and  cases  cited. 

3  Holridge  v.  Gillespie,  2  Johns.  Ch.  30. 

'-  Allen  v.  Brown,  60  Barb.  39. 

6  Astor  v.  Miller,  2  Paige,  68 ;  Walton  v.  Cronly,  14  Wend.  63 ;  Astor  v. 
Hoyt,  5  Id.  603 ;  Evertson  v.  Sawyer,  2  Id.  507. 

6  Deinainyille  t.  Mann,  32  W.  Y.  207. 

'  Tallman  v.  Bressler,  65  Barb.  369  ;  Astor  v.  Miller,  2  Paige,  68  ;  Eaton  v. 
Jaques,  Doug.  454. 
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into  possession,  is  liable  for  rent,  and  may  be  dispossessed  for 
non-payment.1 

It  is  provided  (by  Laws  of  1842,  c.  240,  that,  in  case  the 
mortgagor  of  a  term  be  removed  from  the  premises  by  sum- 
mary proceedings  under  the  statute  for  non-payment  of  rent,  if 
the  unexpired  term  of  the  lease  under  which  the  premises  are 
held,  exceed  five  years  at  the  time  of  issuing  the  warrant  upon 
such  proceedings,  any  mortgagee  of  the  lease,  or  of  any  part 
thereof,  who  shall  not  be  in  possession^  the  demised  premises, 
who  shall,  within  one  year  after  the  execution  of  such  warrant, 
pay  all  rent  in  arrear,  all  costs  and  charges,  and  perform  all  the 
agreements  which  ought  to  have  been  performed  by  the  first 
lessee,  shall  not  be  affected  by  such  recovery. 

Lien  upon  Fixtures. 

In  determining  whether  chattels  affixed  to  land  or  to  erec- 
tions upon  land,  will  pass  under  a  mortgage  of  the  realty,  the 
same  rules  will  apply  which  control  when  similar  questions  arise 
between  grantor  and  grantee,  and  whatever  will  pass  by  a  con- 
veyance will  also  be  bound  by  a  mortgage.3  As  in  the  case  of 
a  grant,  the  greatest  rigor  is  exercised  in  favor  of  considering 
the  property  as  realty,  and  as  against  treating  it  as  personalty, 
and  the  less  stringent  rules  which  prevail  as  between  landlord 
and  tenant  do  not  apply.3 

It  is  immaterial  as  to  whether  the  chattels  are  affixed  to  the 
land  before  or  after  the  execution  of  the  mortgage,  and,  as  a 
general  rule,  they  become  bound  by  the  mortgage  whenever 
they  become  a  part  of  the  realty.4  This  rule  is  subject  to  some 
exceptions,  and  a  mortgage  on  real  estate  will  not  bind  chattels 

1  People  ex  rel.  Grissler  v.  Stuyvesant,  3  N.  Y.  Sup.  (T.  &  0.)  119;  s.  o.  1 
Hun,  102 ;  s.  o.  affi'd  58  N.  Y.  323. 

'  Voorhees  v.  McGinnis,  48  N.  Y.  278  ;  Snedeker  v.  Warring,  12  N.  Y.  (2  Kern.) 
170;  Bishop  v.  Bishop,  11  N.  Y.  (1  Kern.)  123;  Miller  v.  Plumb,  6  Cow.  666; 
Robinson  v.  Preswick,  3  Edw.  246  ;  Main  v.  Schwarzwaelder,  4  E.  D.  Smith,  213 ; 
Babcock  v.  Utter,  32  How.  439  ;  Union  Bank  v.  Emerson,  15  Mass.  159. 

8  Snedeker  v.  Waring,  12  N.  Y.  (2  Kern.)  110;  2  Kent's  Com.  343,  et  seq. 

1  Gardner  v.  Finely,  19  Barb.  31*7  ;  Snedeker  v.  Warring,  12  N.  Y.  (2  Kern.) 
170;  Rice  v.  Dewey,  54  Barb.  455  ;  Corliss  v.  Van  Sagin,  29'Me.  115;  Winslow 
v.  Merchants'  Ins.  Co.  4  Mete.  306. 
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which  do  not  belong  to  the  mortgagor  or  which  have  previously 
been  mortgaged  as  chattels ; l  neither  will  it  bind  personal  prop- 
erty which  has  been  annexed  subsequent  to  the  mortgage,  if 
equities  in  favor  of  third  persons  require  that  it  shall  continue 
to  be  personal.2 

If,  after  the  chattels  are  affixed  ,to  the  land,  a  mortgage  of 
the  real  estate  is  executed,  and  subsequently  the  chattels  are 
mortgaged  as  personal  property,  the  question  as  between  the 
mortgagee  of  the  land  »and  the  mortgagee  of  the  chattels  will 
be  as  to  whether,  when  the  chattel  mortgage  was  executed,  the 
property  covered  by  it  was  real  or  personal  estate.3  But  if  the 
chattel  mortgage  were  executed  before  the  mortgage  on  the 
land,  the  mortgagee  of  the  land  having  notice  of  the  prior 
encumbrance,  the  act  of  the  parties  in  treating  the  property  as 
personal  would,  as  between  them,  make  it  so.4  So  a  mortgage 
of  growing  trees  would  create  a  valid  lien  upon  them,  and  upon 
forfeiture  of  the  condition  of  the  mortgage,  they  would,  in 
law,  be  severed  from  the  land.5  So,  too,  where  a  mortgage  of 
real  estate  was  executed  subsequently  to  the  making  of  an 
agreement  by  which  a  third  person  became  a  partner  with  the 
mortgagor  in  business  of  nurserymen,  it  was  held  that  such 
third  person  might  enforce  the  partnership  right  to  nurse  the 
trees  and  shrubs  planted  until  fit  for  market,  as  against  a  pur- 
chaser with  notice  under  the  foreclosure  of  the  mortgage.6 

If  chattels  affixed  to  land  once  become  bound  by  a  mortgage 
of  the  real  estate,  they  cannot  be  removed  except  by  consent  of 
the  mortgagee,  who  may  restrain  their  removal  or  destruction  by 
injunction,  even  as  against  the  owner  of  the  equity  of  redemp- 
tion, if  such  removal  will  render  his  security  inadequate  or  pre- 
carious.7 The  mortgagee  may  also  maintain  an  action  against  a 
wrong-doer  who  removes  such  fixtures,  and  that  either  before  or 
after  foreclosure,  and  whether  he  is  in  possession  or  not.8 

1  Sheldon  v.  Edwards,  35  N.  T.  279 ;  Ford  v.  Cobb,  20  N.  T.  344. 

a  Tifft  v.  Horton,  53  N.  T.  Z11.         8  Vanderpoel  v.  Van  Allen,  10  Barb.  18?. 

*  Griffin  v.  Allen,  not  reported,  but  cited  in  Clinton's  Digest ;  Voorhees  v. 
McGinnis,  46  Barb.  242. 

s  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  542. 

0  King  v.  Wilcomb,  1  Barb.  263.  '  Robinson  v.  Preswick,  3  Edw.  246. 

6  Laflin  v.  Griffiths,  35  Barb.  58 ;  Van  Pelt  v.  McGraw,  4  N.  Y.  (4  Comst.) 
110. 


48  THE  LAW  OF  MORTGAGES. 

There  are  several  tests  in  the  form  of  general  principles 
that  will  aid  in  the  determination  of  questions  as  to  what  are 
fixtures : 

1.  The  rule  is  quite  uniform  that  to  give  to  articles,  personal 
in  their  nature,  the  character  of  real  estate,  the  annexation  must 
be  of  a  permanent  character.  There  are  exceptions  to  this  rule 
in  those  articles  which  are  not  themselves  annexed,  but  are 
deemed  to  be  of  the  freehold  from  their  use  and  character,  such 
as  millstones,  fences,  statuary,  and  the  like. 

2.  A  second  test,  but  not  so  certain  in  its  character,  is  that 
of  adaptability  to  the  use  of  the  freehold. 

3.  A  third  test  is  that  of  the  intention  of  the  parties  at  the 
time  of  making  the  annexation.1 

These  are  tes.ts,  and  valuable  ones,  but  they  cannot  always 
be  relied  upon,  and  it  would  be  difficult  to  frame  any  statement 
of  principle,  however  elaborate,  which  would  reconcile  all  of 
the  cases.  Each  case  stands  upon  its  own  special  facts,  and  the 
indefiniteness  of  the  law  allows  an  ingenious  judge  to  find 
reasons  for  administering  in  almost  any  case  what  the  circum- 
stances which  surround  it  lead  him  to  believe  to  be  substantial 
justice. 

The  permanent  character  of  the  annexation  will  always  be 
an  important  element  in  determining  whether  the  chattel  be- 
comes a  part  of  the  realty  or  not,  and  it  will  not  be  presumed 
to  be  the  intention  of  a  party  to  remove  an  article  from  a  build- 
ing when  such  removal  could  not  be  effected  without  injury  to 
it.  But  this  in  itself  will  not  be  conclusive.  In  Gre&son  v.  Stout 
(lY  Johns.  116),  spinning  and  carding  machines  in  a  mill,  fast- 
ened to  the  floor  by  cleats,  nails  and  stout  wooden  pins  were 
held  to  be  personal  property.  So  in  Vanderpoel  v.  Van  Allen 
(10  Barb.  157),  machinery  in  a  cotton  mill  was  secured  to  the 
building  by  cleats  tacked  to  the  floor  to  keep  them  level,  and 
they  were  held  to  be  fixtures.  So  in' Murdoch  v.  Gifford  (18 
N.  Y.  28),  looms  in  a  woolen  factory  fastened  to  the  floor  by 
screws  to  keep  them  steady  were  adjudged  to  retain  their  char- 
acter of  personalty.     In  all  these  cases  the  intention  of  the  an- 


'  Per  Hunt,  C,  in  Voorhees  v.  McGinnia,  54  N.  T.  278,  282,  and  cases  cited; 
Potter  t.  Cromwell,  40  N.  Y.  287,  and  cases  cited. 
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nexation  was  held  to  be  more  important  than  the  character 
of  it. 

As  a  further  illustration  of  the  same  principle,  it  may  be 
mentioned  that  the  keys  of  a  house,  which  are  not  annexed  to  it 
at  all,  or  the  doors  and  blinds,  which  are  affixed  to  it  in  such  a 
way  as  to  be  capable  of  easy  removal,  are,  beyond  question, 
parts  of  the  realty,  the  purposes  of  their  use  and  the  evident 
intention  of  the  person  who  affixed  them  being  controlling  con- 
siderations. So  a  sun-dial  and  a  monument,  which  were  not 
affixed  to  land  except  as  they  were  held  in  their  places  by  their 
own  weight  and  the  weight  of  the  pedestals  on  which  they 
stood,  were  held  to  pass  under  a  mortgage  of  the  real  estate.1 

The  question  of  intention  enters.into  and  makes  an  element 
in  each  case,  and  the  circumstances  are  to  be  taken  into  account 
to  show  whether  the  erections  were  made  for  the  permanent  im- 
provement of  the  freehold  or  the  temporary  purposes  of  trade. 
If,  for  example,  machinery  were  put  into  a  building  for  use 
with  a  water-power  existing  upon  the  land,3  or  if  it  were  at- 
tached at  the  time  of  the  erection  of  the  building,3  it  would 
form  a  part  of  the  realty,  and  would  pass  with  a  mortgage  of 
the  land ;  but  if  the  same  machinery  were  put  into  a  barn,  there 
to  be  moved  by  a  horse  traversing  in  a  circle  around  a  beam, 
the  presumption  would  be  that  the  intention  was  to  remove  it, 
and  that  it  retained  its  character  of  personalty.4 

As  between  lessor  and  lessee,  the  rule  as  to  what  are  fixture^ 
is  more  favorable  to  the  tenant  than  is  the  rule  between  grantor 
and  grantee  or  mortgagor  and  mortgagee.  But  when  the  lessee 
makes  a  mortgage  of  his  leasehold  interest,  his  rights  as  be- 
tween him  and  his  mortgagee  must  be  tested  by  the  princi- 
ples which  obtain  between  mortgagors  and  mortgagees  of  real 
estate.6 


2  Snedeker  v.  Warring,  12  N.  Y.  (2  Kern.)  170. 
*  *  Breese  v.  Bange,  2  E.  D.  Smith,  474. 

3  Laflin  v.  Griffiths,  35  Barb.  68. 

4  Farrar  v.  Chauffetete,  5  Den.  527,  531. 
'  Day  v.  Perkins,  2  Sandf.  Ch.  359. 

4 
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Does  the  Rolling  Stock  of  a  Railroad  pass  under  a  Mortgage 
of  the  Roadway  ? 

The  question  as  to  whether  the  rolling  stock  of  a  railroad, 
that  is  to  say,  the  cars  and  locomotives  used  with  the  road,  are 
fixtures,  so  as  to  pass  under  a  mortgage  of  the  track  or  roadway, 
has  been  much  discussed,  and  though  there  have  been  conflicting 
decisions  in  this  State,  the  Commission  of  Appeals  has  put  an 
end  to  the  controversy  by  deciding  in  Hoyle  v.  Plattsburgh  da 
Montreal  R.  R.  Co.  (54  ]ST.  Y.  314),  that  the  cars  used  on  a 
railroad  are  personal  property.  The  rolling  stock  of  a  railroad 
is  originally  personal  in  its  character ;  it  is  subservient  to  a  mere 
personal  trade,  the  transportation  of  freight  and  passengers,  and 
the  track  exists  for  the  use  of  the  cars  rather  than  the  cars  for  the 
use  of  the  track.  There  is  no  annexation,  no  immobility  from 
weight,  there  is  no  localization  in  use.  The  only  element  on 
which  an  argument  can  be  based  to  support  the  character  of 
realty  is  adaptation  to  use  with  and  upon  the  track.  ,Even  in 
respect  to  this  were  the  same  contrivances  adopted  by  a  tenant 
for  use  in  his  trade  upon  leased  lands,  his  right  to  remove  both 
cars  and  track  would  be  beyond  question.1 

It  being  established  that  rolling  stock  is  personal  property, 
it  would  seem  to  follow  that,  even  if  rolling  stock  be  described 
in  a  mortgage,  the  mortgage  would  not  cover  such  cars  as  might 
subsequently  be  acquired  by  the  road,  though  as  to  this  point  a 
contrary  view  has  been  taken  in  a  number  of  cases  outside  of 
this  State.2 


1  Per  Johnson,  C,  in  Hoyle  y.  Plattsburgh  &  Montreal  R.  R.  Co.  54  If.  Y. 
814 ;  affi'g  s.  o.  51  Barb.  45  ;  s.  ij.  sub  nom.  Bement  v.  Plattsburgh  &  Montreal  R. 
R.  Co.  47  Id.  104;  Stevens  v.  The  Buffalo  &  N.  Y.  R.  R.  Co.  31  Id.  590;  Beards- 
ley  v.  The  Ontario  Bank,  31  Id.  619 ;  Minnesota  Co.  v.  St.  Paul  Co.  2  Wall.  U.  S. 
609,  and  note;  Pierce  v.  Emery,  32  N.  H.  484.  Contra,  that  the  rolling  stock 
passes  with  the  mortgage  of  the  real  estate,  The  Farmers'  Loan  &  Trust  Co.  v. 
Hendrickson,  25  Barb.  484. 

a  Coe,  trustee,  y.  Pennock,  6  Am.  Law  Reg.  27 ;  s.  o.  23  How.  IT.  S.  117 ; 
Phillips  t.  Winston,  1  B.  Mon.  431 ;  Pierce  y.  Emery,  32  N.  H.  484. 
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Lien  lipoii  Emblements. 

A  mortgage  is  a  lien  upon  growing  crops  and  emblements, 
even  though  they  be  sown  after  its"  execution,  and  they  will 
pass  to  a  purchaser  upon  foreclosure  as  against  either  the  mort- 
gagor or  his  vendee  or  lessee.1  This  appears  to  be  in  accordance 
with  the  principle  that  where  the  determination  of  an  estate 
depends  upon  the  voluntary  act  of  the  owner  thereof,  or  where 
the  estate  is  defeasible  by  a  right  paramount,  or  by  a  forfeiture 
or  breach  of  condition  depending  on  his  own  act  or  omission,  he 
who  has  the  paramount  right,  or  who  enters  for  the  forfeiture 
or  breach  of  condition,  is  entitled  to  the  emblements.2  By  the 
common  law,  the  payment  of  the  mortgage  money  at  the  time 
fixed  upon  by  the  parties  was  in  the  nature  of  a  forfeiture  of  the 
estate  by  the  mortgagor,  and  authorized  the  mortgagee  to  enter 
immediately  and  take  the  emblements  ;  but  in  equity  he  held 
them,  as  he  did  the  land,  only  as  security  for  the  mortgage  debt, 
and  upon  redemption  he  was  bound  to  account  for  such  emble- 
ments. Having  the  legal  right,  however,  and  the  land  and  its 
products  being  a  security  to  the  mortgagee  for  his  debt,  a  court 
of  equity  will  not  deprive  him  of  his  legal  right  to  the  emble- 
ments until  the  mortgage  money  and  interest  are  fully  paid.3 

If  the  mortgagee  is  restrained  from  foreclosing  by  injunc- 
tion, at  the  instance  of  the  owner  of  the  equity  of  redemption, 
and  the  growing  crops  are,  in  the  mean  time  removed,  he  is 
entitled  to  their  value  as  an  element  of  damage  if  there  be  a 
deficiency  ; 4  and  while  the  mortgagor  may,  if  he  acts  in  good 
faith,  cut  timber  upon  the  mortgaged  premises,  whenever  he 
can  do  so  without  committing  waste,  and  appropriate  the  timber 
thus  cut  to  his  own  use,  even  though  he  be  insolvent,  he  may 
be  restrained  by  injunction  from  doing  so  if  it  can  be  shown 
that  the  timber  is  being  cut  in  a  fraudulent  and  unconscientious 
attempt  to  strip  the  mortgaged  premises  of  the  timber  thereon, 


1  Lane  v.  King,  8  Wend.  584  ;  Shepard  v.  Philbrick,  2  Den.  174 ;  Aldrich  v. 
Reynolds,  1  Barb.  Ch.  613  ;  GUlett  v.  Balcom,  6  Barb.  370;  Sherman  v.  Willett, 
42  N.  Y.  146. 

'  Coke,  Litt.  55.  '  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613. 

*  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613. 
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with  the  intention  of  defrauding  the  mortgagee  out  of  his 
security.1 

Although  growing  crops  will  ordinarily  pass  to  a  purchaser 
at  a  foreclosure  sale,  they  will  not  so  pass  if  they  are  expressly 
excepted,  on  the  principle  that  the  mortgaged  premises  may  be 
sold  in  separate  parcels,  and  a  purchaser  can  only  claim  what  has 
been  offered  and  bid  upon.2 

"While  timber,  after  it  is  cut,  becomes  personal  property,  a 
mortgage  on  real  estate  for  part  of  the  purchase  money,  which 
expressly  provided  that  the  mortgagee  should  have  a  lien  upon 
timber  cut  on  the  premises,  has  been  held  valid  as  against  a 
judgment  creditor  of  the  mortgagee  who  claimed  under  a  debt 
antecedent  to  the  mortgage.8 

Emblements  may  partake  of  the  character  both  of  real  and 
personal  property ;  as  where  the  owner  of  land  and  another  enter 
into  the  business  of  farming  or  of  rearing  young  trees.  In  such 
a  case  the  plants,  while  affixed  to  the  soil,  are  personal  property 
as  between  the  copartners,  but  a  part  of  the  realty  as  between 
the  owner  and  his  subsequent  mortgagee  and  it  has  been  held, 
contrary  it  is  thought  to  the  general  principle,  that  a  mortgagee 
with  notice,  or  a  purchaser  under  the  mortgage  without  notice, 
takes  a  lien  upon  or  acquires  an  interest  in  the  trees,  subject  to 
a  settlement  of  the  partnership  affairs.4 

"Where  a  tenant  has  a  right  to  crops  he  may  mortgage  them 
as  personal  property.5 

Injunction  to  Restrain  Waste. 

The  owner  of  the  equity  of  redemption  is  entitled  to  the 
possession  and  enjoyment  of  the  mortgaged  property,  even  after 
the  condition  is  said  to  be  forfeited  at  law,  but  good  faith  will 
require  of  him  not  to  use  the  estate  in  such  a  way  as  to  injure 
the  security  of  the  mortgagee.  Where  the  security  is  ample 
he  will  ordinarily  be  allowed  to  enjoy  the  property  in  his  own 

1  Ensign  v/Colburn,  11  Paige,  503.  '  Sherman  v.  Willett,  42  N.  T.  146. 

s  Wood  v.  Lester,  29  Barb.  146. 

1  King  v.  Wilcomb,  1  Barb.  263.  But  see  this  case  criticised  in  Oraboney  v. 
Jones,  19  N.  Y.  (5  Smith),  240. 

5  Smith  t.  Jencbs,  1  Den.  580;  s.  c.  1  N.  Y.  (1  Comst.)  90. 
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way,1  but  if  it  be  scanty  or  doubtful,  an  injunction  may  be  ob- 
tained by  the  mortgagee  to  restrain  him  from  committing  waste.2 
And  even  where  the  right  to  cut  timber  is  specially  reserved  to 
the  mortgagor  by  the  terms  of  the  mortgage,  he  will  be  re- 
strained if  his  conduct  shows  that  he  is  exercising  such  right  in 
bad  faith.3 

On  the  same  principle,  where  a  mortgagee  is  in  possession, 
he  may  be  stayed  by  injunction  from  committing  any  act  which 
would  injure  the  estate  of  the  mortgagor.4  So,  too,  where  a 
mortgage  is  a  lien  on  two  parcels  of  land,  or  where  a  person 
not  in  possession  is  a  surety  for  the  mortgage  debt,  an  injunc- 
tion may  be  procured  by  any  person  interested  in  the  preserva- 
tion of  the  security  afforded  by  the  estate  primarily  liable  for 
the  debt,  which  will  restrain  the  person  in  possession  of  that 
estate  from  diminishing  its  value.5  This  latter  proposition  may, 
perhaps,  be  received  with  some  caution,  for  Chancellor  Kent, 
in  Brumley  v.  Fanning  (1  Johns.  Ch.  501),  stated  it  to  be  the 
rule  that  a  mortgagor  who  has  sold  ■  his  equity  of  redemption 
without  taking  any  indemnity  against  his  bond,  cannot  have  an 
injunction  against  his  vendee  to  stay  waste  on  the  ground  that 
he  will  be  answerable  for  what  the  land  may  fail  to  satisfy  of 
the  mortgage  debt. 

The  remedy  by  injunction  is  only  intended  to  restrain  the 
committing  of  future  waste.  If  property  has  wrongfully  been 
detached  from  the  freehold,  and  has  thereby  been  converted 
from  real  to  personal  property,  it  will  be  relieved  from  the  lien 
of  the  mortgage,6  and,  whatever  may  be  the  remedy  of  the 
mortgagee  for  the  wrongful  severance,  a  court  of  equity  will 
not  enjoin  against  its  removal  at  the  instance  of  the  mortgagee. 
The  mortgagee  had  no  right  to  its  custody  even  while  it  was 
annexed  to  the  land,  and  no  good  reason  could  be  given  for 
keeping  it  on  the  real  estate  after  it  had  been  separated  from 

1  Story's  Eq.  Jur.  §  915 ;  King  t.  Smith,  2  Hare,  239. 

s  Brady  v.  Waldron,  2  Johns.  Ch.  148 ;  Selden  v.  Mann,  2  N.  T.  Leg.  Obs. 
328;  Ensign  T.  Colburn,  11  Paige,  503  ;  Kobinson  v.  Renwick,  3  Edw.  245  ; 
Brown  v.  Keeney  Settlement  Cheese  Association,  59  N.  T.  242. 

3  Ensign  v.  Colburn,  11  Paige,  503. 

*  Brady  vvWaldron,  2  Johns.  Ch.  148. 

1  Johnson  v.  White,  11  Barb.  194.  "  Wilson  v.  Maltby,  59  N.  Y.  126. 
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it,  except  that  such  a  course  might  perhaps  be  a  convenience 
to  the  mortgagee  when  he  came  to  enforce  his  judgment  for 
deficiency.1 

Neither  will  the  mortgagor  be  compelled  to  rebuild  or 
repair  buildings  on  the  mortgaged  premises  which,  without  his 
fault,  as  by  the  action  of  fire  or  of  storms,  have  been  destroyed 
or  become  ruinous.  It  is  the  duty  of  the  mortgagee,  if  he 
wishes  to  provide  against  such  contingencies,  to  do  so  in  his 
contract  or  by  insurance.2 

The  jurisdiction  of  courts  of  equity  to  interfere  by  way  of 
injunction,  in  cases  of  waste,  may  be  referred  to  the  broadest 
principles  of  social  justice.  It  is  exerted  where  the  remedy  at 
law  is  imperfect,  or  is  wholly  denied ;  where  the  nature  of  the 
injury  is  such  that  a  preventive  remedy  is  indispensable,  and  it 
should  be  permanent ;  where  matters  of  discovery  and  account 
are  incidental  to  the  proper  relief;  and  where  equitable  rights 
and  equitable  injuries  call  for  redress,  to  prevent  a  malicious, 
wanton  and  capricious  abuse  of  their  legal  rights  and  authorities, 
by  persons  having  but  temporary  and  limited  interests  in  the 
subject-matter.3 

Remedy  of  Mortgagee  against  Persons  who  have  Committed 

Waste. 

Where  waste  is  committed  by  the  mortgagor,  or  by  his 
grantee  or  by  any  other  person  on  the  mortgaged  premises,  by 
removal  of  fixtures  upon  which  the  mortgage  has  attached  as  a 
lien,  or  otherwise,  and  the  value  of  the  security  is  reduced  so 
that  the  mortgagee  will  not  be  able  to  obtain  complete  satisfac- 
tion for  his  debt;  and  the  person  committing  such  waste  having 
knowledge  of  the  existence  of  the  mortgage  and  that  the  value 
1  of  the  security  will  be  injured  by  his  wrongful  acts,  and  the 
waste  being  committed  either  for  a  fraudulent  purpose  to  cheat 
the  mortgagee  or  for  the  purpose  of  making  a  gain  at  the  ex- 
pense and  to  the  injury  of  the  mortgagee ;  in  such  case  the  mort- 

1  Johnson  V.  White,  11  Barb.  194;    Spear  r.  Cutter,  5  Id.  486;    Watson  v. 
Hunter,  5  Johns.  Ch.  169 ;  Selden  r.  Mann,  2  ST.  Y.  Leg.  Obs.  328. 
'  Campbell  v.  Maeomb,  4  Johns.  Ch.  534. 
'  Story's  Eq.  Jur.  §  919. 
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gagee  may  have  an  action  for  damages  against  the  person  com- 
mitting such  waste,  in  the  nature  of  an  action  on  the  case  at 
common  law.1 

Such  an  action  is  not  based  upon  the  assumption  that  the 
plaintiff's  land  has  been  injured,  but  that  his  mortgage  as  a 
security  has  been  impaired.  His  damages,  therefore,  would  be 
limited  to  the  amount  of  injury  to  the  mortgage,  however  great 
the  injury  to  the  land  might  be,  and  it  could  therefore  be  of 
no  consequence  whether  the  injury  occurred  before  or  after 
forfeiture.2 

This  action  is  not  maintainable  upon  the  ground  of  mere 
negligence,  but  it  must  be  shown  that  the  defendant  intended 
to  injure  the  plaintiff's  security.3  It  is  not  necessary  that  the 
primary  object  of  the  defendant  was  to  injure  the  plaintiff ;  if 
he  knew  that  such  would  be  the  consequence  of  his  acts,  and  if 
he  still  did  them  for  his  own  unlawful  gain,  he  will  be  liable.4 

In  analogy  to  the  right  of  action  which  the  mortgagee  has 
against  a  person  who  willfully  injures  the  security,  he  might 
probably  also  have  a  right  of  action  against  a  sheriff  who  should 
intentionally  omit  to  satisfy  a  judgment  out  of  the  chattels  of 
the  mortgagor,  in  consequence  of  which  the  judgment  became 
a  charge  upon  the  real  estate  prior  to  the  mortgage ;  but  no 
action  of  this  kind  would  lie  against  a  sheriff  for  mere  negli- 
gence, unless  the  act  were  done  fraudulently  and  with  intent  to 
diminish  the  security  of  the  mortgage  creditor.5 

The  remedy  of  the  mortgagee  against  parties  who  have 
injured  the  security  is  confined  to  the  amount  of  damage  which 
the  mortgage  has  suffered,  however  great  the  damage  to  the 

'Yates  v.  Joyce,  11  Johns.  136;  Lane  T.  Hitchcock,  14  Id.  213;  Gardner  v. 
Heartt,  3  Den.  28? ;  Southworth  v.  Van  Pelt,  3  Barb.  347 ;  Laflin  v.  Griffiths, 
35  Id.  58 ;  O'Dougherty  v.  Felt,  65  Id.  221 ;  Van  Pelt  v.  McGraw,  4  N.  T.  (4 
Comst.)  110;   Wilson  v.  Maltby,  59  N.  Y.  126. 

"  Van  Pelt  v.  McGraw,  4  S.  Y.  (4  Comst.)  110,  112.  See  Peterson  v.  Clark, 
15  Johns.  205,  where  it  was  held  that  a  mortgagee  could  not  maintain  trover  for 
trees  cut  by  the  mortgagor  before  forfeiture. 

3  Gardner  T.  Heartt,  3  Den.  232;  Bank  of  Rome  v.  Mott,  17  Wend.  554. 

4  Van  Pelt  v.  McGraw,  4  N.  Y.  (4  Comst.)  110;  Wilson  v.  Maltby,  59  N.  Y. 
126. 

6  Bank  of  Rome  v.  Mott,  17  Wend.  554. 
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land  may  be,  and  he  cannot  succeed  without  alleging  and  prov- 
ing that  the  remainder  of  the  mortgage  security  and  the  per- 
sonal responsibility  of  the  mortgagor  are  insufficient  to  afford 
him  complete  indemnity. 1 

1  Lane  v.  Hitchcock,  14  Johns.  213 ;  Gardner  v.  Heartt,  3  Den.  232 ;  Levy 
v.  The  Mayor  &c.  of  New  York,  3  Robt.  194;  South  worth  v.  Tan  Pelt,  3  Barb. 
347. 


CHAPTEE  VI. 

MORTGAGES  FOR  FUTURE  ADVANCES. 


Form  in  which   Mortgages  for   Future  Advances   may  be 

Made. 

Mortgages  may  be  given  to  secure  any  valid  debts  or  obli- 
gations, and  tbey  may  as  well  be  given  to  secure  future  ad- 
vances or  contingent  debts  as  those  which  already  exist  and  are 
certain  and'due.1 

In  order  that  a  mortgage  for  future  advances  or  liabilities 
may  be  valid,  it  is  not  absolutely  necessary  that  the  purpose  and 
object  of  the  security  should  be  set  out  in  the  mortgage  itself, 
or  in  the  defeasance,  although  such  a  course  is  the  more  direct 
and  open  one,  and  is  calculated  to  prevent  the  raising  of  ques- 
tions by  junior  purchasers  or  incumbrancers.  It  is  a  general 
rule  that  parol  evidence  cannot  be  given  to  contradict  or  deny 
written  evidence,  ■  but  to  this  rule  there  are  some  exceptions. 
Parol  evidence  may  be  given  to  contradict  or  explain  a  mere  re- 
ceipt, and  this  rule  was  long  since  applied  to  the  acknowledg- 
ment of  the  receipt  of  the  consideration  expressed  in  a  deed.3 
In  McCrea  v.  Purmort  (16  Wend.  460),  the  English  and 
American  cases  were  largely  considered,  and  it  was  held  that  it 
might  be  shown  that  the  consideration  was  iron,  of  a  specified 
quantity,  valued  at  a  stipulated  price,  instead  of  money  paid,  as 

1  Judge  Story,  in  Conrad  v.  The  Atlantic  Ins.  Co.  1  Pet.  S86,  447 ;  Leeds  v. 
Cameron,  3  Sumn.  448;  United  States  v.  Hooe,  3  Cranch,  73;  Hubbard  v.  Sav- 
age, 8  Conn.  215 ;  Walker  v.  Snediker;  Hoff.  <3h.  145 ;  Commercial  Bank  v. 
Cunningham,  24  Pick.  270 ;  Lyle  v.  Ducomb,  5  Binn.  585 ;  Monell  v.  Smith,  6 
Cow.  441 ;  Lansing  v.  Woodworth,  1  Sandf.  Ch.  43 ;  Barry  y.  Merchants'  Ex- 
change Co.  1  Sandf.  Ch.  280,  314;  Brinckerhoff  v.  Marvin,  5  Johns.  Ch.  320; 
Bank  of  Utiba  v.  Finch,  3  Barb.  Ch.  297;  Livingston  v.  Mclnlay,  16  Johns'.  165  ; 
Truscott  v.  King,  6  N.  Y.  (2  Seld.)  160 ;  Robinson  v.  Williams,  22  IS".  Y.  383. 

*  Shephard  v.  Little,  14  Johns.  210;  Bowen  v.  Bell,  20  Id.  338. 
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expressed  in  the  deed.  And  it  was  said  in  the  opinion  that  the 
cases  decided  surrendered  the  consideration  clause  to  the  ut- 
most latitude  of  inquiry,  whenever  this  should  become  material 
to  a  personal  action  between  the  parties. 

It  has  been  adjudged,  in  several  cases,  that  parol  evidence  is 
admissible  to  show  the  purpose  and  intent  for  which  a  mortgage 
was  executed,  though  upon  its  face  it  should  appear  to  be  for  the 
payment  of  a  specified  sum  of  money.  It  may  be  shown  that  its 
purpose  was  security  for  future  advances  or  responsibilities,  or 
for  balances  which  might  be  due  from  time  to  time.1 

As  was  said  by  Marshall,  Ch.  J.,  in  Shirras  v.  Craig  (7 
Cranch,  34),  "it  is  not  to  be  denied  that  a  deed  which  misrepre- 
sents the  transaction  it  recites,  and  the  consideration  on  which 
it  is  executed,  is  liable  to  suspicion,  and  it  must  sustain'  a  rigor- 
ous examination.  It  is  always  advisable  fairly  and  plainly  to 
state  the  truth,  but  if,  upon  investigation,  the  real  transaction 
should  appear  to  be  fair,  though  somewhat  variant  from  that 
which  is  described,  it  would  seem  to  be  unjust  and  unprece- 
dented to  deprive  the  person  claiming  under  the  deed  of  his  real 
equitable  rights,  unless  it  be  in  favor  of  a  person  who  has  been, 
in  fact,  injured  and  deceived  by  the  misrepresentation." 

In  Shirras  v.  Craig  (7  Cranch,  34),  a  mortgage  purported 
to  secure  a  debt  of  £30,000  sterling  to  all  the  mortgagees.  It 
was  shown  by  parol  evidence,  that  the  intent  and  purpose  of  the 
mortgage  was  to  secure  different  sums  due  at  the  time  to  differ- 
ent mortgagees,  and  advances  afterwards  to  be  made  and  liabili- 
ties to  be  incurred  to  an  uncertain  amount. 

In  Bank  of  TJtica  v.  Finch  (3  Barb.  Ch.  293),  a  mortgage 
for  $30,000  was  recorded,  and  it  was  held  that  the  holder  might 
show  that  it  was,  as  a  matter  of  fact,  made  as  security  for  fu- 
ture advances,  and  that  he  might  be  secure  in  his  lien,  to  the 
extent  of  his  advances  within  that  amount,  except  as  such  lien 
might  be  affected  by  the  equities  of  subsequent  grantees  or  in- 
cumbrancers attaching  previous  to  any  advance. 

In  Truscott  v.  King  (6  N.  Y.  [2  Seld.]  147),  a  judgment 
was  confessed  for  $20,000.    It  was  shown  by  parol  evidence 


"Marvin,  J.,  in  McKinster  v.   Babcock,   26  N.  T.   378,  380;  Lawrence  v. 
Tucker,  23  How.  U.  S.  14 ;  Bank  of  Utica  v.  Finch,  3  Barb.  C\  293. 
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that  the  purpose  of  the  judgment  was  a  security  for  future 
advances. 

In  McKinster  v.  Babcock  (26  N.  Y.  378),  a  chattel  mort- 
gage recited  that  the  mortgagor  was  indebted  to  the  mortgagee 
in  the  sum  of  $1,000,  being  for  money  advanced,  and  that  the 
mortgage  was  made  to  secure  said  debt.  It  was  shown  by  parol 
evidence  that  the  real  consideration  of  the  mortgage  was  the 
indorsement  by  the  mortgagee  of  the  mortgagor's  note  for 
$1,000,  and  of  other  notes  which  were  substituted  therefor ; 
and  the  mortgage  was  enforced  for  the  amount  which  the  mort- 
gagee subsequently  paid  on  account  of  such  indorsements. 

If  no  sum  be  mentioned,  but  if  the  purpose  of  the  mort- 
gage is  stated  to  be  to  secure  the  payment  of  all  future  ad- 
vances, or  of  all  liabilities  of  a  certain  kind-  to  be  thereafter 
incurred,  this  will  be  sufficient,  for,  in  a  technical  sense,  that  is 
certain  which  can  be  made  certain,1  and  if  the  instrument  is 
sufficiently  certain  to  be  valid  against  the.  mortgagor,  it  will 
also  be  equally  valid  as  against  all  persons  claiming  under  him.2 

Effect  of  Agreement  for  further  Advances  made  subsequent  to 
.  the  Execution  of  a  'Mortgage. 

When  a  mortgage  is  made  in  the  form  of  an  absolute  deed, 
the  agreement  of  defeasance  being  in  parol,  it  is  competent,  as 
between  the  parties,  that  the  transfer  should  be  allowed  to  stand 
as  security  for  further  debts  or  advances  subsequently  incurred, 
even  though  the  terms  of  redemption  contemplated  when  the 
conveyance  was  first  made  did  not  provide  for  such  subsequent 
demands.  Indeed,  if  nothing  be  said,  the  presumption  would 
be,  in  such  a  case,  that  the  new  credits  or  advances  were  given 
or  made  by  the  creditor  on  the  faith  of  the  security  in  his 
handsi  It  was  a  rule  of  the  civil  law  that  if  a  debtor  pledged 
property  to  secure  a  debt,  and  afterwards  another  debt  was  con- 

1  Robinson  v.  Williams,  22  N.  Y.  380 ;  Miller  v.  Lockwood,  32  N.  V.  299 ; 
Monell  v.  Smith,  5  Cow.  441 ;  Kramer  v.  The  Trustees  of  the  Farmers'  Bank,  IB 
Ohio,  253 ;  Merrills  v.  Swift,  18  Conn.  266 ;  Loews  v.  De  Forest,  20  Conn.  442  ; 
Ketchum  v.  Jauncey,  23  Conn.  127. 

»  Youngs  t.  Wilson,  27  U.  Y.  351. 
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tracted,  the  creditor  might  retain  for  both  debts,  provided  that 
there  was  nothing  to  negative  the  presumption  of  an  implied 
contract  that  the  pledge  should  be  so  applied,1  and  there  is 
strong  reason  to  enforce  the  same  rule  in  cases  where  the  juris- 
diction of  equity  is  invoked  to  enforce  a  redemption-  of  lands 
which  had  in  form  been  absolutely  conveyed.  The  verbal  stip- 
ulation for  redemption  may  be  canceled  or  released  by  parol,2 
and  it  would  seem  that  it  might  also  be  qualified  or  enlarged 
in  the  same  way.3 

'  But  when  the  mortgage  recites  the  debt  which  it  is  made  to 
secure,  there  is  no  implication  of  an  intention  to  secure  any 
further  debt.  In  such  a  case,  an  agreement  made  subsequently 
to  the  execution  of  the  mortgage,  that  it  shall  stand  for  a  new 
debt,  would  not  have  any  binding  force,  even  as  between  the 
parties,  for  the  instrument  speaks  for  itself,  and  the  written 
evidence  of  one  contract  cannot,  upon  any  principle,  be  sus- 
tained as  evidence  of  another.  The  lien,  as  created  by  the 
mortgage  for  the  payment  of  one  debt,  ceases  by  the  satisfac- 
tion of  that  debt,  and  a  new  lien  can  only  be  created  by  a  new 
grant.4 

"While  there  may  be  some  question  as  to  the  effect  of  an 
agreement  made  subsequent  to  the  execution  of  a  mortgage  for 
holding  it  as  security  for  new  advances,  as  between  the  parties 
to  such  an  agreement,  there  can  be  no  question  as  to  its  effect 
as  against  junior  purchasers  or  incumbrancers.  As  to  them,  a 
mortgage  which  has  been  paid  cannot  be  revived  as  a  lien,  and, 
whether  they  have  notice  of  their  rights  or  not,  the  titles  or 
liens  which  have  once  vested  in  them  cannot  be  taken  from 
them  without  their  consent.5 


1  Jarvis  v.  Rogers,  15  Mass.  389;  James  v.  Johnson,  6  Johns.  Ch.  417,  429. 
*  Odell  v.  Montross,  6  Hun,  155. 

3  James  v.  Johnson,  6  Johns.  Ch.  417,  429 ;    Stoddard  v.  Hart,  23  N.  T.  556, 
559. 

4  Stoddard  v.  Hart,  23  TS.  Y.  556. 

6  Walker  v.  Snediker,  Hoff.  Ch.  146 ;  Craig  v.  Tappin,  2  Sandf.  Ch.  18,  83. 
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Priority  of  Mortgages  for  Future  Advances  as  against  Liens 
which  attach  oefore  the  Advances  are  made. 

"Where  a  mortgage  is  executed  to  secure  the  payment  of 
future  advances,  it  being  part  of  the  contract  under  which  the 
mortgage  is  made,  that  the  mortgagee  shall  make  the  advances 
at  certain  definite  periods,  and  that  the  mortgagor  shall  then 
accept  them  and  pay  interest  upon  them,  the  rights  of  the  par- 
ties become  fixed  at  the  date  of  the  delivery  of  the  security, 
and  the  mortgage  will  protect  the  mortgagee  against  subsequent 
incumbrancers  whose  rights  are  acquired  before  the  advances 
are  actually  made ;  provided,  of  course,  such  subsequent  in- 
cumbrancers are  not  purchasers  for  value  without  notice  either 
from  the  public  records  or  otherwise.  In  such  a  case  the  debt 
is  present,  though  the  payment  is  future,  and  the  security  is  as 
valid  as  if  the  advances  were  made  at  its  date.1 

But  other  questions  will  arise  when  the  mortgagee  is  not  ob- 
ligated to  make  the  advances.  In  such  cases  the  mortgagor 
holds  a  lien  upon  the  land,  at  any  given  time,  for  the  actual 
amount  of  his  advances  at  that  time ; 2  but  if,  with  knowledge 
of  a  subsequent  lien,  he  makes  further  advances,  his  rights  as 
to  the  new  advances  would  be  inferior  to  such  subsequent  lien.3 

The  question  still  remains  as  to  what  notice  is  sufficient  to 
charge  the  mortgagee  with  knowledge  of  the  rights  of  the  in- 
cumbrancer subsequent  to  his  mortgage,  and,  as  to  this  point, 
there  is  some  diversity  of  opinion.     There  is  no  question  but 

1  Story's  Eq.  Jur.  §  1023  c ;  Crane  v.  Deming,  7  Conn.  387  ;  Boswell  v.  Good- 
win, 31  Conn.  74;  s.  c.  in  12  Am.  Law  Reg.  79  and  note,  91,  92,  by  Judge  Red- 
field  ;  Rowan  v.  Sharpe's  Rifle  Mfg.  Co.  29  Conn.  329  ;  Griftin  v.  Burtnett,  4 
Edw.  673. 

'  Robinson  v.  Williams,  22  N.  Y.  380 ;  Bissell  v.  Kellogg,  60  Barb.  617  ; 
Brinckerhoff  v.  Marvin,  5  Johns.  Ch.  320,  327 ;  Craig  v.  Tappin,  2  Sandf.  Ch.  90  ; 
Lansing  v.  Woodworth,  1  Id.  45 ;  Kramer  v.  The  Trustees  cfec.  of  Farmers'  Bank, 
15  Ohio,  253 ;  Merrills  v.  Swift,  18  Conn.  266  ;  Lewis  v.  De 'Forest,  20  Id.  442; 
Ketchum  v.  Jauncey,  23  Id.  127  ;  Carpenter  v.  Blote,  1  E.  D.  Smith,  491. 

3  Brinckerhoff  v.  Marvin,  5  Johns.  Ch.  320,  327 ;  Robinson  v.  Williams,  22  N. 
Y.  380;  Bank  of  Montgomery  County's  Appeal,  36  Penn.  St.  172;  Bell  v.  Flem- 
ing, 1  Beasley  (N.  J.)  1,  16;  Frye  v.  Bank  of  Illinois,  11  111.  367,  381  ;  Story's 
Eq.  Jur.  §  1023  c ;  Article  by  Hon.  J.  F.  Redfield,  in  Am.  Law  Reg.  vol.  2,  N. 
S.  12. 
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that  actual  personal  notice  is  sufficient,  but  the  authorities  differ 
as  to  whether  the  recording  of  the  subsequent  incumbrance  is 
notice  to  the  holder  of  the  mortgage  of  earlier  date,  so  far  as 
advances  which  may  thereafter  be  made  by'  him  are  concerned. 
On  the  one  hand,  it  has  been  said  that  the  record  of  the  prior 
mortgage  should  put  the  junior  incumbrancer  upon  inquiry, 
and  that  it  is  for  him  to  be  diligent  in  guarding  his  rights,1 
while,  on  the  other,  it  has  been  held  that  the  person  holding 
the  prior  mortgage  should  be  bound  by  the  notice  contained  in 
the  public  records  at  the  time  when  the  advance  is  actually 
made.2  The  question  has  not  been  judicially  passed  upon  in 
this  State,  and  may,  therefore,  be  discussed  upon  general  prin- 
ciples. It  is  plain  that  a  mortgage  is  only  valid  to  the  extent 
of  the  debt  secured  by  it,  and  a  subsequent  mortgagee  or  judg- 
ment creditor  acquires  a  lien  upon  the  remaining  interest  in  the 
land  of  the  mortgagor.  This  is  a  vested  interest  as  soon  as  his 
mortgage  is  delivered  or  his  judgment  is  docketed,  and  it  can- 
not be  disturbed  without  his  consent,  except  in  favor  of  a  pur- 
chaser for  value  without  notice  of  his  rights.  The"  prior  mort- 
gagee cannot  increase  his  rights  in  the  property,  except  by  part- 
ing with  new  value,  and  it  is  hard  to  see  how,  upon  any  just 
principle,  he  can  rid  himself  of  the  notice  afforded  by  the  public 
records,  by  which  every  one  else  would  be  bound.  He  is,  as  to 
the  new  advance,  a  subsequent  incumbrancer.  It  cannot  be 
said  that  the  record  of  the  prior  mortgage  is  notice  of  any  fact 
which  did  not  exist,  and  notice  that  the  mortgagee  intended,  if 
he  did  not  change  his  mind,  to  make  further  advances  upon  the 
security  of .  the  mortgage  would  not  seem  to  be  sufficient  to 
render  the  rights  of  the  mortgagor  in  the  property  inalienable, 
or  to  prevent  a  junior  incumbrancer  from  holding  all  the  rights 
he  acquired  by  the  perfecting  of  his  lien. 

Recording  of  Mortgages  for  Future  Advances. 

The  record  does  not  always  show,  neither  is  it  intended  to 
show,  the  amount  actually  due  or  unpaid  on  a  mortgage.     It 

1  McDaniels  v.  Colvin,  16  Vt.  300 ;  See  Truscott  y.  King,  6  Barb.  346  ;  g.  o. 
reVd  6  N.  Y.  (2  Seld.)  147. 

a  Spader  v.  Lawler,  17  Ohio,  371;  Ten  Hoyen  v.  Kerns,  2  Penn.  St.  96  ;  Par- 
mentier  v.  Gillespie,  9  Id.  86 ;  Boswell  y.  Goodwin,  31  Conn.  74. 
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only  shows  the  utmost  amount  or  sum  which  the  mortgage  was 
intended  to  secure,  and  the  only  remedy  for  a  purchaser  or  in- 
cumbrancer, even  in  ordinary  cases,  on  finding  a  large  mort- 
gage ahead  of  him,  is  to  ascertain,  by  inquiry  from  the  mort- 
gagee, who  is  bound  to  state  his  claims  fairly,  what  amount  is 
actually  owing  or  unpaid  upon  it.1 

If  a  mortgage  for  future  advances  shows  upon  its  face  the 
object  for  which  it  is  given,  the  recording  of  it  will  put  a  bona 
fide  purchaser  or  incumbrancer  upon  inquiry,  and  an  application 
to  the  mortgagee  will  enable  him  to  ascertain  the  extent  of  the 
claims  made  under  it.2  If  the  mortgage  be  nominally  for  the 
payment  of  a  certain  sum  of  money,  it  cannot  be  shown  to  have 
been  intended  as  a  lien  for  a  greater  amount,  and  moneys  not 
mentioned  in  the  mortgage  cannot  be  covered  by  it  to  the  prej- 
udice of  subsequent  liens.8 

1  Craig  v.  Tappin,  2  Sandf.  Ch.  78. 

3  Youngs  t.  Wilson,  27  N.  Y.  351 ;  Robinson  v.  Williams,  22  N.  Y.  387 ;  Wil- 
liamson v.  Brown,  15  IS.  Y.  354;  see,  contra,  Babcock  v.  Bridge,  29  Barb.  427. 

8  Truscott  v.  King,  6  N.  Y.  (2  Seld.)  147;  St.  Andrew's  Church  v.  Tompkins, 
7  Johns.  Ch.  14;  Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  293;  Walker  v.  Snediker, 
Hoff.  Ch.  145;  Pettibone  v.  Griswold,  4  Conn.  158;  Stoughton  v.  Pasco,  5  Id. 
442;  Shepard  v.  Shepard,  6  Id.  37;  Hubbard  v.  Savage,  8  Id.  215 ;  Hart  v. 
Chalker,  14  Id.  77 ;  Garber  v.  Henry,  6  Watts,  57. 


CHAPTEE  VII. 

TIME  FOR  THE  PAYMENT  OF  THE  MORTGAGE  DEBT. 


Extension  of  Time  of  Payment. 

The  time  for  the  payment  of  the  mortgage  debt  may  be 
extended  by  agreement  of  the  parties.  If  the  obligation  be 
under  seal,  and  still  remains  executory,  it  has  been  held  that  an 
agreement  in  writing  of  equal  solemnity  is  necessary  to  alter 
the  contract  in  any  essential  particular,  and  that,  too,  whether 
the  substituted. agreement  be  supported  by  a  new  consideration 
or  not.1  But  after  the  breaoh  of  a  sealed  agreement,  it  may  be 
modified  or  wholly  rescinded  by  an  executory  parol  agreement, 
upon  a  sufficient  consideration.2  The.  subsequent  agreement 
does  not  operate  to  destroy  the  original  agreement,  but  only  to 
modify  it  in  respect  to  the  time  of  payment.3 

A  promise  to  forbear  the  collection  of  a  debt,  not  founded 
upon  a  new  consideration,  is  void ; 4  but  it  has  sometimes  been 
thought  that  mutual  promises,  on  the  one  hand  to  waive  pay- 
ment at  the  time  specified,  and  to  accept  of  the  money  at  a 
later  date;  and  on  the  other  to  pay  at  the  expiration  of  the 
extended  term  of  credit,  furnished  sufficient  consideration  for 
each  other.5 

1  Allen  t.  Jaquish,  21  Wend.  628  ;  Eddy  v.  Graves,  23  Wend.  84 ;  Dodge  v. 
Crandall,  30  N.  Y.  294. 

3  Dodge  t.  Crandall,  30  N.  Y.  294 ;  Lattimore  v.  Harsen,  14  Johns.  330 ;  Dear- 
born v.  Cross,  7  Cow.  48 ;  Fleming  v.  Gilbert,  3  Johns.  528;  Keating  v.  Price,  1 
Johns.  Cas.  22;  Delacroix  v.  Bulkley,  13  Wend.  71;  Townsend  v.  Empire  Stone 
Dressing  Co.  6  Duer,  208.  s 

a  Hasbroucky.  Tappen,  16  Johns.  200  ;  Dodge  v.  Crandall,  30  N.  Y.  294. 

4  Miller  v.  Holbrook,  1  Wend.  317 ;  Reynolds  v.  Ward,  5  Wend.  501 ;  Patchin 
v.  Pierce,  12  Wend.  61  ;  Gibson  v.  Renne,  19  Wend.  389  ;  Pabodie  v.  King,  12 
Johns.  426  ;  Fulton  v.  Matthews,  15  Johns.  433;  Hall  v.  Constant,  2  Hall,  185. 

6  Clark  v.  Dales,  20  Barb.  42  ;  Burt  v.  Saxton,  1  Hun,  551 ;  s.  o.  4  If.  Y.  Sup. 
(T.  <fe  C.)  109. 
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If  a  valid  agreement  for  the  extension  of  the  time  of  pay- 
ment of  the  mortgage  debt  be  made,  it  will  constitute  a  defense 
to  an  action  for  the  foreclosure  or  enforcement  of  the  mortgage 
commenced  before  the  expiration  of  the  new  term  of  credit.1 
A  mortgage  cannot  be  foreclosed  until  the  debt  which  it  secures 
is  due  and  payable,  even  though  the  security  be  impaired  and 
rendered  precarious  by  the  delay.2 

In  Orinnan  v.  Piatt  (31  Barb.  328),  a  grantee  of  the  mort- 
gagee, who  was  not  personally  liable  for  the  payment  of  the 
mortgage  debt,  sent  a  check  to  the  mortgagee  of  the  amount, of 
an  installment  of  interest  then  due,  with  a  note  asking  for  an 
extension  of  the  time  of  payment,  and  telling  the  mortgagee 
to  use  the  check  if  he  would  extend.  The  mortgagee  used  the 
check,  and  it  was  held  that  this  amounted  to  an  acceptance  of 
the  proposition  and  an  extension  of  the  mortgage,  and  that  an 
injunction  would  lie  to  restrain  foreclosure  until  the  expiration 
of  the  time  asked  for. 

Extension  of  Time  oy   the  Renewal  of  Notes  secured  by  a 

Mortgage. 

Where  a  mortgage  is  given  to  secure  the  payment  of  a  par- 
ticular debt  mentioned  therein,  the  mortgagee  cannot,  as  against 
subsequent  purchasers  or  incumbrancers,  hold  it  for  an  entirely 
distinct  and  different  debt,  upon  parol  proof  that  it  was  intended 
to  cover  that  debt  also  ;  and  when  the  original  debt  is  paid,  the 
mortgage  will  cease  to  be  a  lien.3  But  where  the  mortgage  is 
given  to  secure  a  particular  debt,  with  a  condition  to  be  void  on 
payment,  the  mortgagee  does  not  lose  his  security  by  the  mere 
extension  of  the  time  of  payment,  although  the  extension  is  in 
the  form  of  a  renewal  of  the  note  which  is  held  as  a  collateral 
security  for  the  payment  of  the  same  de.bt,  where  it  is  not  the 
intention  of  either  party  to  discharge  the  mortgage  security.4 

1  Grinnan  v.  Piatt,  31  Barb.  328  ;  Dodge  v.  Crandall,  30  N.  Y.  294. 
8  Campbell  v.  Macomb,  4  Johns.  Ch.  534 ;  Building  Association  t.  Piatt,  5  Duer, 
675. 

3  Mead  v.  York,  6  N.  Y.  (2  Seld.)  449 ;  Truscott  v.  King,  6  N.  Y.  (2  Seld.)  147 ; 
Purser  v.  Anderson,  4  Edw.  IT ;  Marvin  v.  Vedder,  5  Cow.  671. 

4  Dunham  v.  Dey,  15  Johns.  555  ;  The  Bank  of  JJtica  v.  Finch,  3  Barb.  Ch.  293  ; 
Chapman  V.  Jenkins,  31  Barb.  164;  Babcock  v.  Morse,  19  Barb.  142. 

5 
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It  is  extremely  well  settled  in  this  State  that  the  taking  of 
a  debtor's  note  does  not  merge  or  extinguish  the  demand  for 
which  it  is  taken,1  although  it  be  expressly  agreed  to  take  the 
note  in  satisfaction.8  It  is  true  that  a  mortgage  is  but  an  inci- 
dent of  the  debt,  so  that  when  the  debt  is  gone,  that  is  gone* 
also ;  but  it  is  an  error  to  consider  a  mortgage  as  incidental  to 
the  note  instead  of  the  demand.  Accurately  speaking,  a  note 
is  not  a  debt  at  all,  any  more  than  any  other  mere  promise. 
Unless  founded  on  a  consideration,  it  is  good  for  nothing  between 
the  original  parties.  A  note  is  really  the  evidence  of  a  debt, 
and  a  mortgage  to  secure  a  note  is  simply  a  security  for  the  debt 
evidenced  by  the  note.  The  conclusion  is  inevitable  that  the 
security  stands  until  it  is  in  some  way  separately  canceled,  or 
until  the  debt  itself  is  discharged.  Taking  a  substituted  note 
does  not  affect  the  debt,  and  consequently  cannot  affect  the 
security.3 

In  Brinckerhoff  v.  Lansing  (4  Johns.  Ch.  65),  a  mortgage 
was  given  as  security  for  $1,050,  represented  by  a  note  given  to 
a  bank,  which  note  was  renewed  from  time  to  time,  it  being 
reduced  to  $400,  and  afterwards  increased  to  $720  ;  it  was  held 
that  the  mortgage  stood  as  security  for  the  last  note.  It  was 
thought  that  the  increase  of  the  debt  on  the  periodical  renewal, 
provided  that  the  debt  was  kept  within  its  original  limits,  did 
not  affect  the  security,  and  that  the  last  note  and  all  inter- 
mediate renewals  represented  the  same  debt  for  which  the 
mortgage  was  given,  subject  only  to  those  fluctuations  in 
amount  which  are  customary  in  such  bank  operations. 

In  Chapman  v.  Jenkins  (31  Barb.  164),  a  maker  of  a  note 
executed  a  chattel  mortgage  to  his  sureties  and  indorsers,  to 
secure  them  for  their  liability  as  such,  and  they  were  duly 
charged  by  notice  of  .non-payment.  The  note  was  paid  by  the 
proceeds  of  a  new  note  made  by  the  mortgagor  and  indorsed 

1  Gregory  v.  Thomas,  20  Wend.  17;  Waydell  v.  Luer,  5  Hill,  448;  Cole  v. 
Sackett,  1  Hill,  516. 

'  Cole  y.  Sackett,  1  Hill,  516 ;  Waydell  v.  Luer,  5  Id.  448  ;  Hawley  v.  Foote, 
19  Wend.  516  ;  Frisbie  v.Larned,  21  Id.  450,  452. 

a  Hill  v.  Beebe,  13  N.  Y.  (3  Kern.)  556,  562 ;  Butler  v.  Miller,  1  N.  Y.  (1  Comst.) 
496,  500  ;  Westcott  v.  Gunn,  4  Duer,  107  ;  Gahn  v.-  Niemcewicz,  11  Wend.  312  ; 
affi'g  s.  o.  3  Paige,  614. 
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by  the  mortgagees,  for  the  express  purpose  of  raising  money  to 
pay  the  first  note.  It  was  held  that  the  mortgage  continued  as 
security  for  the  amount  of  the  second  note,  and  that  parol  evi- 
dence was  competent  to  show  the  relations  of  the  parties,  and 
that  it  was  not  intended  that  the  payment  of  the  first  note  with 
the  proceeds  of  the  second  should  extinguish  the  mortgage. 

In  Rogers  v.  The  Traders'  Ins.  Co.  (6  Paige,  583),  the 
mortgagee  of  a  steamboat,  who  had  taken  the  mortgage  as 
security  for  the  payment  of  a  note  indorsed  by  him,  was  com- 
pelled to  pay  the  note  when  it  became  due,  and  to  save  the 
credit  of  the  drawers,  he  gave  them  his  new  note  to  take  up  the 
old  one,  instead  of  suffering  it  to  be  protested.  It  was  held 
that  the  debt  far  which  the  mortgage  was  given  was  not  extin- 
guished, and  that  the  mortgage  still  remained  a  valid  lien  upon 
the  boat  for  the  security  of  the  amount  due  the  mortgagee. 

In  Pond  v.  Clark  (14  Conn.  334),  a  mortgage  was  given  to 
secure  the  mortgagee  for  his  indorsement  of  certain  specified 
notes.  Such  notes  as  they  became  due  were  renewed  by  the 
substitution  of  other  notes  or  drafts  having  different  names 
upon  them,  but  the  obligation  of  the  original  indorsement  by 
the  mortgagee  was  preserved  through  all  the  renewals,  and  the 
substituted  paper  was  ultimately  discharged  by  him.  It  was 
held  that  the  mortgage  remained  in  full  force  for  the  substituted 
indorsements. 

When  an  Extension  of  Time  will  Discharge  a  Surety. 

If  the  payment  of  the  mortgage  debt  is  secured  by  the  col- 
lateral obligation  of  some  other  person  who  occupies  the  position 
of  a  surety  with  relation  to  it,  such  surety  will  be  discharged  by 
any  valid  and  binding  agreement  made  by  the  mortgagee  with 
the  principal  debtor,  without  the  consent  of  the  surety,  by 
which  the  time  for  the  payment  of  the  mortgage  debt  is  ex- 
tended or  postponed ;  and  this,  not  only  whether  any  loss  has 
thereby  happened  to  the  surety  or  not,  but  even  if  it  has  been 
an  actual  benefit.1  One  reason  for  this  rule  may  be  found  in 
the  fact  that  the  extension  of  time  makes  a  material  change  in 

J  Gahn  v.  Niemcewicz,  11  Wend.  31£j  Huffman  v.  Hulbert,  IS  Id.  375  ;  Miller 
v.  McCan,  1  Paige,  451. 
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the  contract ;  the  original  agreement  is  thereby  annulled,  and 
the  surety  is  under  no  obligations  under  the  agreement  which 
is  substituted  for  it.1  Another  reason,  and  this  is  the  one  which 
has  received  the  most  favor  in  courts  of  equity,  is  that  by  the 
extension  the  surety  may  be  delayed  for  a  time  in  the  assertion 
of  his  equitable  claim  to  make  payment  and  be  subrogated  to- 
the  rights  of  the  creditor.3  The  surety  is  by  such  extension  also 
delayed  in  the  right  which  he  would  otherwise  enjoy,  of  coming 
into  equity  by  a  bill  against  the  debtor  and  the  creditor,  to  com- 
pel the  debtor  to  make  payment,  and  to  have  the  estate  upon 
which  the  debt  is  a  charge  sold  for  its  satisfaction.3 

But  there  is  no  positive  duty  incumbent  on  the  creditor  to- 
prosecute  measures  of  active  diligence ;  and  therefore  mere  delay 
on  his  part,  at  least  if  some  other  equity  does  not  interfere,  un- 
accompanied by  any  valid  contract  for  such  delay,  will  not  dis- 
charge the  surety.4  The  extension  must  be  part  of  an  agreement 
for  that  purpose,  of  such  a  nature  that  it  can  be  enforced  by  the 
debtor ;  that  is,  it  must  be  upon  a  good  consideration.5  It 
must  also  have  been  made  without  the  consent  of  the  surety, 
for  it  would  be  unjust  to  'allow  a  man  to  evade  his  obligations 
because  of  conduct  of  his  creditor  which  he  himself  had  en- 
couraged or  sanctioned. 

If  the  agreement  by  which  the  mortgage  was  extended  shall . 
have  been  made  upon  a  usurious  consideration,  it  will  neverthe- 
less operate  to  extinguish  the  claims  against  the  surety.  The 
defense  of  usury  is  personal  to  the  borrower,  and  it  is  not  com- 
petent for  the  usurer  to  claim  any  advantage  because  the  con- 
tract which  he  has  assumed  to  make  is  such  that  the  law,  at  the 

instance  of  the  other  party  to  it,  will  declare  it  to  be  void.6 

i . 

1  Rathbone  v.  Warren,  10  Johns.  B87. 

*  Bangs  T.  Strong,  10  Paige,  11 ;  King  v.  Baldwin,  2  Johns.  Ch.  564,  660. 
'King  y.  Baldwin,  2  Johns.  Ch.  554,560;    s.  c.  11  Johns.   384;    Hayes  T. 

Ward,  4  Johns.  Ch.  123,  132;  Story's  Eq.  Jur.  §  639. 

*  Story's  Eq.  Jur.  §  326;  Goldsmith,  v.  Brown,  35  Barb.  484;  Merchants'  Ins. 
Co.  v.  Hinman,  34  Id.  410 ;  s.  o.  13  Abb.  110 ;  Merritt  v.  Lincoln,  21  Barb.  249 ; 
Schroeppel  v.  Shaw,  3  N.  Y.  (3  Comet.)  446;  King  T.  Baldwin,  2  Johns.  Ch.  554. 

6  Draper  v.  Romeyn,  18  Barb.  166. 

8  Billington  v.  Wagoner,  33  JN.  Y.  31 ;  Draper  v.  Trescott,  29  Barb.  401  ; 
Miller  v.  McCan,  1  Paige,  451 ;  Vilas  v.  Jones,  10  Paige,  16.  Contra,  Vilas  v. 
Jones,  1  N.  Y.  (1  Comst.)  274 ;  Schrqeppel  v.  Shaw,  5  Barb.  580. 
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In  order  that  the  contract  for  forbearance  shall  operate  to 
release  the  surety,  it  is  necessary  that  the  mortgagee  shall,  at  the 
time  of  making  it,  know  that  the  relation  of  principal  and 
surety  exists.1  But  if  the  relation  of  the  parties  appears  by 
matter  of  public  record,  existing  at  the  time  when  the  mort- 
gage is  executed,  or  if  the  mortgagee  subsequently  receives 
notice  of  facts  sufficient  to  put  him  upon  inquiry,  he  is  bound 
by  all  of  thfe  facts  which  a  proper  examination  of  the  public 
records  or  proper  inquiry  elsewhere  would  disclose.2  He  can- 
not close  his  eyes  and  then  plead  his  blindness  as  an  excuse  for 
trespassing  npon  the  equitable  rights  of  a  surety. 

It  is  not  necessary  that  the  whole  estate  of  a  person  should 
be  bound  as  collateral  to  the  debt  of  another  in  order  to  give  him 
the  rights  of  a  surety.  It  is  sufficient  if  any  part  of  his  prop- 
erty is  pledged  in  such  a  way  that  it  may  become  answerable 
for  an  obligation  which  it  is  the  duty  of  some  other  person  or 
estate,  in  the  first  instance,  to  pay  and  discharge.  If,  therefore, 
the  real  estate  of  a  wife  is  mortgaged  by  her  to  secure  the  pay- 
ment of  her  husband's  debt,  her  lands  stand  as  surety  for  the 
obligation,  and  any  valid  and  binding  extension  of  the  time  of 
payment,  made  without  her  consent,  will  discharge  the  lien.8 

When  a  Refusal  by  a  Creditor  to  Collect  a  Debt  discharges  the 

Surety. 

While,  as  has  already  been  said,  mere  neglect  of  the  creditor 
to  enforce  payment  of  a  debt  when  due  will  not  discharge  the 
surety  where  there  has  been  no  valid  agreement  for  an  exten- 
sion, and  where  the  creditor  is  not  requested  by  the  surety  to 
take  proceedings  for  the  satisfaction  of  his  demands,4  the  cred- 

1  Elwood  v.  Deifendorf,  5  Barb.  398. 

'  Bank  of  Albion  v.  Burns,  46  N.  Y.  170;  Smith  v.  Townsend,  25  N.  Y.  479; 
Guion  v.  Knapp,  6  Paige,  41,  42  ;  Howard  Ins.  Go.  v.  Halsey,  4  Sandf.  565 ;  s.  0. 
affi'd  8  M".  Y.  (4  Seld.)  271. 

3  The  Bank  of  Albion  v.  Burns,  46  N.  Y.  170;  s.  c.  2  Lans.  52;  Smith  v. 
Townsend,  25  N.  Y.  479;  Gahn  v.  Memcewicz,  11  Wend.  312;  Neimoewicz  y. 
Gahn,  3  Paige,  614. 

1  Goldsmith  v.  Brown,  35  Barb.  484;  Merchants'  Ins.  Co.  y.  Hinman,  34  Id. 
410 ;  s.  c.  13  Abb.  110  ;  Merritt  v.  Lincoln,  21  Barb.  249  ;  Schroeppel  v.  Shaw,  3 
K.  Y.  (3  Comst.)  446 ;  King  v.  Baldwin,  2  Johns.  Ch.  554. 
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itor  cannot  refuse  to  collect  when  called  upon  by  the  surety  to 
do  so,  without  taking  upon  himself  the  risk  of  the  subsequent 
insolvency  of  the  principal  debtor  or  depreciation  in  value  of 
the  primary  fund.  "Whatever  may  have  been  the  current  of 
decision  elsewhere,  the  principle  was  settled  in  this  State  many 
years  ago,  and  has  since  been  steadily  maintained,  that  if  a 
surety  request  a  creditor  to  collect  the  debt  from  the  principal, 
and  the  creditor  refuse  or  neglect  to  do  so  at  a  timfe  when  it  is 
collectible,  and  from  a  subsequent  change  of  circumstances  it 
becomes  uncollectible,  the  surety  is  by  such  conduct  of  the 
creditor  exonerated  from  his  liability.1 

It  is  manifest  that  if  the  creditor  actually  collude  with  the 
principal  to  cast  the  debt  upon  the  surety,  the  latter  should  be 
exonerated ;  so  also  if,  by  omitting  to  do  an  act  on  the  require- 
ment of  the  surety,  which  equity  and  his  duty  to  the  surety  en- 
join on  him  to  do,  the  surety  is  injured  by  the  omission,  the 
latter  ought  not  to  be  held.  It  is  inequitable  and  unjust  that 
the  surety's  liability  should  continue  from  improper  motives,  at 
the  option  and  for  the  convenience  of  the  creditor  and  against 
the  surety's  will  and  express  wish,  until  the  principal  becomes 
irresponsible.  Duty  enjoins  the  creditor  to  enforce  payment 
from  the  party  primarily  liable  ;  and  if  requested  by  the  surety 
to  collect  the  debt  when  it  is  collectible  from  such  party  by 
measures  of  active  diligence,  and' the  creditor  refuses  or  neglects 
to  do  it  until  it  becomes  uncollectible  from  the  principal,  such 
conduct  ought,  in  equity,  to  be  a  defense  in  equity  to  any  suit 
brought  against  the  surety  to  charge  him  with  the  payment  of 
the  debt.3 

But  failure  on  the  part  of  the  creditor  to  comply  with  the 
request  of  the  surety  to  enforce  payment  of  the  debt,  will  not 
opera'te  to  exonerate  the  surety,  unless  it  results  in  actual  injury 
to  him,  and  then  only  to  the  extent  of  such  injury.  The 
solvency  of  the  debtor,  or  the  sufficiency  of  the  fund  at  the 
time  when  the  request  to  collect  was  made,  and  subsequent 
insolvency  or  insufficiency,  are  essential  parts  of  the  defense  of 


1  Per  Wright,  J.,  in  Remsen  v.  Beekman,  25  N.  Y.  552,  555 ;  King  v.  Baldwin, 
17  Johns.  384 ;  Pain  v.  Packard,  13  Johns.  174. 

2  Per^Wright,  J.,  in  Remsen  v.  Beekman,  25  TS.  Y.  552,  557. 
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the  surety,  and  must  be  alleged  and  proven  by  him.1  A  mere 
possibility  or  probability  that  compliance  with  the  request  of 
the  surety  would  have  resulted  in  the  satisfaction  of  the  debt 
will  not  exonerate  him,  unless  it  be  shown  that  the  debt  coidd 
have  been  collected  out  of  the  property  primarily  liable  by  legal 
process.2 

The  surety  will  also  be  discharged  without  any  request  being 
made  by  him  for  the  collection  of  the  debt,  if  the  principal 
debtor  wrongfully  colludes  with  the  creditor  to  retain  his  lia- 
bility ;  as  if  the  money  be  offered  by  the  debtor  to  the  creditor  on 
the  day  it  falls  due,  or  afterward,  and  he,  without  the  consent  of 
the  surety,  requests  the  debtor  to  retain  it  longer,  for  this  oper- 
ates as  a  fraud  upon  the  surety.8 

It  has  been  held  that  where  a  mortgagee,  out  of  kindness  for 
the  heirs  of  the  mortgagor,  and  in  the  belief  that  the  real  estate 
would  rise  in  value,  delayed  foreclosure  until  the  property  had 
so  depreciated  as  to  be  an  inadequate  security,  he  would  not  be 
allowed  to  proceed  against  the  administrators  for  the  collection 
of  the  deficiency,  they  having  paid  out  the  whole  personal  prop- 
erty for  the  payment  of  other  debts,  knowing  that  the  real  es- 
tate was,  at  the  time  of  the  death  of  the  mortgagor,  sufficient 
to  pay  the  debts  charged  upon  it.4 

Is  a  Mortgagor  who  has    Conveyed  the  Property,  Released 
oy  an  Extension  of  Time  to  his  Grantee  ? 

In  the  cases  cited  in  which  sureties  have  been  discharged  by 
the  conduct  of  creditors  in  extending  the  time  of  payment,  or 
in  refusing  to  enforce  payment  when  they  might  have  done  so, 
the  relationship  of  principal  and  surety  has,  in  general  at  least, 
been  established  by  contracts  to  which  in  each  case  the  creditors, 
the  debtors,  and  the  sureties,  all  were  parties.  The  relation- 
ship of  principal  and  surety  was,  in  every  case,  one  which  was 
created  by  the  contract  of  the  parties.  But  when  reference  is 
had  to  rights  under  mortgages  of  land,  there  are  many  cases 

1  People  v.  Berner,  13  Johns.  383  ;  Huffman  v.  Hulbert,  13  Wend.  377;  Mer- 
ritt  v.  Lincoln,  21  Barb.  249. 

"  Herrick  v.  Borst,  4  Hill,  650.  s  Sailly  v.  Elmore,  2  Paige,  497. 

4  Johnson  v.  Corbett,  11  Paige,  265,  272. 
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where  the  law  designates  one  person  or  fund  as  being  the 
proper  one  for  the  satisfaction  of  the  mortgage  debt,  and  other 
persons  or  funds  as  sureties,  and  where  these  rights  do  not  arise 
from  the  original  form  of  the  contract  under  which  the  mort- 
gagee claims,  but  from  equitable  considerations  depending  on 
contracts  or  transactions  to  which  the  mortgagee  was  a  stranger. 
Questions  as  to  the  rights  and  remedies  of  these  new  parties, 
or  of  the  original  parties  in  new  relations,  may  arise  which  are 
not  without  difficulty. 

As  an  example  of  such  a  question,  the  case  may  be  pnt  of  a 
mortgagor  who  conveys  the  mortgaged  estate  to  a  person  who 
assumes  the  payment  of  the  mortgage  debt.  The  mortgagor, 
after  this  transaction,  is,  as  between  himself  and  his  grantee, 
only  obligated  to  pay  the  debt  if  his  grantee  does  not,  and  in 
the  language  of  the  decisions  he  is  spoken  of  as  being  a  surety.1 
If  the  grantee  does  not  personally  obligate  himself  to  pay  the 
debt,  still,  if  the  conveyance  be  made  subject  to  the  mortgage, 
the  land  is  the  primary  fund  out  of  which  the  debt  should  be 
collected,  and  the  mortgagor  stands  as  its  surety.2  Suppose 
that,  in  such  a  case,  the  mortgagee,  without  the  consent  of  the 
mortgagor,  makes  a  valid  contract  with  the  grantee  of  the  mort- 
gagor, upon  a  good  consideration,  to  extend  the  time  for  the 
payment  of  the  mortgage,  would  such  an  extension,  release  the 
mortgagor  ?, 

Precisely  this  question  was  raised  in  Perkins  v.  Squier 
(1 1ST.  Y.  Sup.  [T.  &  C]  620),  and  the  general  term  in  the  first 
district  affirmed  an  order  which  had  been  made  striking  out  the 
answer  as  irrelevant,  but  without  discussing  the  question  as  to 
the  validity  of  the  defense.  From  the  report  of  the  case  it 
would  seem  that  the  main  question  passed  upon  by  the  court 
was  as  to  whether  the  answer  were  frivolous  or  irrelevant,  and 
it  appears  to  have  been  taken  for  granted  that  it  was  one  or  the 
other.     The  question  received  more  respectful  consideration  at 

1  Rubens  v.  Prindle,  44  Barb.  336  ;  Cornell  v.  Prescott,  2  Barb.  16 ;  Tripp  v. 
Vincent,  3  Barb.  Ch.  613;  Jumel  v.  Jumel,  f  Paige,  591 ;  Halsey  v.  Reed,  9  Id. 
446;  Marsh  r.  Pike,  10  Id.  695  ;  Blyer  v.  Mouholland,  2  Sandf.  Ch.  478;  Ferris 
v.  Crawford,  2  Den.  595 ;  Mills  v.  Watson,  1  Sweeney,  374. 

3  Johnson  v.  Zink,  52  Barb.  396. 
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the  special  term  before  Van  Brunt,  J.,  in  March,  1875,  where, 
in  the  case  of  Calvo  v.  Demies,  that  judge  sustained  the  same 
defense,  and  the  order  entered  upon  his  opinion  has  since  been 
affirmed  by  the  general  term.1  There  are,  therefore,  two  appa- 
rently conflicting  decisions  on  this  point  made  by  the  general 
term  of  the  same  district.  This  seeming  collision  between  the 
two  cases,  is,  however,  explained  by  Brady,  J.,  who  states  that 
the  decision  of  Perkins  v.  Squier  (supra),  rests  upon  the  pro- 
position that  it  did  not  appear  by  the  answer  whether  the  ex- 
tended time  had  expired  or  not. 

It  is  not  to  be  expected  that  so  important  a  question  can  be 
said  to  be  put  at  rest  by  one  decision  at  general  term.  It  may 
therefore  be  proper  to  suggest  some  of  the  considerations  that 
may  have  weight  on  each  side  of  the  controversy. 

In'  support  of  the  proposition  that  such  an  extension  would 
release  the  mortgagor,  it  may  be  urged  that  the  mortgagor  in 
such  a  case  has  the  right  of  every  other  surety  to  be  subrogated 
to  the  right  of  the  creditor  upon  payment  of  the  debt,2  or  to  call 
both  the  creditor  and  his  grantee  into  a  court  of  equity,  at  any 
time  after  the  debt  becomes  due,  for  the  purpose  of  having  the 
mortgaged  property  sold  for  his  indemnity,  and  of  compelling 
his  grantee  to  pay  any  deficiency.3  The  extension  granted  by 
the  mortgagee  destroys,  for  a  season  at  least,  these  valuable 
rights  of  the  mortgagor,  and  since  similar  considerations  lie  at 
the  foundation  of  the  rule  by  .which  other  sureties  are  relieved 
in  similar  cases,4  the  mortgagor  should  be  treated  with  equal 
fairness.  That  the  relation  of  principal  and  surety  did  not 
arise  by  a  contract  to  which  the  mortgagee  was  a  party,  cannot 
benefit  him,  if  after  the  making  of  such  contract,  and  with 
knowledge  that  it  has  been  made,  he  makes  a  bargain  with  the 
principal  debtor,  and  receives  a  valuable  consideration  for  doing 
so,  by  which  the  new  relations  of  the  parties  are  recognized. 
By  so  doing  he  becomes  a  party  to  the  contract,  and  having  re- 


1  Calvo  t.  Davies,  8  Hun,  222. 

2  Johnson  v.  Zink,  52  Barb.  396. 

3  Marsh  y.  Pike,  1  Sandf.  Ch.  210;  affi'd  10  Paige,  595. 

*  Bangs  v., Strong,  10  Paige,  11;    King  v.  Baldwin,  2  Johns.  Ch.  554,  560 ; 
Hayes  v.  Ward,  4  Johns.  Ch.  123,  132. 
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ceived  the  benefits  of  the  contract  of  extension,  he  should  not 
be  allowed  to  evade  its  consequences. 

On  the  other  hand,  it  may  be  urged  that  the  contract  be- 
tween the  mortgagor  and  the  mortgagee,  is  an  original  contract, 
that  the  undertaking  of  the  mortgagor  is  that  of  a  principal 
debtor,  and  that  his  liability  as  principal,  being  once  fixed,  can- 
not be  changed  to  that  of  a  surety  without  the  consent  of  the 
mortgagee.1  The  contract  made  by  the  mortgagor  and  his 
grantee,  by  which  the  grantee  assumes  the  payment  of  the 
mortgage  debt,  avoids  the  necessity  of  any  right  of  subrogation, 
since  the  mortgagor  does  not  need  to  trace  through  the 
mortgagee  a  right  which  is  assured  to  him  by  a  contract  made 
by  him  directly  with  his  grantee.  If  therefore,  the  grantee 
assumes  to  contract  with  the  mortgagee  for  time,  without  the 
consent  of  the  mortgagor,  he  does  not  thereby  release  himself 
from  the  contract  made  with  the  mortgagor,  who  may  still  pur- 
sue his  remedy. 

It  was  said  by  Chancellor  Walworth,  in  JVeimcewics  v. 
Gahn  (3  Paige,  614,  650),  that  "  as  the  whole  of  this  doctrine 
depends  upon  the  equitable  principle,  that  the  creditor  shall  do 
no  act  to  the  injury  of  the  surety,  it  is  doubtful  whether  mere 
extension  of  time,  when  the  surety  was  not  injured  thereby, 
should  have  been  held  to  discharge  his  liability,  except  in 
those  cases  where  the  rights  and  duties  of  the  parties  are  regu- 
lated by  or  form  a  part  of  the  contract."  The  decision  in  this 
case  was  reversed,  but  it  was  held  that  in  the  case  under  consid- 
eration the  relation  of  principal  and  surety  was  created  by  the 
contract,  and  the  value  of  the  learned  chancellor's  opinion  is 
unimpaired. 

The  rule  which  imposes  an  absolute  forfeiture  for  an  exten- 
sion of  time,  although  it  may  operate  to  benefit  the  surety,  did 
not  have  its  origin  in  courts  of  equity.  It  arose  in  courts  of 
law,  and  had  its  reason  in  the  rule  which  refuses  to  hold  a  man 
who  had  become  surety  for  one  contract,  on  another  and 
a  different  one.  Courts  of  equity  follow  the  law,  and  will  not 
enforce  contracts  which  courts  of  law  declare  to  be  void,  but 

1  William  and  Mary  College  v.  Powell,  12  Gratt.  (Va.)  3*72.     See  contra,  Rem- 
sen  v.  Beekman,  25  N.  Y.  552. 
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when  they  establish  rules  they  administer  them  upon  equitable 
principles,  and  if  possible  avoid  forfeitures.  Courts  of  law 
have  no  way  to  measure  equities,  and  are  therefore  led  to  the 
enforcement  of  rules  which  are,  in  special  cases,  harsh  and 
inequitable. 

As  an  example  of  a  case  where  the  relation  of  principal  and 
surety  is  •  created  by  the  law  and  upon  equitable  principles,  the 
case  of  several  parcels  of  mortgaged  land  being  successively 
mortgaged  or  conveyed  may  be  mentioned.  In  such  a  case  the 
parcels  are  liable  to  be  applied  to  the  payment  of  the  mortgage 
in  the  inverse  order  of  their  alienation.  The  owners  of  the 
parcels  not  primarily  liable  are  spoken  of  as  sureties  for  those 
whose  property  should  first  be  taken,  and  yet  if  the  mortgagee 
releases  the  primary  fund,  with  full  knowledge  of  the  effect  of 
such  action,  he  is  only  required,  as  against  the  persons  second- 
arily liable,  to  deduct  the  value  of  the  property  released  from 
his  mortgage.1  The  rights  of  the  parties  are  thus  declared 
upon  equitable  principles,  and  an  equitable  rule  is  enforced  in 
such  a  way  as  to  do  exact  justice.  It  is  true  that  the  release 
affects  the  value  of  the  security  merely,  and  does  not  affect  the 
contract  or  postpone  the  remedies  of  any  person,  but  it  is  also 
true  that  the  contract  between  the  mortgagee  and  the  grantee 
of  the  mortgagor  does  not  and  cannot  impair  the  obligations  of 
the  contract  made  by  the  mortgagor  with  his  grantee. 

If  it  be  determined  that  an  extension  granted  on  good  con- 
sideration to  a  grantee  of  the  mortgagor  does  not  entirely  exon- 
erate the  mortgagor,  it  does  not  foUow  that  the  mortgagee  may 
not  be  chargeable  with  any  subsequent  depreciation  in  value. 
After  such  an  extension  had  been  made,  a  request  by  the 
mortgagor  to  the  mortgagee  to  foreclose  would  be  an  idle 
form,  since  it  would  be  out  of  the  power  of  the  mortgagee  to 
comply. 

1  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Guion  v.  Knapp,  6  Paige,  35  ;  Howard 
Ins.  Co.  v.  Halsey,  4  Sandf.  565 ;  s.  o.  affi'd  8  N.  Y.  (4  Seld.)  271 ;  Frost  v.  Kood, 
30  IT.  Y.  428. 
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Shortening  the  Time  of  Payment  Under  the  "Interest  Clause? 

It  is  a  common  thing  to  insert  in  bonds  secured  by  mort- 
gages, a  clause  known  as  an  "  interest  clause,"  which  is  to  the 
effect  that,  if  any  installment  of  interest  shall  remain  unpaid 
for  a  certain  number  of  days  after  it  becomes  due,  the  princi- 
pal sum  shall,  at  the  option  of  the  mortgagee  become  due  and 
payable.  Such  a  stipulation  is  entirely  valid  and  will  be  en- 
forced by  the  courts  ;  it  does  not  impose  any  penalty  upon  the 
mortgagor,  and  he  must  abide  by  the  contract  which  he  makes. 
The  time  of  payment  is  the  only  thing  which  is  contingent,  and 
-the  parties  have  a  perfect  right  to  make  the  prompt  payment  of 
interest,  or  any  other  condition  or  event,  the  criterion  which 
shall  determine  when  the  principal  shall  become  due.1 

The  fact  that  the  mortgaged  estate  belongs  to  a  mere  surety, 
as  to  a  wife,  while   the  debt  was  the  husband's,  can  make  no 
difference,  for  when  the  whole  debt  becomes  due  the  court  has 
no  power  to  stay  proceedings  on  payment  of  mere  interest  and  - 
costs.3 

The  court  will  not  imply  any  agreement  of  this  kind,  and 
when  a  mortgage  authorized  a  sale  of  the  mortgaged  premises 
for  the  payment  of  the  whole  debt,  it  was  held  that  this  merely 
authorized  a  statutory  proceeding  by  advertisement,  and  that  an 
action  to  foreclose  could  be  stayed  by  payment  of  the  install- 
ment due.3 

The  clause  making  the  whole  amount  due  on  failure  to  pay 
an  installment  of  interest  or  of  principal,  need  not  be  recited  in 
the  mortgage  if  it  contains  a  reference  to  the  bond  containing 
such  clause,  as  by  saying  that  payment  is  to  be  made  "  according 
to  the  condition  of  a  certain  bond  bearing  even  date  with  the 
mortgage."  The  object  of  the  mortgage  is  to  reinforce  that 
obligation ;  and  a  reference  in  the  mortgage  to  the  paper  con- 

1  Crane  v.  Ward,  Clarke,  393  ;  Noyes  v.  Clark,  7  Paige,  179 ;  Valentine  v. 
Van  Wagner,  37  Barb.  60;  =.  o.  23  How.  400;  Ferris  v.  Ferris,  16  How.  102  ; 
a.  o.  28  Barb.  29  ;  Rubens  v.  Prindle,  44  Barb.  336 ;  Dwight  v.  Webster,  32 
Barb.  47 ;   s.  c.  19  How.  349  ;   s.  c.  10  Abb.  128  ;  Hunt  v.  Keeeb,  3  Abb.  204. 

2  Hale  t.  Gouverneur,  4  Edw.  207. 

3  Holden  v.  Gilbert,  7  Paige,  208. 
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taining  such  obligation,  makes  the  bond  a  part  of  the  obligation 
for  all  essentialpurposes.1 

But  the  converse  of  this  proposition  is  not  true,  and  if  the 
default  clause  be  inserted  in  the  mortgage  and  be  not  included 
in  the  bond,  the  debt  may  become  due  for  the  purpose  of  en- 
forcing the  lien  when  only  an  installment  of  it  would  be  due 
for  the  purpose  of  an  action  at  law  to  recover  the  debt.  This 
was  held  in  a  case  where  a  mortgage  of  a  railroad  gave  to  the 
trustees  the  right  to  enforce  the  entire  mortgage  on  any  default,, 
but  the  separate  bonds  which  were  secured  by  the  mortgage 
contained  no  such  provision.2 

In  the  absence  of  any  fraud  or  trick  on  the  part  of  the 
mortgagee,  it  is  no  excuse  for  the  mortgagor  that  he  could  not 
find  the  mortgagee  in  season  to  make  payment.3  But  if  the 
mortgagee  has  been  guilty  of  any  fraud  or  oppressive  conduct, 
the  court  will  not  allow  him  to  profit  by  his  own  wrong  and 
will  stay  his  proceedings.4 

In  general  a  debtor  is  bound,  if  no  place  of  payment  is  speci- 
fied in  the  contract,  to  seek  the  creditor  and  make  payment  to- 
him  personally.     But  this  rule  is  subject  to  the  exception  that 
if  the  creditor  is  out  of  the  State  when  payment  is  to  be  made, 
the  debtor  is  not  obliged  to  follow  him,  but  readiness  to  pay 
within  the  State  in  that  case  will  be  as  effectual  as  actual  pay- 
ment to  save  a  forfeiture.     It  may  perhaps  be  that,  although 
a  creditor  is  absent  from  the  State  when  a  payment  is  due,  if 
he  has  a  house  therein  where  he  resides,  it  is  the  duty  of  the 
debtor  to  tender  the  money  there,  or  otherwise  his  obligation  is 
not  discharged.     However  this  may  be  as  a  general  rule,  not 
such  duty  rests  upon  a  mortgagor,  and  he  is  not  obliged  to  part!, 
with  his  money  to  a  third  person  without  satisfactory  evidence 
of   his  authority.     If   the  mortgagee  desires  that  the  interest  i 
should  be  paid  to  any  agent  of  his  within  the  State,  he  should 

'  Dimon  v.  Dunn,  IB  N.  Y.  498;  rev'g  s.  o.  sub  nom,  Dimon  v.  Bridges,  8 
How.  16. 

2  Mallory  v.  The  West  Shore  Hudson  River  R.  R.  Co.,  3  J.  &  3.  174. 

s  Dwight  v.  Webster,  32  Barb.  47 ;  s.  c.  19  How.  349  ;  10  Abb.  128  ;  contra, 
Noyes  v.  Clark,  7  Paige,  179. 

'Ferris  v.  Ferris,  16  How.  10J;  28  Barb.  29,  32;  Western  .Bank  v.  Sher- 
wood, 29  Barb.  383  ;   Broderiek  v.  Smith,  15  How.  434  ;    26  Barb.  S39. 


78  THE  LAW  OF  MORTGAGES. 

notify  the  mortgagor  that  such  agent  is  entitled  to  receive  it, 
and  if  he  leaves  the  State  without  doing  so,  the  mortgagor  is 
not  obliged  to  tender  the  money  at  his  residence,  and  failure  to 
do  so  will  not  operate  to  make  a  mortgage  due,  under  a  default' 
clause.1 

Where  the  mortgagor  has  a  valid  excuse  for  not  paying 
interest  in  time,  he  cannot  pay  the  money  into  court  on  an  ex 
parte  order.  The  proper  practice  is  to  offer  to  pay  the  amount 
to  the  plaintiff,  and,  and  on  his  refusing  to  receive  it,  to  apply 
to  the  court,  upon  papers  excusing  the  default,  for  an  order 
staying  proceedings  in  the  action.2  In  a  proper  case,  and  upon 
imposing  suitable  terms,  an  application  of  this  kind  will  be 
entertained,  though  the  motion  be  not  made  until  the  action  to 
foreclose  is  at  issue.3 

If  the  mortgage  shall  have  become  due  by  operation  of  the 
agreement  relative  to  prompt  payment  of  interest,  an  uncon- 
ditional payment  of  interest  will  waive  the  default  and  revive 
the  term  of  credit.4  But  if  the  mortgagee  shall  accept  pay- 
ment of  an  installment  of  principal  or  costs  larger  than  the 
interest  in  default,  he  will  not  thereby  waive  his  right  to  insist 
upon  the  payment  of  the  balance.6 

The  right  to  insist  that  the  principal  has  become  due  is  not 
waived  by  the  commencement  of  an  action  to  foreclose  for 
non-payment  of  interest,  and  upon  the  expiration  of  the  time 
stipulated  in  the  interest  clause,  a  supplemental  complaint  may 
be  filed  for  the  collection  of  the  principal.6 

1  Hale  v.  Patton,  60  N.  Y.  233;  Taster  v.  Bartlett,  5  Cush.  359. 
*  Thurston  v.  Marsh,  5  Abb.  389 ;    s.  c.  14  How.  572. 

3  Lynch  v.  Cunningham,  6  Abb.  94. 

4  Malcolm  t.  Allen,  49  N.  T.  448  ;   Jackson  v.  Allen,  3  Cow.  220 ;   Jackson  v. 
Sheldon,  5  Cow.  488. 

6  Malcolm  t.  Allen,  49  M\  T.  448  ;   Eubens  t.  Prindle,  44  Barb.  336. 
6  Malcolm  y.  Allen,  49  N.  Y.  448. 
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RIGHTS   OF  MORTGAGEE   IN  POSSESSION,  AND  ACCOUNTING 
BETWEEN"  MORTGAGOR    AND   MORTGAGEE. 


The  Right  of  a  Mortgagee  who  is  Lawfully  in  Possession,  to 
Retain  Possession. 

Formerly  the  mortgagee  could  maintain  ejectment  after  a 
default,  but  this  remedy  is  taken  away  by  the  Revised  Statutes.1 
If,  however,  the  mortgagee  obtains  possession  without  force,  by 
consent  of  the  mortgagor  or  by  legal  proceedings,  or  in  any 
other  legal  mode,  he  is  entitled,  as  well  since  as  before  the 
statute,  to  hold  it  against  the  mortgagor  until  his  debt  is  paid 
out  of  the  rents  and  profits  or  otherwise.2 

A  party  who  is  lawfully  in  possession  of  the  mortgaged 
premises  for  another  purpose,  as,  for  instance,  under  a  contract 
to  purchase  them,  will  by  the  purchase  of  overdue  and  unpaid 
mortgages  upon  the  premises,  become  substituted  in  the  place 
of  the  mortgagees,  and  will  be  entitled  by  subrogation  to  the 
rights  which  the  mortgagees  would  have  had  if  they  had  entered 
into  possession,3  but  one  in  wrongful  possession  of  mortgaged 
premises  cannot,  by  purchasing  a  mortgage  upon  which  no  de- 
fault has  occurred,  acquire  a  right  to  hold  the  land  as  mortgagee 
in  possession.4 

1 2  R.  S.  312,  §  57. 
'  '  Van  Duyne  v.  Thayre,  14  Wend.  233;  Phyfe  v.  Riley,  15  Wend.  248;  Wat- 
son v.  Spence,  20  Wend.  260;  Fox  v.  Lipe,  24  Wend.  164;  Casey  v.  Buttolph,  12 
Barb.  637;  St.  Jobn  v.  Bumpstead,  17  Barb.  100;  Munro  v.  Merchant,  26  Barb. 
383 ;  Winslow  v.  MeCall,  32  Barb.  241 ;  Bolton  v.  Brewster,  32  Barb.  38s) ;  Sah- 
ler  v.  Signer,  44  Barb.  606;  Randall  v.  Raab,  2  Abb.  307;  Fogal  v.  Pirro,  17 
Abb.  113 ;  s.  o.  10  Bosw.  100;  Pell  v.  Ulmar,  18  N.  Y.  (4  Smith),  139 ;  Chase  v. 
Peck,  21  N.  Y.  (7  Smith),  586;  Hubbell  v.  Moulson,  53  N.  Y.  225. 

3  Madison  Ave.  Baptist  Church  v.  Baptist  Church  in  Oliver  street,  2  Robt.  642. 

4  Madison  Ave.  Baptist  Church  v.  Baptist  Church  in  Oliver  street,  19  Abb. 
105;  s.  o.  reVd  on  other  grounds,  1  Abb.  N.  S.  214;  30  Haw.  455;  3  Robt.  570. 
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The  fact  that,  since  the  Revised  Statutes,  a  mortgagee  can- 
not maintain  ejectment  against  the  mortgagor,  and  that  even 
since  those  statutes  the  mortgagee,  being  in  possession,  may  re- 
tain it  until  the  debt  is  paid,  presents  no  anomaly  or  inconsist- 
ency in  the  law.  The  mortgagee's  right  to  bring  ejectment,  or, 
being  in  possession,  to  defend  himself  against  an  ejectment  by 
the  mortgagor,  is  but  a  right  to  recover  or  retain  possession  of 
the  pledge  for  the  purpose  of  paying  the  debt.  Such  a  right  is 
but  the  incident  of  the  debt,  and  has  no  relation  to  a  title  or 
estate  in  the  lands.  Any  contract  for  the  possession  of  lands, 
however  transient  or  limited,  will  carry  the  right  to  recover  that 
possession ;  and  such  was  deemed  to  be  the  nature  and  construc- 
tion of  a  mortgage,  it  being  considered  that  the  parties  intended 
the  possession  of  the  thing  hypothecated  should  go  with  the 
contract.  Ejectment  was  not,  in  fact,  a  real  action  at  the  com- 
mon law.  That  remedy,  in  its  origin,  was  only  to  recover  pos- 
session according  to  some  temporary  right ;  and  it  was  only  by 
the  use  of  fictions  that  the  title  was  at  length  allowed  to  be 
brought  into  controversy.  When  the  legislature,  by  express 
enactment,  denied  this  remedy  to  mortgagees,  they  undoubtedly 
supposed  they  had  swept  away  the  only  remaining  vestige  of 
the  ancient  rule  of  the  common  law  which  regarded  a  mortgage 
as  a  conveyance  of  the  freehold ;  yet  there  is  nothing  incon- 
sistent or  anomalous  in  allowing  the  possession,  once  acquired 
for  the  purpose  of  satisfying  the  mortgage  debt,  to  be  retained 
until  that  purpose  is  accomplished.  When  that  purpose  is 
attained,  the  possessory  right  instantly  ceases,  and  the  title  is,  as 
before,  in  the  mortgagor,  without  a  reconveyance.  The  notion 
that  a  mortgagee's  possession,  whether  before  or  after  default, 
enlarges  his  estate,  or  in  any  respect  changes  the  simple  relation 
of  debtor  and  creditor  between  him  and  his  mortgagor,  rests 
upon  no  foundation.  We  may  call  it  a  just  and  lawful  posses- 
sion, like  the  possession  of  any  other  pledgee,  but  when  its  object 
is  accomplished,  it  is  neither  just  nor  lawful  for  an  instant 
longer. 1 

It  is,  as  a  general  rule,  the  settled  doctrine  of  the  courts-  of 
equity,  that  when  anything  is  due  to  a  mortgagee  in  possession, 

1  Per  Comstock,  Ch.  J.,  in  Kortright  v.  Cady,  21  If.  Y.  343,  864. 
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lie  will  not  be  deprived  of  such  possession  by  the  appointment 
of  a  receiver,  and  the  question  of  indebtedness  will  not  be  tried 
upon  affidavits.  If  the  mortgagee  will  swear  that  a  balance 
remains  unpaid,  a  receiver  will  not  be  appointed.  This  is  par- 
ticularly so  when  the  mortgagee  is  responsible,  and  is  able  to 
account  for  and  pay  any  excess  of  rents  and  profits  after  the 
payment  of  his  debt,  or  will  give  security  to  do  so.  If  it  ap- 
pears that  the  mortgagee  is  irresponsible,  or  that  the  rents  and 
profits  will  be  in  danger  of  loss,  or  that  the  mortgagee  is  com- 
mitting waste  upon  or  materially  injuring  the  premises,  a  differ- 
ent rule  will  prevail,  and  a  receiver  will  be  appointed.  The 
question  is  always  one  addressed  to  the  sound  discretion  of  the 
court  in  view  of  the  particular  facts  and  circumstances  of  the 
case  presented. * 


Duty  of  a  Mortgagee  in  Possession  relative  to  the  Management 

of  the  Estate. 

A  mortgagee  in  possession  should  endeavor  to  make  the 
premises  produce  a  fair  rental.  His  duty  is  said  to  be  that  of  a 
provident  owner,  and,  while  he  is  not  in  general  liable  for  im- 
aginary profits  which  he  did  not  receive,  but  only  for  actual 
rent,  he  must  answer  for  his  fraud  or  willful  neglect.  He  may 
not  turn  out  a  sufficient  tenant,  or  refuse  a  higher  rent,  without 
becoming  thereby  responsible  for,  the  reijt  lost.2  If  the  prem- 
ises are  not  rented  out  at  a  fair  cash  rent,  the  mortgagee  may 
be  charged  such  rent  as  might  have  been  received  with  reason- 
able care  and  prudence.3  A  mortgagee  in  possession  is  to  take 
the  fair  rents  and  profits,  but  he  is  not  bound  to  engage  in  any 
speculations  for  the  benefit  of  his  mortgagor,  but  is  only  liable 
for  willful  default.4  The  principles  upon  which  a  mortgagee 
who  takes  possession  of  the  mortgaged  premises  without  a  regu- 

1  BoIIes  v.  Duff,  35  How.  481;  Quinn  v.  Brittain,  3  Edw.  314;  Patten  v.  The 
Accessory  Transit  Co.  4  Abb.  237;  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565. 

'  Coote  on  Morts.  657;  Powell  on  Morts.  949  a;  Wash.  Real  Prop.  vol.  1,  p. 
578 ;  Fisher  on  Morts.  492. 

'  Van  Buren  v.  Olmstead,  5  Paige,  8 ;  Quinn  v.  Brittain,  3  Edw.  314. 

'Powell  on  Morts.  950;  Fisher  on  Morts.  492;  Wash.  Real  Prop.  vol.  1,  p. 
S78 ;  Walsh  v.  Rutgers  Fire  Ins.  Co.  13  Abb.  33. 
6 
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lar  foreclosure  is  to  account,  are  substantially  the  same  as  those 
which  the  Eevised  Statutes  have  adopted  in  relation  to  the 
damages  of  the  dowress  in  cases  where  her  dower  has  been 
withheld  from,  her  after  it  was  demanded :  that  is,  the  mort- 
gagee is  to  be  charged  with  the  net  profits  which  he  has  re- 
ceived, or  which  he  might  have  received  without  any  negli- 
gence on  his  part,  after  payment  of  taxes  and  ordinary  repairs 
and  other  expenses  of  that  character ;  but  without  charging  him 
with  the  increased  rents  and  profits  arising  from  any  permanent 
improvements  made  by  him.1 

It  is  the  duty  of  the  mortgagor,  if  he  have  the  opportunity, 
to  give  notice  to  the  mortgagee  that  the  estate  can  be  made 
more  productive,  and  to  assist  him  in  making  it  so.  If  he  omits; 
to  do  this,  and  lies  by  making  no  objection  to  the  mortgagee's 
proceedings,  this  fact  will  weigh  strongly  against  him  if  he 
afterwards  attempts  to  charge  the  mortgagee  with  mismanage- 
ment.2 

The  English  courts  have  always  looked  with  jealousy  at  the 
demands  of  the  mortgagee,  beyond  the  payment  of  his  debt. 
They  have  allowed  the  mortgagee  to  agree  with  the  mortgagor 
for  the  appointment  of  a  receiver  to  be  paid  by  the  latter,  but 
they  have  held  that  neither  the  mortgagee,  nor  his  assignee  or 
executors,  can  have  any  allowance  for  personal  care  or  trouble 
in  receiving  the  rents  of  the  estate,  notwithstanding  an  agree- 
ment with  the  mortgagor  for  that  purpose.3  As  a  general  rule, 
they  have  imposed  on  the  mortgagee  the  duty  of  collecting  the 
rents  himself,  without  compensation,  but  they  have  allowed 
him  to  employ  another  person  to  do  so  at  the  expense  of  the 
estate,  when  the  nature  of  the  property  was  such  that  great 
tune  and  trouble  would  be  sacrificed  by  personal  receipt  of  the 
rents,  so  that  a  provident  owner,  whose  time  was  of  value, 
would  probably  have  appointed  a  bailiff  receiver.4     The  reason 

1  Per  Chancellor  Walworth,  in  Bell  t.  The  Mayor  <fec.  of  New  York,  10  Paige, 
IS  ■  citing  Moore  t.  Cable,  1  Johns.  Ch.  385 ;  1  K.  S.  143,  %  21. 
*  Fisher  on  Morts.  491. 

3  Moore  v.  Cable,  1  Johns.  Ch.  385,  388  ;  Fisher  on  Morts.  499  ;  French  y. 
Baron,  2  Atk.  120  ;  Godfrey  v.  Watson,  3  Id.  518. 

4  Fisher  on  Morts.  499;  Coote  on  Morts.  353,  551 ;  Davis  v.  Dendy,  3  Mad. 
170. 
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given  for  refusing  to  allow  the  mortgagee  for  time  and  trouble 
spent  in  taking  care  of  the  estate  is,  that  such  an  arrangement 
tends  directly  to  facilitate  usury  and  oppression.  So,  where  a 
mortgage  provided  that  the  mortgagee  should  be  in  receipt  of 
the  rents  and  have  £60  a  year  for  his  trouble,  and,  after  retain- 
ing this  amount  with  the  interest,  should  pay  the  balance  to  the 
mortgagor,  it  was  held  that  he  was  liable  to  a  qui  tarn  action 
for  usury.1 

The  rule  has  not  been  authoritatively  declared  in  this  State. 
In  the  other  States  the  rule*  is  similar  to  that  adopted  in  En- 
gland, in  refusing  the  mortgagee  compensation  for  his  own 
services,3  but  allowing  him  to  charge  as  against  the  rent  for 
the  expense  of  collecting  it  where  such  expense  was  actually 
incurred,  and  where  the  premises  were  so  situated  that  the  em- 
ploying of  an  agent  was  a  reasonable  and  a  proper  thing  to  do.* 

Right  of  a  Mortgagee  in  Possession  to  make  Repairs  at  the 
Expense  of  the  Mortgagor. 

The  mortgagee  is  entitled  to  be  credited  for  moneys  ex- 
pended by  him  to  keep  the  premises  in  necessary  repair ;  but 
when  he  undertakes,  without  the  consent  of  the  mortgagor,  to 
make  improvements  on  the  property,  though  they  may  be  of  a 
beneficial  and  permanent  character,  he  does  it  at  his  peril,  and 
has  no  right  to  look  to  the  mortgagor  for  an  allowance.  It 
would  be  unjust  that  he  should  be  at  liberty  to  improve  it  as  he 
thought  most  beneficial  to  himself,  and  thereby  perhaps  de- 
prive the  mortgagor  of  the  power  of  redeeming.4 

In  Moore  v.  Cable  (1  Johns.  Ch.  3S5),  it  was  held  that  the 
clearing  of  wild  land  did  not  constitute  necessary  repairs,  and 
Chancellor  Kent  remarked  that,  "  to  make  the  allowance  would 
be  compelling  the  owner  to  have  his  lands  cleared,  and  to  pay 
for  clearing  them,  whether  he  consented  to  it  or  not.  The 
precedent  would  be  liable  to  abuse,  and  would  be  increasing 

1  Scott  v.  Brest,  2  Term  R.  238. 

2  Eaton  v.  Simonds,  14  Pick.  98  ;    Clark  v.  Robing,  6  Dana,  350;   Benham  v. 
Rowe,  2  Cal.  387. 

3  Scarborough  v.  Stinson,  15  La.  An.  665. 

4  Quin  v.  Brittain,  Hoff.  Ch.  354  ;  Clark  Y.  Smith,  Saxton's  N.  J.  Rep.  123. 
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difficulties  in  the  way  of  the  right  of  redemption.  Many  a 
debtor  may  be  able  to  redeem  by  refunding  the  debt  and  inter- 
est, but  might  not  be  able  to  redeem  under  the  charge  of  pay- 
ing for  the  beneficial  improvements  which  the  mortgagee  had 
been  able  and  willing  to  make." 

The  same  rule  was  expressed  by  Denio,  J.,  as  follows : * 
"  When  the  conventional  relation  of  mortgagor  and  mortgagee 
is  shown  and  acknowledged  between  the  parties,  there  is  no 
reason  why  the  latter  should  be  allowed  to  obstruct  the  right  of 
redemption  by  expending  money  upon  improvements.  He  can 
at  any  time  call  upon  the  debtor,  by  suit  of  foreclosure,  to  elect 
whether  he  will  pay  the  debt  or  incur  an  absolute  forfeiture ; 
and  if  he  is  found  making  costly  improvements,  there  is  good 
reason  to  suspect  a  design  to  avail  himself  of  the  present  inability 
of  the  debtor  to  discharge  the  incumbrance  in  order  to  confirm 
his  title  to  the  estate  by  embarrassing  the  right  of  redemption. 
The  general  rule  is  therefore  understood  to  be  that  upon  taking 
the  account  in  a  suit  for  redemption  against  a  mortgagee  in  pos- 
session, he  is  to  be  charged  with  the  rents  and  profits,  and 
allowed  only  for  necessary  repairs." s 

The  rule  refusing  the  allowance  for  permanent  improve- 
ments to  the  mortgagee,  is  subject  to  some  exceptions.  Where 
valuable  and  permanent  improvements  have  been  made  in  good 
faith  by  a  person  standing  upon  the  legal  footing  of  a  mort- 
gagee, but  who  supposed  himself  to  have  acquired  the  absolute 
title,  as  by  a  purchase  under  a  foreclosure  which  was  defective 
and  failed  to  cut  off  a  right  of  redemption,  if  the  person 
entitled  to  redeem  neglect  to  apprize  the  mortgagee  of  his 
error,  and  allow  him  to  go  on  in  expending  money  upon  the 
■"property,  the  value  of  the  permanent  improvements  will  be. 
allowed  to  the  mortgagee  upon  redemption.  The  improve- 
ments, being  made  by  the  mortgagee  in_  the  belief  that  he  was 
the  owner  of  the  property,  and  that  belief  to  some  extenf  hav- 
ing been  induced  by  the  person  entitled  to  redeem,  the  person 
seeking  relief  at  the  hands  of  a  court  of  equity,  must  do  equity 


1  Mictles  v.  Dillaye,  17  ST.  Y.  (3  Smith),  80. 

a  See  also,  Story's  E'q.  Jur.  §  1016  b ;  4  Kent's  Com.  167. 
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and  pay  for  the  benefits  which  he  receives  from  the  improve- 
ments.1 

In  cases  where  a  mortgagee  is  not  compensated  for  improve- 
ments, he  is  not  charged  with  the  profits  received  by  him  from 
such  improvements.3 

Right  of  a  Mortgagee  in  Possession  to  Acquire  an  Adverse 

Title. 

The  relation  between  the  mortgagee  and  the  mortgagor;  or 
his  grantee,  is  not  one  of  trust  or  confidence,  nor  has  the  mort- 
gagee any  duty  to  perform  which  incapacitates  him  from  pur- 
chasing an  outstanding  title  thereto.  Neither  does  any  duty  to 
protect  the  equity  of  redemption  against  a  sale  thereof,  arise 
because  the  mortgagee  is  in  possession  ;  nor  is  any  power,  in 
fact,  conferred  upon  the  mortgagee  for  that  purpose.3 

A  mortgagee  in  possession  may,  therefore,  purchase  the 
mortgaged  premises  at  a  sale  thereof  for  taxes,4  and  he  may  even 
cause  the  premises  to  be  sold  under  an  execution  in  his  favor 
against  the  mortgagor,  and  become  the  purchaser  at  such  sale, 
and  after  the  purchase  is  consummated,  he  may  set  up  the  title 
thus  acquired  against  the  claim  of  the  mortgagee  to  redeem.5 

In  a  very  limited  sense,  a  mortgagee  may  be  said  to  be  a 
trustee.  There  may  be  a  duty  resting  upon  a  mortgagee  in 
possession  to  discharge  a  particular  claim  against  the  land.  If 
in  such  a  case  he  omits  to  do  it,  and  allows  the  land  to  be  sold 
on  such  a  claim,  and  becomes  the  purchaser,  he  would  hold  the 
title  in  trust  for  the  mortgagor.     A  mortgagee  in  possession  is 

1  Miekles  v.  Dillaye,  IT  N.  Y.  (3  Smith),  80;  Wotmore  v.  Roberts,  10  How. 
61,  and  cases  cited;  Fogal  v.  Pirro,  17  Abb.  113;  s.  o.  10  Bosw.  100;  Chalmers 
v.  Wright,  5  Robt.  713  ;  Benedict  v.  Gilman,  4  Paige,  58  ;  Putnam  v.  Ritchie,  6 
Paige,  390 ;  Miner  v.  Beekman,  50  N.  T.  337. 

''  Moore  v.  Cable,  1  Johns.  Ch.  385.  I 

"Kirkwood  v.  Thompson,  2  De  G.  J.  &S.  613;  Clark  v.  Bush,  3  Cow.  151 ; 
see  also,  Parkinson  v.  Hanbnry,  1  Drew.  &  Sm.  143 ;  s.  o.  De  G.  J.  &  S.  450 ; 
L.  R.  2  H.  L.  Cases,  1. 

4  Williams  v.  Townsend,  31  N.  Y.  411. 

6  Trimm  v.  Marsh,  54  N.  Y.  599  ;  Ten  Eyck  v.  Craig,  2  Hun,  462 ;  s.  o.  5  N.  Y. 
Sup.  (T.  &  C.)  65  ;  s.  c.  affi'd  62  N.  Y.  406 ;  King  v.  State  M.  F.  Ins.  Co.  7  Cush. 
7;  Walthall,  Ex'r,  y.  Rines,  34  Ala.  92;  Hurmden  v.  Roberts,  6  Fla.  711 ; 
Wordier  v.  Busch,  43  Mo.  231. 


86    ,  THE  LAW  0E  MORTGAGES. 

allowed,  and  it  may  be  his  duty  to  pay  taxes  on  the  land  out  of 
the  rents  and  profits.  If  he  suffers  the  land  to  be  sold  for  taxes 
in  violation  of  his  duty,  and  purchases  on  the  sale,  he  would, 
upon,  general  principles,  be  deemed  to  hold  the  title  as  trustee. 
So,  if  a  mortgagee  is  allowed  to  take  possession,  and  undertakes 
to  pay  the  interest  on  other  liens  out  of  the  rents  and  profits, 
and  fails  to  do  so,  he  could  not  purchase  the  land  for  his  own 
benefit  in  hostility  to  the  mortgagor  on  foreclosure  of  an  incum- 
brance for  non-payment  of  interest  which  he  was  bound  to  pay.1 

Money  paid  for  Taxes,  Assessments  and  other  Charges  on  the 

Estate. 

A  mortgagee  who  has  paid  taxes  on  the  mortgaged  premises 
in  order  to  preserve  his  security,  may  charge  such  taxes  in  his 
account  against  the  mortgagor,  and  recover  them  under  the 
mortgage.2  So,  also,  he  may  charge  money  used  in  paying  a 
valid  assessment  for  a  public  improvement ; 3  or  in  paying  rent 
on  a  perpetual  lease  in  fee  to  prevent  a  re-entry  and  to  preserve 
his  security,4  or  in  satisfying  an  execution  upon  a  prior  judg- 
ment.5 If  the  mortgagee  pays  a  tax  or  assessment  which  he  is 
under  no  obligation  to  pay,  he  will  be  preferred  to  the  extent 
of  the  money  thus  paid  to  prior  incumbrancers  whose  liens  the 
payment  has  served  to  protect.6 

An  assignment  to  the  mortgagee  of  the  charge  or  lien  paid 
by  him,  is  neither  necessary  nor  proper  if  it  is  desired  to  col- 
lect the  amount  paid,  under  the  mortgage.  By  a  purchase  at 
a  tax  sale,  the  mortgagee  may  acquire  a  lien  which  he  will 
be  allowed  to  enforce,  but  he  will  not  be  able  to  enforce  a 
claim  for  the  amount  thus  paid  in  his  character  as  mortgagee.7 
He  will  have  the  rights  of  a  purchaser  at  a  tax  sale,  and  he  will 

1  Per  Andrews,  J.,  in  Ten  Eyck  v.  Graig,  62  N.  Y.  406,  422. 

a  Faure  v.  Winans,  Hopk.  Ch.  283  ;  Burr  v.  Veeder,  3  Wend.  412  ;  Eagle  Fire 
Ins.  Co.  v.  Pell,  2  Edw.  631 :  Kortright  v.  Cady,  23  Barb.  490 ;  Robinson  v. 
Ryan,  25  N.  Y.  320. 

3  Rapelye  r.  Prince,  4  Hill,  119  ;  Dale  t.  McEvers,  2  Cow.  1 18;  Brevoorfc  v. 
Randolph,  1  How.  398. 

*  Robinson  v.  Ryan,  25  N.  Y.  320. 

6  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  870. 

6  Cook  v.  Kraft,  3  Lans.  512.  7  Williams  v.  Townsend,  31  N.  Y.  311. 
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also  be  a  mortgagee ;  thus  being  the  holder  of  two  different 
demands,  each  secured  by  its  appropriate  remedies. 

If  a  mortgagee  in  possession  be  in  the  receipt  of  rents  or 
profits,  it  is  not  only  his  right  but  his  duty  to  use  them  in  the 
preservation  of  the  estate  by  paying  taxes  or  other  incum- 
brances prior  to  the  mortgage.  If  he  suffers  the  land  to  be  sold 
for  taxes,  in  violation  of  his  duty,  and  purchases  on  the  sale,  he 
would  upon  general  principles  be  deemed  to  hold  the  title  as 
trustee.1 

Insurance  Premiums. 

As  a  general  rule,  if  no  provision  is  made  in  the  mortgage 
for  insuring  the  premises,  a  mortgagee  has  no  right  to  charge 
in  his  account  for  premiums  paid  for  effecting  insurance  upon 
the  mortgaged  premises.2  In  Slee  v.  Manhattan  Co.  (1  Paige, 
81),  where  the  mortgagees  had  long  been  in  possession  of  the 
premises,  the  court  allowed  them  to  charge  for  insurance 
premiums  "  under  the  peculiar  circumstances  of  the  case." 

Interest  and  Partial  Payments. 

In  making  up  the  account  of  a  mortgagee,  compound  in- 
terest will  not  be  allowed  unless  where  there  is  the  settlement 
of  an  account  between  the  parties  after  the  interest  has  become 
due,  or  there  has  been  an  agreement  for  that  purpose  subse- 
quent to  the  original  contract,  or  where  the  master's  report 
computing  the  sum  due.  for  principal  and  interest  is  confirmed, 
for  it  is  then  in  the  nature  of  a  judgment.3  The  rule  for  cast- 
ing interest,  when  partial  payments  have  been  made,  is  to  apply 
the  payment,  in  the  first  place,  to  the  discharge  of  the  interest 
then  due.  If  the  payment  exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  principal,  and  the  subsequent 
interest  is  to  be  computed  on  the  balance  of  principal  remaining 
due.  If  the  payment  be  less  than  the  interest,  the  surplus  of 
interest  must  not  be  taken  to  augment,  the  principal,  but 
interest  continues  on  the  former  principal  until  the  period  when 

1  Per  Andrews,  J.,  in  Ten  Eyct  v.  Craig,  62  N.  Y.  406,  422. 

2  Faure  v.  Winans,  Hopk.  Ch.  283  ;  Fisher  on  Morts.  493,  494. 

3  Connecticut  v.  Jackson,  1  Johns.  Ch.  13,  16. 
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the  payments,  taken  together,  exceed  the  interest  due,  and  then 
the  surplus  is  to  he  applied  towards  discharging  the  principal, 
and  interest  is  to  be  computed  on  the  balance,  as  aforesaid.1 
But  where  neither  principal  nor  interest  has  become  due  at  the 
time  of  the  payment,  such  payment  in  the  absence  of  any  agree- 
ment as  to  the  application,  it  is  to  be  applied  to  the  extinguish- 
ment of  principal  and  interest,  ratably.2 

It  has  been  held  in  this  State,  that  when,  by  the  terms  of 
an  agreement,  interest  was  reserved  at  the  rate  of  six  per  cent.,, 
the  rate  remained  the  same  until  the  agreement  became  merged 
in  a  judgment,  and  did  not  increase  to  the  legal  rate  upon  the 
principal  money  becoming  due  and  payable  by  the  terms  of  the 
agreement.3  But  an  agreement  made  when  the  mortgage 
becomes  due,  to  forbear  in  consideration  of  the  payment  of 
legal  interest,  if  executed,  will  not  be  disturbed,  nor  will  the 
excess  of  interest  paid  be  applied  as  payment  of  the  principal. 
It  is  like  an  executed  agreement  to  pay  interest  on  interest 
accrued,  which  is  compound  interest.  An  agreement  to  pay 
interest  on  interest  thereafter,  will  not  be  enforced,  but  after  it 
has  been  paid  it  cannot  be  recovered  back,4  and  by  a  parity  of 
reason  it  will  not  be  applied  as  a  payment  upon  principal.5 
There  are  many  dealings  among  men  in  which  interest  is 
habitually  charged  and  paid,  when  it  could  not  be  claimed  on 
the  ground  of  strict  legal  right.  These  transactions  are  re- 
garded as  fair  and  just  between  the  parties,  and  they  cannot  be 
considered  fraudulent  as  to  others,  and  a  mortgage  given  for  a 
just  debt  is  not  rendered  fraudulent  as  against  creditors  by  in- 
cluding in  it  interest  on  the  debt  not  collectible  at  law,  where 
the  allowance  of  interest  is  just  and  equitable.6 

1  Connecticut  v.  Jackson,  1  Johns.  Ch.  13,  17  ;  Jencks  v.  Alexander,  11  Paige, 
619,  626;  French  v.  Kennedy,  1  Barb.  452;  Stone  v.  Seymour,  15  Wend.  19,  24; 
Bennett  v.  Cook,  2  Hun,  526;   s.  o.  5  N.  Y.  Sup.  (T.  &  C.)  134. 

2  Jencks  v.  Alexander,  11  Paige,  619,  625 ;  Williams  v.  Houghtaling,  3  Cow.  86.. 
s  Miller  v.  Burroughs,  4  Johns.  Ch.  436  ;  cited  and  approved  in  Van  Buren  v. 

Van  Gaasback,  4  Cow.  496 ;  contra,  U.  S.  Bank  v.  Chapin,  9  Wend.  471 ;  Ma- 
comber  t.  Dunham,  8  Wend.  550 ;  Bell  v.  The  Mayor,  <fcc.  of  New  York,  10 
Paige,  49. 

4  Mo  wry  v.  Bishop,  5  Paige,  98. 

6  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Manning,  3  Sandf.  Ch.  58. 

•  Spencer  v.  Ayrault,  10  N.  Y.  (6  Seld.)  202. 


CHAPTER  IX. 

THE  PRIMARY  FUND   FOR   THE  PAYMENT  OF  MORTGAGES    AND 
PRIORITIES  INDEPENDENT  OF  THE  RECORDING  ACTS. 


Primary  Fund  as  JBetweeen  Heirs  or  Devisees  and  Personal 
Representa  tives. 

It  is  provided  by  statute  that  "  whenever  any  real  estate,  sub- 
ject to  a  mortgage  executed  by  any  ancestor  or  testator,  shall 
descend  to  an  heir  or  pass  to  a  devisee,  such  heir  and  devisee 
shall  satisfy  and  discharge  such  mortgage  out  of  his  own  prop- 
erty, without  resorting  to  the  executor  or  administrator  of  his 
ancestor,  unless  there  be  an  express  direction  in  the  will  of  such 
testator  that  such  mortgage  be  otherwise  paid." 1 

This  is  a  different  rule  from  that  which  prevailed  prior  to 
the  Revised  Statutes.  The  rule  then  was  that  when  a  man  gave 
a  bond  and  mortgage  for  a  debt  of  his  own  contracting,  the 
mortgage  was  understood  to  be  merely  a  collateral  security  for 
the  personal  obligation,  and  the  debt  was  required  to  be  paid 
out  of  personal  assets.  But  when  a  man  had  purchased,  or  had 
received  by  devise  to  him,  land  with  an  incumbrance  on  it,  he 
became  a  debtor  only  in  respect  to  the  land  ;  and  if  he  promised 
to  pay  it,  it  was  said  to  be  a  promise  rather  on  account  of  the 
land,  which  continued  notwithstanding  to  be  the  primary  fund. 
It  was  sometimes  said  that  the  estate  which  had  received  the 
benefit  should  also  bear  the  burden.  As  to  wills,  the  testator 
might,  by  express  directions,  charge  a  mortgage  debt  upon  his 
personal  assets,  or,  even  without  express  words,  he  might  do  so 
by  such  dispositions  and  language  as  were  tantamount ;  as,  for 
instance,  if  the  continuance  of  the  charge  primarily  on  the  land 

1 1  R.  S.  m,  %  4. 
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would  be  repugnant  to  some  of  the  provisions  of  the  will  and 
defeat  them.1 

The  statute  was  passed  to  remedy  what  seemed  to  the  re- 
visers to  be  an  injustice,2  and  it  plainly  has  an  advantage  over 
the  former  rule  in  being  definite  and  intelligible.  The  rule  of 
the  statute  applies  as  well  to  cases  of  absolute  intestacy  as  when 
the  mortgagor  had  disposed  of  the  whole  or  a  part  of  his  estate 
by  will,3  and  the  provision  which  makes  the  real  estate  the  pri- 
mary fund  for  the  payment  of  the  mortgage  debt,  is  never  dis- 
turbed except  by  some  clear  and  express  direction  in  the  will.4 
The  general  expression  in  the  will,  "  after  all  my  lawful  debts 
are  paid  and  discharged,  I  give,"  &c,  is  not  "  an  express  direc- 
tion that  the  mortgage  be  otherwise  paid,"  such  as  the  statute 
requires,  in  order  to  exempt  the  devisee  from  its  payment,  and 
charge  the  executors  with  the  payment  thereof  out  of  the  assets 
of  the  testator  in  their  hands.5 

But  this  provision  of  the  statute  does  not  apply  to  a  case 
where  the  mortgage  is  a  collateral  security  only  for  the  debt  of 
others ;  and  the  executors  have  funds  in  their  hands  of  the 
principal  debtors,  which  the  law  devotes  to  the  payment  of  such 
principal  debt.  It  only  applies  as  between  devisee  or  heirs 
and  the  personal  representatives  of  the  estate  of  the  testator  or 
intestate.  So,  where  the  land  of  one  partner  is  mortgaged  to 
pay  a  copartnership  debt,  the  copartnership  assets  are  the  pri- 
mary fund  for  its  payment.6 

The  statute  only  applies  to  mortgages  where  the  lien  is 
created  by  the  act  of  the  parties,  and  is  without  effect  upon  liens 
which  arise  by  operation  of  law,  as  in  the  case  of  the  equitable 
lien  of  a  vendor  for  unpaid  purchase  money.  It  has  often  been 
held,  both  before  and  since  the  statute,  that  in  case  of  such  un- 
paid purchase  money,  the  heir  or  devisee  is  entitled  to  have  the 
same  paid  out  of  the  personal  property.7 

,  ]  Cumberland  y.  Codrington,  3  Johns.  Ch.  229,  257,  272 ;  Mollan  v.  Griffith,  3 
Paige,  402.  2  See  Revisers'  Notes,  3  R.  S.  (2d  ed.)  600. 

"House  v.  House,  10  Paige,  158. 

4  Taylor  v.  Wendell,  4  Bradf.  324 ;  Waldron  v.  Wa'.dron,  Id.  1 14. 

1  Rapelye  v.  Rapelye,  27  Barb.  610.         °  Robinson  v.  Robinson,  1  Lans.  117. 

'  Wright  v.  Holbrook,  32  N.  Y.  587 ;  Livingston  v.  Newkirk,  3  Johns.  Ch. 
312 ;  Cogswell  v.  Cogswell,  2  Edw.  231 ;  Johnson  v.  Corbett,  11  Paige,  265  ;  Lam- 
port v.  Beeman,  34  Barb.  239. 
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The  sole  object  of  the  statute  was  to  change  the  rule  of  the 
common  law,  under  which  the  heir  or  devisee  had  the  right,  in 
certain  cases,  to  call  upon  the  personal  representatives  of  the  de- 
cedent to  pay  off  the  mortgage.  It  does  not,  by  its  terms,  pur- 
port to  effect  the  rights  of  creditors,  but  simply  to  establish  a 
rule  of  liability  as  between  devisees  or  heirs  and  the  personal 
representatives.  "Where  there  is  a  personal  liability  by  con- 
tract, to  which  the  mortgage  is  a  collateral  security,  it  was  not 
the  design  of  the  statute  to  deprive  the  party  of  his  right  to  en- 
force that  liability ;  nor  was  it  intended  to  compel  a  resort  to 
any  mode  of  marshaling  assets  for  the  purpose  of  adjusting  the 
equities  as  between  the  representatives  and  third  parties.1  It 
does,  however,  make  the  land  the  primary  fund  for  the  payment 
of  the  mortgage  debt,2  and  where  the  rights  of  the  creditor  will 
not  be  prejudiced,  a  court  of  equity  may  compel  the  land  to  be 
sold  and  the  proceeds  applied  to  the  debt,  before  allowing  the 
mortgagee  to  proceed  against  the  personal  assets  of  a  deceased 
mortgagor.3 

The  mortgage  of  a  leasehold  interest  in  lands  is  a  mortgage 
upon  part  of  the  personal  estate,  and  is  payable  out  of  personal 
assets,  though  this  does  not  impair  the'  right  of  a  creditor  to  en- 
force his  specific  lien.4 

Which  is  the  prior  Fund  as  between  Two  or  more  Parcels  of 
Land  mortgaged  for  the  same  Debt. 

"Where  land  is  conveyed  expressly  subject  to  a  mortgage 
thereon,  the  land  is  the  primary  fund  as  between  grantor  and 
grantee,  and  those  deriving  title  from  the  grantee,  for  the  pay- 
ment of  the  mortgage  debt ; 5 ,  and  this  is  so  even  if  the  mort- 
gagee holds  other  collateral  security.6  The  purchaser  of  the 
land  acquires  the  ■  equity  of  redemption  merely,  that  is  to  say, 
the  right  to  own  the  premises  on  paying  the  mortgage  debt ; 

1  PerDavis;  J.,  in  Wright  t.  Holbrook,  32  N.  Y.  BSY;  Roosevelt  v.  Carpenter, 
28  Barb.  426. 

2  Mosely  v.  Marshall,  27  Barb.  42. 

a  Rice  v.  Harbeson,  2  N.  Y.  Sup.  (T.&  C.)  4. 

'  Sheldon  v.  Ferris,  45  Barb.  124. 

6  Jumel  v.  Jumel,  1  Paige,  59] .  e  Brewer  v.  Staples,  3  Sandf.  Ch.  5*79. 
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and  he  must  either  pay  the  debt,  or  allow  the  lands  to  be  appro- 
priated towards  its  payment.  So,  too,  where  land  is  sold  under 
a  junior  judgment  or  mortgage,  the  purchaser  acquires  the 
equity  of  redemption  merely,  and  the  land  is  the  primary  fund 
for  the  payment  of  the  mortgage.1 

If  the  purchaser  of  the  mortgaged  premises  assumes  the 
payment  of  the  mortgage  debt,  the  land  is  the  primary  fund 
for  the  payment ;  but  if  this  be  insufficient,  the  purchaser 
must,  as  between  him  and  his  grantor,  discharge  the  obligation. 
The  land  is  the  security  both  of  the  mortgagor  and  of  his 
grantee,  as  against  their  respective  covenants ;  but  the  debt  is 
that  of  the  grantee,  and  the  mortgagor  stands  merely  as  his 
surety.2 

When  the  mortgagor  sells  a  parcel  of  the  land,  with  warranty 
against  the  incumbrance,  or  for  full  consideration,  the  parcel 
remaining  in  his  hands  is  the  primary  fund  for  the  payment  of 
the  mortgage,  that  is  to  say,  the  different  parcels  of  land  are  to 
be  charged  in  the  inverse  order  of  their  alienation.3  The  same 
principle  is  applicable  to  subsequent  incumbrances  upon  differ- 
ent parcels  of  the  mortgaged  premises,  either  by  mortgage  or 
judgment.4  For  the  purpose  of  determining  the  equity  be- 
tween the  respective  owners  of  parcels  of  land  subject  to  a 
mortgage  upon  all,  a  mortgage  is  to  be  regarded  as  an  alienation 
jpro  tanto  at  the  time  of  its  date ;  and  a  purchaser  at  a  fore- 

/ 

'  Tice  t.  Annin,  2  Johns.  Ch.  125 ;  McKinstry  v.  Curtis,  10  Paige,  503 ;  Russell 
y.  Allen,  10  Id.  249 ;  Vanderkemp  v.  Shelton,  11  Id.  28;  Weaver  y.  Toogood,  1 
Barb.  238  ;  Matthews  y.  Aikin,  1  N.  Y.  (1  Comst.)  695. 

1  Rubens  y.  Prindle,  44  Barb.  336  ;  Tripp  v.  Vincent,  3  Barb.  Ch.  613  ;  Jumel 
y.  Jumel,  7  Paige,  591 ;  Halsey  v.  Reid,  9  Id.  446;  Marsh  y.  Pike,  10  Id.  595  ; 
Cornell  v.  Prescott,  2  Barb.  16 ;  Blyer  v.  Monholland,  2  Sandf.  Ch.  478 ;  Ferris  v. 
Crawford,  2  Den.  595 ;  Mills  v.  Watson,  1  Sweeny,  374. 

3  Gill  y.  Lyon,  1  Johns.  Ch.  447  ;  Clowes  v.  Dickinson,  5  Id.  235  ;  Gouverneur 
v.  Lynch,  2  Paige,  300;  Guion  y.  Knapp,  6  Id.  35 ;  Patty  v.  Pease,  8  Id.  277; 
Snyder  y.  Stafford,  11  Id.  71 ;  Kellogg  v.  Rand,  11  Id.  59 ;  New  York  Life  Ins. 
and  Trust  Co.  y.  Milnor,  1  Barb.  Ch.  353 ;  Stuyvesant  v.  Hall,  2  Id.  151 ;  The  New 
York  Life  Ins.  and  Trust  Co.  y.  Cutler,  3  Sandf.  Ch.  176  ;  La  Farge  Ins.  Co.  v.  Bell, 
22  Barb.  64 ;  Warren  y.  Bdynton,  2  Id.  13. 

1  Stuyyesant  v.  Hall,  2  Barb.  Ch.  151 ;  James  y.  Hubbard,  1  Paige,  228 ;  Jenkins 
y.  Freyer,  4  Id.  47  ;  Skeel  v.  Spraker,  8  Id.  182;  Schryver  y.  Teller,  9  Id.  173  ; 
New  York  Life  Ins.  &  Trust  Co.  y.  Vanderbilt,  12  Abb.  458. 
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closure  sale  acquires  the  equity  of  a  grantee'  as  of  the  date  of 
the  mortgage  foreclosed.1 

The  principle  of  charging  different  parcels  of  the  mortgaged 
premises,  which  have  been  sold  at  various  times  subsequent  to 
the  mortgage,  in  the  inverse  order  of  their  alienation,  is  not 
always  confined  to  the  original  alienations  by  the  mortgagor, 
who  is  personally  liable  for  the  payment  of  the  debt.  The 
principle  is  equally  applicable  to  several  conveyances  at  differ- 
ent times  by  a  grantee  of  the  whole  or  a  part  of  the  mortgaged 
premises,  where  he  conveys  with  warranty.  In  such  case  the 
several  grantees  take  the  land  with  all  of  its  equitable  rights  and 
burdens.2  And  the  right  of  each  purchaser  or  incumbrancer  to 
have  the  parcels  in  the  hands  of  the  debtor,  at  the  time  he 
makes  his  purchase  or  acquires  his  lien,  applied  to  the  payment 
of  the  prior  lien,  cannot  be  disturbed  by  anything  which  takes 
place  after  his  title  or  lien  is  perfected,  and  each  new  claimant 
must  take  subject  to  prior  equities. 

But  if  a  portion  of  mortgaged  land  be  conveyed  subject  to 
the  whole  mortgage,  the  amount  of  which  is  allowed  out  of  the 
purchase  money,  the  parcel  conveyed  is  the  primary  fund  to 
pay  the  debt.3  So,  too,  if  by  the  terms  of  the  bargain,  the 
grantee  of  a  parcel  of  the  land  is  to  assume  a  specified  portion 
of  the  mortgage,  such  portion  then  becomes  a  specific  lien  on 
the  parcel  so  conveyed.4 

Where  one  mortgage  is  made  to  secure  unpaid  purchase 
money  of  two  parcels  of  land  belonging  to  different  owners, 
each  parcel  is  primarily  liable  for  its  own  price.5 

Where  money  was  raised  on  the  real  estate  of  a  wife  for  the 
benefit  of  a  third  person,  the  husband  joining  with  his  wife  in 
the  bond,  the  land  is  the  primary  fund  for  the  payment  of  the 
debt.6 

1  Hart  v.  Wandle,  50  N.  Y.  381 ;  Kellogg  v.  Rand,  11  Paige,  60 ;  La  Farge 
Fire  Ins.  Co.  y.  Bell,  22  Barb.  61. 
a  Guion  v.  Knapp,  6  Paige,  35. 

'  Halsey  v.  Reed,  9  Paige,  446 ;  Hart  v.  Wandle,  50  N.  Y.  381. 
4  Torrey  v.  Bank  of  Orleans,  9  Paige,  649. 
'  Coutant  T.  Servoss,  3  Barb.  128. 
8  Moore  v.  Moore,  21  How.  211. 
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The  Owner  of  the  Estate  which  Stands  as  Surety  will,  upon 
Payment  by  him,  be  subrogated  to  the  Bights  of  the 
Mortgagee. 

'  "Where  a  creditor  has  two  funds,  to  either  of  which  he  may 
resort  for  the  satisfaction  of  his  debt,  and  one  of,  which  is 
primarily  liable  for  the  payment  thereof,  the  owner  of  the 
latter  fund  stands  in  the  relation  of  surety  for  the  owner  of  the 
primary  fund  in  the  application  of  the  equitable  principle  of 
substitution  in  behalf  of  sureties.  A  surety,  or  a  party  who 
stands  in  the  situation  of  a  surety,  is  entitled  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  creditor  whose  debt  he  is 
compelled  to  pay,  as  to  any  fund,  lien,  or  equity  which'the 
creditor  had  against  any  other  person  or  property  on  account  of 
such  debt.1  If  the  mortgagee  knowingly  and  voluntarily  do 
any  act  which  shall  impair  or  destroy  this  right  of  subrogation, 
he  and  not  the  person  who  stands  as  surety  can  be, made  to 
suffer ;  and  it  is  on  this'  principle  that  the  release  of  a  portion 
of  the  mortgaged  premises,  which  are  primarily  liable,  with 
notice  of  the  equities  of  other  parties,  is  held  to  be  pro  tanto 
a  discharge  of  the  mortgage.3 

It  has  also  been  said  that  a  mortgagee  having  a  claim  upon 
two  funds,  may  lose  his  claim  upon  one  of  them  by  mere  laches, 
and  that  if  a  mortgagee,  to  accommodate  the  heirs  of  a  deceased 
mortgagor,  delays  foreclosure  until  the  lands  fall  in  value,  he 
cannot  thereafter  call  upon  the  personal  estate.3 

Where  Equities  will  be  Protected  by  controlling  the  Remedy  of 
the  Mortgagee. 

The  duty  of  the  creditor  holding  the  prior  lien  is  a  negative 
one,  and  consists  in  refraining  from  doing  any  act  which  shall 
injure  or  destroy  the  rights  of  the  person  who  stands  in  the 
situation  of  surety  for  the  debt.  There  is  no  general  rule 
which  compels  the  creditor  to  look  to  the  principal  dehtor,  and 

1  Eddy  v.  Traver,  6  Paige,  521 ;  Cheesebrough  v.  Millard,  1  Johns.  Ch.  412. 

3  Ingalls  v.  Morgan,  10  N.  Y.  (6  Seld.)  18T. 

8  Johnson  v.  Corbett,  11  Paige,  265,  272.  .' 
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exhaust  his  remedy  against  the  primary  fund,  before  he  can  be 
permitted  to  resort  to  the  fund  which  is  only  secondarily  liable ; 1 
but  there  are  cases  where  the  remedy  of  a  creditor  may,  in 
equity  and  good  conscience,  be  so  controlled  by  the  court  as  to 
preserve  the  rights  of  both  creditor  and  surety,  and  enable 
them  both  to  escape  without  injury.3  But  a  court  of  equity 
will  take  care  not  to  give  the  surety  or  junior  creditor  this  re- 
lief, if  it  will  endanger  thereby  the  prior  creditor,  or  in  the 
least  impair  his  prior  right  to  raise  the  debt  out  of  both  funds. 
The  utmost  that  equity  enjoins  in  such  a  case  is,  that  the  cred- 
itor who  has  a  prior  right  to  two  funds  shall  exhaust  that  to 
which  the  junior  creditor  cannot  resort.  But  when  there  exists 
any  doubt  as  to  the  sufficiency  of  that  fund,  or  even  where 
the  prior  creditor  is  unwilling  to  run  the  hazard  of  getting  it 
out  of  that  fund,  there  is  no  principle  which  can  take  from  him 
any  part  of  his  security  until  he  is  completely  satisfied.3  The 
cases  have  never  gone  so  far  as  to  sanction  an  interference  with 
the  remedies  of  the  mortgagee,  when  such  action  will  trench 
upon  his  rights  or  operate  to  his  prejudice.4 

In  some  cases,  it  has  been  said  that  the  junior  creditor  who 
desires  to  control  the  remedy  of  the  senior  creditor  should  give 
security  against  the  expense  and  risk  involved  in  the  proceed- 
ing ; 5  and  if  any  right  of  the  senior  creditor  would  be  sacri- 
ficed by  delay,  he  will  not  be  compelled  to  wait  without  indem- 
nity in  order  to  protect  junior  equities.6 

Where  several  parcels  of  mortgaged  land  are  included  in 
one  judgment  of  foreclosure,  the  equities  of  the  various  parties 
in  interest  are  commonly  protected  by  selling  the  parcels  in 
the  order  of  their  equitable  liability  to  pay  the  mortgage  debt. 
Where  the  mortgaged  premises  can  be  economically  or  profit- 
ably sold  in  parcels,  this  affords  a  convenient  method  of  protect- 
ing the  rights  of  all  concerned,  without  trespassing  on  the  just 
claims, of  the  prior  creditor;7  but  cases  may  be  supposed  of 
several  parcels  of  land  bound  by  the  same  judgment,  and  sub- 

1  flayas  v.  Ward,  4  Johns.  Ch.  181. 

2  IngaUs  v.  Morgan,  10  N.  V.  (6  Seld.)  178,  and  cases  cited. 

3  Evertson  v.  Booth,  19  Johns.  493;  King  v.  McViclcar,  3  Sandf.  Ch.  192. 

4  Story's  Eq.  Jur.  g  633.  '  Hayes  v.  Ward,  4  Johns.  Ch.  131. 
6  James  v.  Hubbard,  1  Paige,  228.  *  Walcott  v.  Schenck,  23  How.  385. 
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ject  also  to  a  prior  lien,  where  a  sale  in  gross  under  the  judgment 
would  be  more  beneficial  to  all  the  parties  concerned  ,than  one 
in  detail,1  and,  in  such  cases,  the  court  will  not  compel  the 
mortgagee  to  adopt  a  disadvantageous  method  of  sale  in  order 
to  enable  junior  incumbrancers  or  owners  the  more  easily  to  ad- 
just their  equities  as  between  themselves.2 

It  will  be  remembered  that  the  order  of  sale  in  parcels  is 
only  of  value  to  preserve  equitable  rights,'  and  that  equitable 
rights  do  not  depend  upon  forms.  No  matter  how  the  fund 
may  have  been  created,  it  will  be  marshaled  and  distributed  ac- 
cording to  equitable  rules,  quite  independent  of  the  form  in 
which  the  sale  was  made,  and  the  parcels  are  sold  separately  or 
in  a  certain  order  for  mere  convenience  of  the  court  in  applying 
such  rules.3 

Where  a  mortgagee  holding  a  lien  upon  two  funds  comes 
into  a  court  of  equity  to  ask  equitable  relief,  as,  for  instance,  to 
set  aside  a  sale  made  against  the  fund  secondarily  liable,  he  may 
be  compelled  to  exhaust  the  primary  fund  for  the  payment  of 
his  debt ; 4  so,  too,  if  the  primary  fund  is  outside  of  the  juris- 
diction of  the  court,  the  creditor  may  be  refused  relief  until  he 
shows  that  he  has  exhausted  his  other  remedy.5 

Priority  of  Mortgages  as  controlled  oy  Agreements  of  Parties. 

"Where  two  mortgages  have  the  same  date,  and  are  acknowl- 
edged and  delivered  at  the  same  time,  the  recording  acts  have  no 
application  in  determining  their  priority.  In  such  a  case,  the 
understanding,  agreement  and  intention  of  the  parties  will  con- 
trol as  to  which  shall  have  a  preference  over  the  other,  so  as 
to  be  a  prior  lien  upon  the  premises,6  and  the  assignees  of  such 

1  Cunningham  v.  Caasidy,  17  KT.  Y.§  276  ;  Amerjcan  Ins.  Co.  v.  Oakley,  9 
Paige,  259. 

'  Frost  v.  Frost,  3  Sandf.  Ch.  188. 

*  Clowes  v.  Dickinson,  5  Johns.  Ch.  235 ;  s.  o.  affi'd  9  Cow.  405  ;  James  v. 
Hubbard,  1  Paige,  228  ;  Snyder  v.  Stafford,  11  Id.  71  ;  Oppenheimer  v.  Walker, 
3  Hun,  80 ;  s.  o.  5  N".  T.  Sup.  (T.  &  C.)  325. 

*  Soule  v.  Ludlow,  3  Hun,  503 ;  s.  o.  6  N.  Y.  Sup.  (T.  <t  C.)  24. 
8  Rice  v.  Harbeson,  2  N.  Y.  Sup.  (T.  <fc  C.)  4. 

'  Jones  v.  Phelps,  2  Barb.  Ch.  440,  446  ;  Fort  v.  Buroh,  5  Den.  184 ;  Jackson 
v.  Post,  15  Wend.  25 ;  Van  Rensselaer  v.  Clark,  17  Id.  25  ;  Greene  t.  Deal,  Court 
of  Appeals,  rev'g  4  Hun,  703,  in  mem.  in  N.  Y.  Weekly  Dig.  vol.  2,  p.  149. 
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mortgages,  even  without  notice,  would,  it  seems,  be  bound  by 
such  agreements.1 

The  owner  of  a  mortgage  may  contract  to  relinquish  his 
right  of  legal  precedence  to  another  of  junior  date,  and  if  the 
contract  be  made  in  good  faith  and  be  founded  on  a  valuable  con- 
sideration, a  court  of  equity  would  adjust  the  rights  of  the  parties 
accordingly.  Such  an  agreement,  however,  is  not  entitled  to  be 
recorded,  nor  would  the  record  be  constructive  notice  to  any- 
body.2 

Priority  of  Purchase  Money  Mortgages. 

It  is  provided  by  statute,  that  whenever  lands  are  sold  and 
conveyed,  and  a  mortgage  is  given  by  the  purchaser  at  the 
same  time  to  secure  the  payment  of  the  purchase  money,  or  any 
part  thereof,  such  mortgage  shall  be  preferred  to  any  previous 
judgment  which  may  have  been  obtained  against  such,  pur- 
chaser.3 And'  also  that,  where  a  husband  shall  purchase  lands 
during  coverture,  and  shall  at  the  same  time' mortgage  his  estate 
in  such  lands  to  secure  the  payment  of  the  purchase  money,  his 
widow  shall  not  be  entitled  t6  dower  out  of  such  lands  as 
against  the  mortgagee  or  those  claiming  under  him,  although 
she  shall  not  have  united  in  such  mortgage,  but  she  shall  be 
entitled  to  her  dower  as  against  all  other  persons.4 

The  equity  of  the  rule  which  secures  to  the  vendor  of  prop- 
erty a  priority  of  lien  for  the  purchase  price,  commends  itself 
to  our  sense  of  justice,  and,  quite  independent  of  statute,  the 
rule  would  be  the  same.  Indeed,  even  if  no  mortgage  were 
given,  the  vendor  would  hold  a  lien -for  his  unpaid  purchase 
money,  which  would  be  prior  to  the  claims  of  all  persons,  ex- 
cept bona  fide  purchasers  from  his  vendee,  unless  he  should  do 
some  act  which  manifested  a  willingness  to  waive  the  lien.5 
The  theory  upon  which  the  rule  is  based  seems  to  be  that 
neither  the  vendor  nor  any  person  claiming  under  him,  unless 
for  a  valuable  consideration  and  without  notice,  shall  hold  and 
enjoy  the  estate  without  paying  for  it,  and  that,  to  the  extent 

1  Greene  v.  Deal,  supra.  2  Gillig  v.  Maas,  28  N.  T.  191,  213. 

3  1  R.  S.  749,  §  5.  '  1  R.  S.  741,  §  5. 

6  See  Vendor's  Lien  fob  Purchase  Monet,  p.  27. 

7 
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of  the  unpaid  purchase  money,  the  title  still  remains  in  the 
vendor.  The  deed  and  the  mortgage  back  are  regarded  as  the 
same  transaction,  and  taking  the  whole  together,  the  purchaser 
acquires  only  the  right  of  redemption.1, 

"  In  Dusenbury  v.  Eulbert  (59  N.  Y.  541),  a  curious,  question 
was  presented  upon  the  conflicting  claims  of  two  mortgages  to 
priority.  In  that  case  a  contract  was  made  by  the  owner  of  the 
land  to  sell  it,  part  of  the  price  to  be  paid  in  cash  and  part  to 
be  secured  by  a  purchase  money  mortgage.  Prior  to  receiving 
the  deed,  the  intended  purchaser  falsely  represented  to  a  third 
person  that  he  had  title  and  could  give  a  first  mortgage,  and 
upon  this  statement  and  upon  his  promise  to  make  such  a  mort- 
gage, he  obtained  a  loan  of  $1,500.  Subsequent  to  getting  the 
money  the  transfer  was  closed,  and  a  purchase  money  mortgage 
was  given.  The  vendee  then  executed  a  mortgage  to  secure  the 
$1,500  loaned,  and  recorded  it  with  his  deed,  but  the  vendor 
omitted  to  record  his  mortgage  for  some  days  afterward.  The 
court  held  that  the  purchase  money  mortgage  had  priority ;  the 
mortgage  to  the  third  person  did  not  take  effect  until  it  was  ex- 
ecuted and  after  the  delivery  of  the  deed,  and  it  then  became  a 
,  lien  on  his  interest  only,  which  was  a  mere  equity  of  redemp- 
tion. The  third  person  was  not  protected  by  the  recording  acts, 
because  the  mortgage,  when  made,  was  in  payment  of  an  ante- 
cedent indebtedness,  and  the  mortgagee  did  not  part  with  any- 
thing on  the  faith  of  the  mortgage,  or  because  of  the  condition 
of  the  public  records. 

A  mortgage  given  to  a  third  person  who  advances  the  pur- 
chase money,  has  the  same  priority  over  a  prior  judgment  as  if 
made  to  the  vendor,3  and  it  has  also  been  said  that  a  mortgage 
given  to  improve  the  .property  at  the  time  of  the  mortgagor's 
taking  title,  would  be  entitled  to  a  preference  over  the  prior 
creditors  of  the  mortgagor.3  So,  a  mortgage  executed  some 
time  after  the  mortgagor  acquired  title,  to  a  person  who  was  his 

1  Stow  v.  Tifft,  15  Johns.  458  ;  Jackson  v.  Austin,  15  Id.  4'7'7 ;  Van  Home  v. 
Crain,  1  Paige,  455 ;  Rawson  v.  Lampman,  5  N.  Y.  (1  Seld.)  456  ;  Hitchcock  v. 
The  Northwestern  Ins.  Co.  26  N.  Y.  68  ;  Dusenbury  v.  Hulbert,  59  N.  Y.  541 ; 
Savage  v.  The  Long  Island  Ins.  Co.  43  How.  462. 

3  Jackson  v.  Austin,  15  Johns.  47Y.V  '  Tallman  y.  Farley,  1  Barb.  280. 
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surety  for  the  purchase  money  was  preferred  to  a  prior  judg- 
ment against  the  mortgagor.1 

"When  a  deed  and  mortgage  back  are  acknowledged  and  re- 
corded simultaneously,  the  presumption  is  that  the  latter  was 
for  purchase  money.2 

Priority  of  Mortgages  over  Judgments. 

The  recording  acts  are  only  intended  to  protect  bona  fide 
purchasers ;  that  is  to  say,  purchasers  for  a  present  and  valuable 
consideration,  who  have  notice  of  no  facts  except  those  which 
are  disclosed  by  the  public  records.  An  unrecorded  mortgage 
will  therefore  be  entitled  to  a  preference  over  a  subsequent 
assignment  for  the  benefit  of  creditors,  which  was  duly  re- 
corded,3 or  over  a  subsequent  judgment  which  was  docketed.4 
But  a  bona  fide  purchaser  under  the  docketed  judgment  would 
be  protected  against  the  unrecorded  mortgage.5  Where  the 
liens  of  a  mortgage  and  a  judgment  attach  at  the  same  time,  the 
former  is  paramount.6 

The  Doctrine  of  Tacking. 

It  is  an  established  doctrine  in  the  English  chancery  that  a 
bona  fide  purchaser,  and  without  notice  of  any  defect  in  his  title 
at  the  time  of  the  purchase,  may  lawfully  \>yty  any  statute,  mort- 
gage or  incumbrance,  and  if  he  can  defend  by  them  at  law,  his 
adversary  shall  have  no  help  in  equity  to  set  those  incumbrances 
aside.  And  as  mortgagees  are  considered  in  equity  as  pur- 
chasers pro  tanto,  the  same  doctrine  has  extended  to  them,  and 
a  mortgagee  who  has  advanced  his  money  without  notice  of  any 
prior  incumbrance,  may,  by  getting  an  assignment  of  a  statute, 
judgment,  mortgage  or  recognizance,  protect  himself  from  any 
incumbrance  subsequent  to  such  statute,  judgment,  mortgage  or 

1  Haywood  v.  Nooney,  3  Barb.  643. 

2  Cunningham  y.  Knight,  1  Barb.  399. 
*  Wyckoffv.  Remsen,  11  Paige,  564. 

1  Jackson  v.  Dubois,  4  Johns.  216;  Schmidt  v.  Hoyt,  1  Edw.  652. 

8  Jackson  v.  Dubois,  4  Johns.  216. 

10  Tifft  v.  Buell,  Gen.  T.  March,  1856,  cited  in  Clinton's  Digest. 
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recognizance,  though  prior  to  his  mortgage :  that  is,  he  will  be 
allowed  to  tack,  or  unite  his  mortgage  to  such  old  security,  and 
will  by  that  means  be  entitled  to  recover  all  moneys  for  which 
such  security  was  given,  together  with  the  money  due  on  his. 
mprtgage,  before  the  intermediate  mortgagees  are  entitled  to 
recover  anything.1  Thus  if  a  third  mortgagee  without  notice  of 
a  second  mortgage,  should  purchase  in  the  first  mortgage,  by 
which  he  would  acquire  the  legal  title,  the  second  mortgagee 
would  not  be  allowed  to  redeem  the  first  mortgage  without  re- 
deeming the  third  mortgage  also.3  The  general  reasoning  by 
which  this  doctrine  is  maintained  is  that  as  between  the  various 
incumbrancers  the  equities  are  equal,  and  that,  in  such  case,  the 
law  must  prevail.3  This  doctrine  is  known  as  the  "  equitable 
doctrine  of  tacking;"  it  has  been  disapproved  by  most  writers 
as  tending  to  gross  injustice,  and  it  stands  as  a  monument  of 
the  misleading  tendency  of  technical  rules  which  have  no  foun- 
dation in  the  principles  of  natural  justice. 

The  doctrine  of  tacking  is  inconsistent  with  our  recording 
acts,  and  has  never  been  adopted  or  recognized  in  this  State. 
In  the  first  place  the  English  rule  only  protects  a  third  mort- 
gagee who  purchases  without  notice  of  the  second  mortgage, 
and  the  record  gives  such  notice ;  in  the  second  place  the  re- 
cording acts  themselves  control  in  regulating  priority.4  The 
doctrine  of  tacking  has  also  ■  been  repudiated  in  other  States, 
having  recording  acts.5 

1  Bouvier's  Law  Diet.  tit.  Tacking  ;  2  Fonbl.  Eq.  306. 

»  Story's  Eq.  Jur.  §412. 

8  Story's  Eq.  Jur.  §  413. 

4  Grant  v.  BisBett,  1  Cai.  Cas.  in  Er.  112;  Frost  v.  Beekman,  1  Johns.  Ch.  298, 
299;  Parkist  v.  Alexander,  1  Id.  398,  399;  McKinstry  v.  Mervin,  3  Id.  466; 
Burnet  t.  DennistoD,  5  Id.  35;  St.  Andrew's  Church  v.  Tompkins,  7  Id.  14;  Brig- 
den  T.  Carhart,  Hopk.  Ch.  234;  Bank  of  Utiea  v.  Finch,  3  Barb.  Ch.  293,  298. . 

'  Osborn  v.  Carr,  12  Conn,  196;  Averill  v.  Guthrie,  8  Dana,  82;  Brazee  t. 
Lancaster  Bank,  H  Ohio,  318;  Anderson  v.  Neff,  11  S.  4  R.  208;  Thompson  t. 
Chandler,  1  Me.  381 ;  Siter  v.  McClanachan,  2  Gratt.  305. 


CHAPTER  X. 

ASSIGNMENT  OF  MORTGAGES. 


In  what  way  an  Assignment  of  a  Mortgage  can  he  made. 

As  a  mortgage  is  a  mere  incident  of  the  debt  which  it  is 
intended  to  secure,1  it  follows  that  whatever  is  sufficient  to 
transfer  the  title  to  the  debt  will  also  transfer  the  interest  of  the 
mortgagee  in  the  land.3  Upon  this  principle,  since  one  of  sev- 
eral executors  or  joint  creditors  can  assign  a  debt,  one  of  them 
can  also  assign  the  security  which  accompanies  the  debt.3  Upon 
a  like  principle,  the  debt  being  the  principal  obligation,  a  guar- 
anty of  its  payment  would  generally  pass  with  an  assignment 
of  the  debt  as  a  security  collateral  thereto,  and  a  formal  assign- 
ment of  the  guaranty  would  not  be  necessary  to  vest  the  same 
in  the  assignee  of  the  bond ; 4  but  this  would  not  apply  unless 
the  covenant  of  guaranty  was  such  that  it  could  properly  be 
assigned.5 

A  mortgage  is  not  considered  a  conveyance  of  land  within 
the  statute  of  frauds,  and  it  may  be  assigned  by  parol.6  The 
assignment  must,  however,  be  of  the  bond  or  evidence  of  debt 
as  well  as  of  the  mortgage,  since  the  transfer  of  the  mortgage 

1  Green  v.  Hart,  1  Johns.  680  ;  Jackson  v.  Blodget,  5  Cow.  202 ;  Jackson  v. 
Bronson,  19  Johns.  325 ;  Wilson  v.  Troup,  2  Cow.  231  ;  Cooper  v.  Newland,  17 
Abb.  342. 

!  Wyman  v.  Smead,  31  How.  1 ;  Langdon  v.  Buel,  9  Wend.  80  ;  Jackson  v. 
Blodgett,  5  Cow.  202  ;  Parmelee  v.  Dann,  23  Barb.  461  ;  Pattison  v.  Hull,  9  Cow. 
W. 

s  Bogert  v.  Hertell,  4  Hill,  492. 

4  McLaren  v.  Watson's  Ex'rs,  26  Wend.  425. 

5  Smith  v.  Starr,  4  Hun,  123. 

6  Allerton  v.  Lang,  10  Bosw.  362  ;  Bedell  v.  Carll,  33  N.  Y.  581;  Westerlo  v. 
De  Witt,  36  N.  Y.  340  ;  Mack  v.  Mack,  3  Hun,  323;  s.  c.  5  N.  Y.  Sup.  (T.  &  C.) 
528. 
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without  the  debt  is  a  nullity,  and  no  interest  is  acquired  by  -it. 
The  security  cannot  be  .separated  from  the  debt  and  exist  inde- 
pendently of  it,1  and  it  is  a  legal  maxim  that  the  incident  shall 
pass  by  the  grant  of  the  principal,  but  not  the  principal  by  the 
grant  of  the  incident.3  If,  therefore,  the  wife  of  a  mortgagor 
is  also  the  owner  of  the  mortgage,  the  mortgage  will  not  be  as- 
signed to  a  purchaser  by  a  conveyance  in  which  she  joins,  nor 
will  her  lien  be  inferior  to  a  subsequent  mortgage  in  which  she 
joins  in  order  to  bar  her  inchoate  right  of  dower ; 3  and  the 
same  rule  will  apply  where  one  of  several  joint  owners  of  prop- 
erty holds  a  mortgage  upon  it.4 

The  rule  that  the  mortgagee's  interest  in  the  land  is  not 
capable  of  being  assigned  by  itself,  must  be  qualified  so  as  to 
include  only  cases  where  there  is  a  mortgage  debt,  for  a  mort- 
gage lien  may  exist  without  any  personal  obligation.  It  is  pro- 
vided by  statute,  that  "  no  mortgage  shall  be  construed  as  im- 
plying a  covenant  for  the  payment  of  the  sum  intended  to  be 
secured  ;  and  where  there  shall  be  no  express  covenant  for  such 
payment  contained  in  the  mortgage,  and  no  bond  or  other  sepa- 
rate instrument  to  secure  such  payment  shall  have  been  given, 
the  remedies  of  the  mortgagee  shall  be  confined  to  the  lands 
mentioned  in  the  mortgage." 5  The  assignment  of  a  mortgage 
given  without  a  bond  or  other  extrinsic  evidence  of  debt,  and 
containing  no  express  covenant  to  pay,  transfers  to  the  assignee 
all  of  the  mortgagee's  claim  under  the  mortgage ;  that  is  to 
say,  his  remedy  against  the  land.6 

Since  the  transfer  of  the  debt  carries  with  it  the  mortgage, 
it  is  quite  important  for  the  purchaser  of  the  mortgage  to  re- 
quire the  production  and  delivery  of  the  bond  where  there  is 
one.     If  he  neglects  to  do  so,  he  is  said  to  be  chargeable  with 


1  Jackson  v.  Willard,  4  Johns.  41 ;    Aymar  y.  Bill,  5  Johns.  Ch.  570 ;    Cooper 
v.  Newland,  Iff  Abb.  342. 

2  Merritt  v.  Bartholick,  36  N.  Y.  44;  a.  c.  47  Barb.  253. 

'  Power  v.  Lester,  28  N.  T.  527 ;  s.  c.  Iff  How.  413 ;  Gillig  v.  Maas,  28  N.  Y.  191. 

•  Aymar  r.  Bill,  5  Johns.  Ch.  570 ;    Purdy  v.  Huntington,  43  N.  Y.  334  ;  see, 
contra,  Williamson  v.  Thorn,  11  Paige,  459. 

'  1  E.  S.  738,  §  139. 

*  Hone  v.  Fisher,  2  Barb.  Ch.  560  ;    Severance  v.  Griffith,  2  Lans.  38 ;    Caryl 
v.  Williams,  7  Lans.  416  ;  Coleman  v.  Van  Rensselaer,  44  How.  368. 
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negligence  fatal  to  his  right  to  recover  upon  the  mortgage  as 
against  a  prior  purchaser  who  had  acquired  possession  of  the 
written  evidence  of  the  debt,  and  in  this  respect  he  is  not  pro- 
tected by  the  recording  act.1 

But  while  a  mortgage,  and  the  debt  which  it  secures,  may 
be  assigned  by  delivery,  the  possession  of  a  bond  and  mortgage, 
coupled  with  proof  of  an  advance  of  money,  is  not  sufficient  to 
establish  a  transfer,  either  absolute  or  conditional.  In  England, 
a  very  common  mode  of  securing  a  loan  of  money  is  by  de- 
positing the  title  deeds  of  the  borrower  with  the  lender  for 
that  purpose,  and  such  deposit  constitutes  a  valid  lien  in  equity  ; 
but  here  mortgages  are  very  rarely  transferred  by  an  agreement 
and  delivery  without  writing,  and,  in  the  absence  of  written 
evidence,  there  is  a  presumption  against  any  transfer.3 


An  Assignee  of  a  Mortgage  takes  it  subject  to  the  Equities  of 

the  Debtor. 

"Where  a  negotiable  note  is  secured  by  a  mortgage,  a  bona 
fide  assignee,  before  maturity,  takes  it  free  from  any  equities 
between  the  original  parties ; 3  but  a  bond,  whether  secured  by 
mortgage  or  not,  and  whether  it  be  in  the  hands  of  the  obligee  or 
of  his  assignee,  carries  with  it  no  conclusive  presumption  of 
validity.  It  is  a  mere  chose  in  action ;  the  obligor  may  im- 
peach its  consideration  or  establish  any  other  valid  defense 
against  it  while  it  remains  in  the  hands  of  the  obligee,  and,  as  a 
general  rule,  his  rights  in  this  respect  cannot  be  changed  by  a 
transfer  of  the  rights  of  the  obligee  to  a  third  person.  In  the 
transmission  of  property  of  any  kind  from  one  person  to  an- 
other, the  former  owner  can,  in  reason,  only  transfer  what  he 
himself  has  to  part  with,  and  the  other  can  only  take  what  is 
thus  transferred  to  him.  The  cases  in  which,  from  motives  of 
public  policy,  to  promote  the  currency  of  certain  securities,  to 
prevent  fraud,  or  to  aid  the  vigilant  against  the  careless,  the 

1  Kellogg  v.  Smith,  28  N.  Y.  18.  2  Bowers  v.  Johnson,  49  N.  T.  432. 

3  Gould  v.  Marsh,  4  N.  Y.  Sup.  (T.  &  C.)  128  ;  s.  o.  1  Hun,  566;  Reese  v. 
Scully,  "Walker  Ch.  R.  248;  Carpenter  v.  Longan,  6  Wall.  (U-  S.)  271 ;  Kenicott 
v.  Supervisors,  Id.  452 ;  Taylor  v.  Page,  6  Allen,  86 ;  Croft  v.  Bimster,  9  Wis.  510. 
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i- 

party  to  whom  the  transfer  is  made  is  allowed  to  claim  a  greater 
interest  than  was  possessed  by  the  other,  are  exceptional,  and 
no  general  rule  protects  the  assignees  of  bonds  secured  by 
mortgages  from  the  defects  in  the  titles  of  their  assignors. 
The  rule  as  generally  stated  is,  that  the  purchaser  takes  only 
the  interest  which  his  assignee  had  to  part  with  ;  or  as  was  ex- 
pressed by  Lord  Thurlow  :  "  A  purchaser  of  a  chose  in  action 
must  always  abide  by  the  case  of  a  person  from  whom  he 
buys."  "  This  (he  said)  I  take  to  be  the  general  rule." l  In 
other  words,  as  the  doctrine  is  more  commonly  expressed,  the 
assignee  of  a  chose  in  action  takes  it  subject  to  the  same  equities 
to  which  it  was  subject  in  the  hands  of  the  assignor.  If  these 
equities  are  understood  to  mean  only  the  equities  residing  in 
the  original  obligor  or  debtor,  the  authorities  will  be  found  to 
be  numerous  and  uniform  in  favor  of  the  proposition.3 

It  would  seem  to  be  settled  that  where  the  question  is  as  to 
whether  the  debt  exists,  all  defenses  are  as  available  against  the 
assignee  as  they  were  against  the  original  party  to  the  instru- 
ment. If  the  debt  is  conceded  to  exist,  it  at  once  becomes  a 
piece  of  property,  and  the  rights  of  «the  owners  or  assignees  of 
a  bond  must  be  judged  by  the  same  rules  which  would  govern 
in  the  case  of  a  horse  or  of  a  share  of  stock.3  But  the  owners 
of  the  debt  cannot,  by  transferring  it,  make  any  difference  in 
the  obligation  of  the  debtor;  and  when  the  validity  or  the 
amount  of  the  debt  is  in  dispute,  whether  the  debtor  or  those 
claiming  under  him,  as  grantees4  or  judgment  creditors5  or 
mechanics'  leinors,6  or  otherwise  interested,  on  the  one  side ;  or 

1  Davies  v.  Austin,  1  Vea.  247. 

a  Murray  v.  Lylburn,  2  Johns.  Ch.  441 ;  Livingston  v.  Dean,  2  Johns.  Ch.  479  ; 
James  v.  Morey,  2  Cow.  246  ;  Pendleton  t.  Fay,  2  Paige,  202;  Evertson  y.  Evert- 
son,  5  Paige,  644;  LAmoureux  v.  Vandenburgh,  7  Paige,  316;  Evans  v.  Ellis,  6 
Den.  640;  Ellis  v.  Messervie,  11  Paige,  467 ;  Richards  v.  Warring,  1  Keyes,  576  ; 
Bush  v.  Lathrop,  22  N.  Y.  535  ;  Reeves  v.  Kimball,  40  N.  Y.  299  ;  Mason  v.  Lord, 
40  N.  Y.  476  ;  Moore  v.  Metropolitan  National  Bank,  55  N.  Y.  41 ;  Ingrabam  v. 
DisboroUgh,  47  N.  Y.  421 ;  Clute  v.  Robison,  2  Johns.  595 ;  Ely  v.  McNight,  30 
How.  97 ;  Westfall  v.  Jones,  23  Barb.  9  ;  Mickles  v.  Townsend,  18  N.  Y.  575. 

'Moore  v.  The  Metropolitan  National  Bank,  55  N.  Y.  41. 

4  Hartley  v.  Tatham,  24  How.  505. 

5  Rosevelt  v.  Bank  of  Niagara,  Hopk.  Ch.  579. 
"  Schafer  v.  Reilly,  50  N.  Y.  61. 
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whether  the  original  creditor  or  his  assignee  be  found  on  the 
other  side,  are  questions  of  no  importance.  The  debt  cannot 
be  either  created  or  enlarged  by  passing  it  from  hand  to  hand  ; 
and  the  debtor,  or  those  claiming  his  rights,  may  assert  them  at 
any  time,  and  as  against  any  person  to  whom  the  claims  of  the 
creditor  may  have  been  transferred.  It  is  a  matter  of  no  im- 
portance to  the  debtor  as  to  what  the  nature  of  the  dealings  of 
the  creditor  with  his  debt  has  been,  and  unless  he  has  made 
himself  a  party  to  a  transfer  by  his  acts  or  statements,  he  can 
defend  himself  equally  well  if  the  transfer  be  for  a  valuable 
consideration  as  if  it  be  for  none  at  all. 


Distinction   between   Latent   Equities    and    .Equities  of   the 

Obligor. 

In  an  early  case *  it  was  said  by  Chancellor  Kent  that  the 
rule  that  the  purchaser  of  a  chose  in  action  takes  it  subject  to 
the  same  equity  it  was  subject  to  in  the  hands  of  the  assignor, 
was  not  to  be  understood  to  include  an  equity  residing  in  some 
third  person  against  the  assignor.  The  assignor  can  always  go 
to  the  debtor  and  ascertain  what  claims  he  may  have  against  the 
bond  or  other  chose  in  action  which  he  is  about  purchasing  from 
the  obligor ;  but  he  may  not  be  able,  with  the  utmost  diligence, 
to  ascertain  the  latent  "equity  of  some  third  person  against  the 
assignee.  He  has  not  any  object  to  which  he  can  direct  his 
inquiries,  and  for  this  reason  it  was  thought  to  be  equitable 
that  if  he  became  a  purchaser  for  value,  without  notice  of  any 
defect  in  the  title  of  his  assignor,  and  with  no  means  of 
ascertaining  whether  there  was  any  such  defect,  he  ought  to  be 
protected. 

Chancellor  Kent  gave,  as  an  illustration  of  a  latent  equity, 
a  case  of  the  setting  up  by  a  third  .person  of  a  secret  equity 
against  the  assignor,3  and  such  an  equity  would  be  unquestion- 
ably disregarded  in  favor  of  a  bona  fide  purchaser  without 
notice.3    In  all  such  cases,  and  wherever  notice  to  an  assignee  is 


1  Murray  y.  Lylburn,  2  Johns.  Ch.  HI-,  Livingston  y.  Dean,  2  Johns.  Ch.  479. 
3  Murray  v.  Lylburn,. 2  Johns.  Ch.  441. 
'  Crocker  v.  Crocker,  31  N.  Y.  507. 
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fatal  to  his  claims,  a  bona  fide  purchaser  without  notice  is  not 
prejudiced  by  notice  to  his  assignor.1 

In  Bebee  v.  The  Bank  of  New  York  (1  Johns.  529),  Chan- 
cellor Kent  attempted  to  sustain  the  distinction  between  latent 
equities  and  equities  of  the  obligor,  and  he  was  overruled, 
Judges  Spencer  and  Tompkins  both  disagreeing  with  him.  He 
afterwards  reaffirmed  the  doctrine  in  Murray  v.  LyXbum  (2 
Johns.  Ch.  441),  and  in  Livingston  v.  Dean  (2  Johns.  Ch.  479). 
It  is  not  clearly  denned  what  a  latent  equity  is,2  and  the  phrase 
could  hardly  be  taken  as  a  safe  guide,  even  if  the  distinction 
between  patent  equities  and  latent  equities  could  be  maintained. 
In  the  case  of  Bush  v.  Zathrop  (22  E".  Y.  535),  it  was,  indeed, 
determined,  after  a  very  elaborate  examination  of  the  author- 
ities by  Judge  Denio,  that  the  distinction  had  no  foundation  in 
our  jurisprudence. 

An  Assignee  of  a  Mortgage  takes  it  subject  to  the  Equities  of 
Third  Persons  who  had  acquired  Bights  in  the  Mortgaged 
Premises  previous  to  the  Assignment. 

Upon  general  principles,  a  mortgagor  can  only  charge  the 
estate  to  the  extent  of  his  interest  in  it,  and  the  mortgagee  can 
transfer  only  such  interest  as  he  receives.  The  presumption, 
therefor^,  is  that,  as  between  the  equities  of  persons  claiming 
interests  in  or  liens  upon  lands,  the  one  which  is  prior  in  time 
is  also  prior  in  right,  and  that  an  assignee  of  a  mortgage  stands 
exactly  in  the  position  of  his  assignor,  whether  the  rights  of 
that  position  were  known  to  him  at  the  time  of  receiving  the 
assignment  or  not.  Those  cases  in  which  the  assignee  of  a 
mortgage  acquires  a  priority  6ver  other  rights  in  the  estate 
which  was  not  possessed  by  his  assignor,  are  exceptions  to  the 
general  rule,  and  such,  priority  is  derived  in  most,  if  not  in  all 
cases,  from  the  provisions  of  the  recording  acts,  or  from  the 
equitable  doctrine  of  estoppel. 

'Jackson  v.  Henry,  10  Johns.  185;  Jackson  v.  Yan  Yalkenburgb,  8  Cow. 
260  ;  Varick  v.  Briggs,  6  Paige,  323  ;  Bort  v.  Burch,  5  Den.  187;  Bush  v.  Lath- 
rop,  22  N.  T.  549. 

'  Micldes  v.  Townsend,  18  N.  Y.  580. 
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A  review  of  some  of  the  cases  in  which  such  questions  have 
arisen  may  be  useful. 

In  Van  Rensselaer  v.  Stafford  (Hopk.  569 ;  affi'd  on  ap- 
peal in  9  Cow.  316),  one  Van  Dusen  sold  to  "W.  lands  which  he 
had  bought  of  Yan  Rensselaer,  and  for  which  he  was  partly 
indebted  to  Y.  E.,  and  took  from  W.  two  mortgages  of  equal 
date,  intending  that  one  should  have  priority  and  be  assigned 
to  Y.  R.  for  the  original  purchase  money  due  to  him.  The 
mortgages  were  registered  concurrently,  but  one  of  them  was  soon 
after  assigned  to  Y.  R.  Afterwards  Y.  D.  assigned  the  other 
to  Stafford  in  good  faith  for  value,  without  notice  of  Y.  R.'s 
intended  priority.  It  was  held  that  Stafford  stood  in  the  place 
of  Y.  D.,  and  held  his  mortgage  subject  to  all  the  equity  which 
Y.  R.  had  against  Y.  D.,  and  Y.  R.'s  mortgage  was  declared  to 
have  a  priority. 

In  Greene  v.  Deal  (4  Hun,  703),  two  bonds  and  mortgages 
of  the  same  date  were  executed  upon  the  same  property  for  the 
purchase  money.  It  was  intended  by  the  parties  that  they 
should  be  equal  as  to  priority.  They  were  recorded  on  the 
same  day,  but  one  was  recorded  at  a  later  time  than  the  other. 
After  the  recording  of  both  of  the  mortgages,  the  one  which 
had  first  been  recorded  was  assigned  to  a  purchaser  who  paid 
value,  and  who  had  no  notice  of  the  agreement  that  the  mort- 
gages should  be  equal  as  to  priority.  The  Supreme  Court,  at 
General  Term  (4  Hun,  703),  held  that  the  assignee  might  avail 
himself  of  the  earlier  recording  of  his  mortgage,  and  that  it 
was  a  prior  lien  to  the  other ;  but  the  Court  of  Appeals  reversed 
this  decision,  and  decided  that  the  assignee  of  the  mortgage 
was  bound  by  the  parol  agreement  which  had  been  made  by 
his  assignor  with  the  owner  of  the  other  incumbrance.1  Aside 
from  the  recording  acts,  the  assignee  took  his  mortgage  subject 
to  the  equities  between  his  assignor  and  the  other  mortgagee  ; 
and  there  was  nothing  to  estop  the  other  mortgagee  from  as- 
serting his  rights,  as  he  did  not  nothing  to  induce  the  assignee 
to  purchase,  and  did  not,  by  any  act  or  omission,  mislead  him. 
The  recording  act  did  not  affect  the  rights  of  the  parties,  as 

1  Decided  February  15th,  1876,  and  not  yet  reported  except,  in  the  memo' 
randum  in  the  N.  Y.  Weekly  Dig.  vol.  2,  p.  149. 
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that  only  applies  to  subsequent  incumbrances  which  are  first  re- 
corded, and  neither  mortgage  was  a  subsequent  conveyance  to 
the  other,  both  being  executed  at  the  same  time.  The  only  ef- 
fect of  the  recording  of  an  assignment  of  a  mortgage  is  to  pro- 
tect the  assignee  against  a  subsequent  sale  of  the  mortgage  it- 
self, the  recording  act  only  applying  to  successive  purchasers 
from  the  same  sellers.1  The  assignee  of  the  mortgage  first  re- 
corded was  held  not  to  have  gained  any  rights  by  his  assign- 
ment as  against  the  owner  of  the  other  mortgage,  except  such 
as  had  been  possessed  by  his  assignor. 

In  Delancey  v.  Stearns  (decided  May  23,  1876,  but  not  yet 
reported  except  by  memorandum  in  the  Albany  Law  Journal, 
vol.  13,  p.  450),  B.  took  a  mortgage  in  payment  of  an  antece- 
dent debt,  and  without  relinquishing  any  security  or  giving  any 
new  consideration.  B.  had  notice  at  the  time  of  an  unrecorded 
mortgage  on  the  same  premises.  Subsequently  B.  assigned  the 
mortgage  for  value  to  B.,  who  had  no  notice  of  the  unrecorded 
mortgage.  It  was  held  by  the  Court  of  Appeals  that  B.  stood 
in  no  better  position  than  B.  as  to  such  unrecorded  mortgage,  and 
that  although,  on  the  question  of  notice,  the  iona  fide  assignee 
of  a  mortgage  for  value  may  stand  in  a  better  position  than  the 
mortgagee,  he  cannot-  on  the  question  of  the  consideration  of  the 
mortgage,  either  as  between  himself  and  the  mortgagor  or  third 
persons. 

In  Sehafer  v.  Heilly  (50  N".  Y.  61),  a  mortgage  was  made 
without  consideration,  to  be  sold  by  the  mortgagee  for  the 
benefit  of  the  mortgagor,  and  it  was  duly  recorded.  Subse- 
quent to  the  record  of  the  mortgage,  a  mechanic's  lien  upon  the 
property  was  perfected.  After  the  perfecting  of  the  mechanic's 
lien  a  purchaser  of  the  mortgage  received  an  assignment  of  it, 
and  paid  a  valuable  consideration  therefor,  relying  upon  a  sworn 
statement  of  the  mortgagor  (untrue  in  fact)  that  the  mortgage 
was  a  valid  security  for  the  whole  amount  secured  by  it,  and 
that  the  money  was  advanced  by  the  mortgagee  for  it.  It  was 
held  that  the  mortgage  became  valid  only,  because  of  the  estop- 
pel of  the  mortgagor,  and  that  its  lien  commenced  at  that  time ; 
that  the  holder  of  the  mechanic's  lien  was  not  bound  or  prej- 

1  Purdy  v.  Huntington,  42  N.  Y.  334. 
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udiced  by  the  acts  of  tlie  mortgagor  subsequent  to  the  time 
when  his  rights  vested,  and  that  his  equities  were  superior  to 
those  of  the  assignee  of  the  mortgage.1 

It  may  properly  be  said  that  the  principles  of  these  cases  do 
not  afford  encouragement  to  purchasers  of  mortgage  securities. 

Curious  questions  will  be  presented  in  connection  with  nego- 
tiable promissory  notes  secured  by  mortgages,  as  between  the 
indorsees  or  transferees  of  such  notes,  whose  rights  were  per- 
fected subsequently  to  the  perfecting  of  a  lien  upon  or  a  con- 
veyance of  the  mortgaged  premises,  and  the  lienor  or  grantee. 
As  against  the  maker  of  the  note  the  indorsee  will  acquire  a 
perfect  title  free  of  all  defenses  ; 2  but  it  does  not  at  all  follow 
that  if  a  valid  lien  is  obtained  upon  the  land  before  the  note 
comes  into  the  hands  of  a  bona  fide  purchaser,  the  holder  of  the 
lien  may  not  assert  any  of  the  defenses  which  existed  against 
the  note  at  the  time  his  right  accrued,  in  order  to  protect  his 
title. 

When  the  Assignee  of  a  Mortgage  takes  it  subject  to  the  Equities 
of  Third  Persons  claiming  Sights  in  the  Mortgage. 

If  the  validity  of  the  mortgage  be  conceded,  and  if  there  be 
no  question  as  to  its  priority  of  lien,  there  may  still  be  question 
as-  to  the  title  of  the  mortgagee  to  it,  and  of  his  right  to  assign 
it.  A  debt  secured  by  mortgage  is  an  article  of  personal  prop- 
erty, and  an  assignment  of  it  may,  for  most  purposes,  be  judged 
by  the  same  rules  which  control  transfers  of  other  choses  in 
action.  If  the  mortgagee  shall  have  parted  with  the  title  to  one 
person,  he  cannot  thereafter  confer  a  title  on  another ; 3  but 
there  are  cases  where  the .  true  owner  of  a  mortgage  may,  by 
allowing  another  person  to  hold  the  apparent  title,  confer  upon 
him  the  power  of  conveying  it. 

The  following  cases,  will  illustrate  the  rules  which  govern  in 
this  class  of  questions : 

In  Covell  v.  The  Tradesmen's  BanTc  (1  Paige,  131),  Covell 

'  See  also  Trustees  of  Union  College  v.  Wheeler,  CI  N.  Y.  88. 
1  Gould  t.  Marsh,  4  N.  T.  Sup.  (T.  &  C.)  128 ;  s.  c.  1  Hun,  566. 
s  Kellogg  T.  Smith,  26  N.  Y.  18. 
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had  a  sealed  note  for  $2,425  against  Hunt,  payable  to  himself 
in  a  year.  He  borrowed  $100  of  Mullins,  and  pledged  the 
note  to  secure  it,  indorsing  his  name  in  blank.  M.  being  in- 
debted to  the  Tradesmen's  Bank  in  $2,600,  and  pretending  to 
own  the  note,  transferred  it  to  the  bank  in  payment  of  $1,000 
of  that  debt,  and  received  the  balance  of  the  note  in  money. 
He  indorsed  the  note  in  blank,  and  delivered  it  to  the  bank. 
All  this  was  within  two  months  after  the  sealed  note  was  given. 
Covell  having  paid  M.  in  full,  claimed  the  note  of  the  bank, 
and  it  was  held,  that  having  both  the  prior  equity  and  the  legal 
title,  he  was  entitled  to  the  note. 

In  Poillon  v.  Martin  (1  Sandf.  Ch.  569),  Poillon,  who  was 
the  owner  of  a  mortgage,  sold  and  transferred  it  to  the  manag- 
ing clerk  of  Williams,  who  was  his  solicitor  and  confidential 
adviser,  for  worthless  notes  of  a  county  bank,  being  persuaded 
to  make  the  sale  in  part  by  the  conduct  of  "W".  A  few  days 
after,  the  first  assignment  was  destroyed,  and  a  new  one  was 
made  by  P.  to  B.,  for  the  benefit  of  "W.  After  this,  J.  bought 
the  mortgage  from  "W.  in  good  faith,  for  value  paid,  without 
notice,  and  received  an  assignment  from  B.  It  was  held,  that 
the  transfers  to  "W.'s  clerk  and  to  his  friend  for  his  benefit  were 
void,  because  of  the  confidential  relation  between  him  and  P. 
It  was  further  held,  that  J.  was  not  protected  as  against  P.'s 
prior  equities,  and  that  he  must  lose  the  mortgage  which  he  had 
innocently  purchased. 

In  Sweet  v.  Van  Wyck  (3  Barb.  Ch.  647),  it  is  said  that  where 
a  bond  and  mortgage  are  assigned  as  security  for  debt,  a  subse- 
quent assignee  takes  the  same  subject  to  the  right  of  the 
original  assignor  to  redeem  the  securities,  upon  paying  the 
amount  of  the  loan  for  which  such  bond  and  mortgage  was 
pledged,  with  interest.  It  does  not  appear,  in  this  case, 
whether  the  assignee  was  or  was  not  a  bona  fide  purchaser  with- 
out notice. 

In  Bush  v.  Lathrop  (22  1ST.  Y.  535),  a  mortgage  for  $1,400 
'  and  interest,  was  assigned  as  collateral  security  for  $268  20,  by 
an  instrument  absolute  upon  its  face,  with  a  consideration  ex- 
pressed of  $268  20.  The  assignee  afterwards  transferred  it  for 
its  full  value,  and  the  question  was  presented  as  to  whether  the 
final  assignee  could  hold  the  mortgage  for  its  full  amount.    The 
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authorities  were  quite  fully  reviewed  by  Denio,  J.,  and  it  was 
held,  by  a  divided  court,  that  the  holder  of  the  mortgage  was 
bound  by  the  condition  for  redemption,  and  that  the  equity  of 
the  assignor  was  not  destroyed  by  the  assignment.  A  similar 
question  was,  however,  presented  in  Moore  v.  The  Metropolitan 
National  Bank  (55  N.  Y.  41),  and  the  principle  in  Bush  v. 

„  Lathrop,  was  there  repudiated  and  overruled.  The  distinction 
between  patent  and  latent  equities  was  not  relied  upon,  but  it 
was  held  that  where  a  person  has  conferred  upon  another  an  ap- 
parently valid  title  to  a, chattel,  he  ought,  equitably,  to  be  pre- 
cluded from  asserting  his  title  against  a  bona  fide  purchaser 
from  such  apparent  owner  upon  the  faith  of  the  title  which  he 
had  apparently  given.  Another  reason  was  that  were  the  rule 
otherwise,  it  would  afford  opportunities  for  the  perpetration  of 
frauds  upon  the  purchasers  from  such  apparent  owners.  Where 
one,  known  to  be  the  owner  of  chattels,  delivers  them  to  another, 
together  with  an  absolute  written  transfer  of  all  his  title  thereto, 
he  thereby  enables  him  to  hold  himself  out  as  owner,  and 
as  such,  obtain  credit  upon  and  make  sales  of  the  property  ;( and 
if,  after  he  had  so  done,  the  owner  was  permitted  to  come  in 
and  assert  his  title  against  those  dealing  upon  the  faith  of 
these  appearan3es,  the  dishonest  might  combine  and  practice 
the  grossest  frauds.  Another  .reason  is  that  such  a  case  is  a 
proper  one  for  the  application  of  the  legal  maxim  that,  where 
one  of  two  innocent  parties  must  sustain  a  loss  from  the  fraud 
of  a  third,  such  loss  shall  fall  upon  the  one,  if  either,  whose  act 
has  enabled  such  fraud  to  be  committed.  These  principles  had 
been  applied  in  McNeil  v.  The  Tenth  National  Bank  (46  N. 
Y.  325),  to  a  case  where  the  transfer  was  of  shares  of  stock  in 
an  incorporated  company,  and  in  Moore  v.  The  Metropolitan 
National  Bank  {supra),  they  were  held  to  apply  with  all  of 
their  force  to  choses  in  action.  There  is  no  reason  why  the 
owner  of  a  horse  or  of  bank  shares,  who  has  given  to  another 
a  transfer  of  all  his  right  thereto  for  some  other  purpose  than 
of  passing  the  title,  ahould  be  precluded  as  against  a  oona  fide 
purchaser  from  such  person,  from  asserting  his  title,  while,  un- 
der the  same  state  of  facts,  he  may  reclaim  from  such  purchaser 
a  bond  and  mortgage  or  a  certificate  of  indebtedness.     As  to 
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the  former,  he  is  estopped,  and  as  to  the  latter,  the  innocent 
purchaser  will  also  be  protected.1 

A  similar  principle  was  declared  in  Dillaye  v.  The  Commer- 
cial Bank  of  Whitehall  (51 1ST.  Y.  345),  in  which  it  was  de- 
termined that  where  a  trustee  is  clothed  with  full  power  to 
manage  and  control  the  trust  estate,  an  assignment  by  him  of  a 
mortgage  impressed  with  the  trust  to  a  oona  fide  purchaser  or 
pledgee,  cannot  be  impeached  by  the  cestui  que  trust. 

Rules  for  Determining  what  Equities  are  Destroyed  oy  an 
Assignment  to  a  bona  fide  Purchaser. 

The  following  propositions  appear  to  be  sustained  by  the 
decisions  already  cited  : 

1.  The  assignment  of  a  bond  and  mortgage  operates  as  a 
grant  or  transfer  of  the  interest  of  the  assignor  in  the  debt  or 
obligation,  and  in  the  land  as  security  therefor.  This  is  all  that, 
in  any  event,  or  under  any  circumstances,  can  be  received  by 
the  assignee  from  the  assignor. 

2.  The  assignee  may  acquire  the  rights  of  third  persons, 
either  under  the  recording  acts,  because  the  rights  of  such  third 
persons  did  not  appear  upon  the  public  records  when  a  positive 
rule  of  law  requires  that  they  should  so  appear,  or  because  such 
third  persons  have  by  their  actions  or  by  their  omitting  to  act, 
rendered  it  inequitable  that  they  should  assert  their  rights  as 
■against  him.  In  either  case,  the  rights  of  the  assignee  may  be 
said  to  depend  upon  an  estoppel  against  the  persons  whose 
rights  are  cut  off  for  his  benefit.  Such  an  estoppel  operates  as 
an  equitable  grant,  and  the  rights  which  are  acquired  by  the 
assignee,  and  which  were  not  possessed  by  the  assignor,  depend 
upon  such  estoppel  or  equitable  grant,  and  not  upon  the  assign- 
ment. 

3.  The  liability  of  the  mortgagor  upon  his  bond  for  the  debt 
is  inherited  by  his  personal  representatives,  no  matter  in  whose 
hands  the  obligation  may  be,  and  he  may  render  a  void  bond 

1  See  Cutts  v.  Guild  (57  N.  Y.  229),  in  which  the  doctrine  of  Bush  v.  Lathrop 
was  approved  by  the  Commission  of  Appeals.  See  also,  to  same  effect,  Trustees 
of  Union  College  v.  Wheeler,  61  N.  Y.  88. 
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obligation  binding  upon  himself  and  them  in  the  hands  of  a 
purchaser  of  it  by  acts  which  render  it  dishonest  to  deny  that  it 
is  so.  In  the  same  way  he  may,  so  long  as  the  land  continues 
to  be  his,  bind  the  land'  by  the  mortgage  by  way  of  estoppel, 
and  thereby  cut  off  a  defense  which  might  otherwise  be  made ;. 
and  such  estoppel  will  bind  himself  and  those  who  acquire, 
interests  in  the  land  under  him  subsequent  thereto.  But  it 
will  not  bind  interests  which  vested  previous  to  "such  estoppel,1 
and  the  owners  of  interests  which  had  previously  vested  can 
only  have  their  property  taken  away  from  them  by  some  act  or 
neglect  of  their  own,  as,  for  instance,  by  omitting  to  record  the 
instruments  upon  which  their  rights  depend,  when  the  law  re- 
quires that  they  should  be  recorded. 

4.  "When  questions  arise  as  to  the  title  to  the  mortgage  itself, 
all  the  claimants  agreeing  with  regard  to  its  validity,  such  ques- 
tions are  to  be  decided  upon  the  same  principles  which  would 
govern  if  the  subject  of  the  controversy  were  a  horse  or  any 
other  chattel,  except  that  the  recording  acts  are  to  be  considered 
in  the  cases  to  which  they  may  apply. 

When  the  Mortgagor  will  he  Estopped  from  setting  up  a  De- 
fense as  against  an  Assignee  of  the  Mortgage. 

Since  a  mortgage  carries  with  it  no  conclusive  presumption 
of  validity,  it  is  never  safe  to  take  an  assignment  of  a  mortgage 
without  first  making  inquiry  of  the  parties  who  might  possibly 
have  some  claim  or  defense  against  it  as  to  their  rights.  If  this 
inquiry  be  made  in  good  faith,  the  answers  in  relation  to  the 
instrument  are  conclusive  as  against  the  parties  making  them, 
and  all  persons  afterwards  claiming  under  such  parties,  in  favor 
of  the  person  making  the  inquiry  and  acting  upon  the  informa- 
tion received,  by  way  of  estoppel.2 

An  estoppel  in  pais  is  denned  to  be  "  an  admission  or  state- 
ment, made  by  one  individual,  intended  to  influence  the  conduct 


1  Sohafer  v.  Reilly,  60  N.  Y.  61. 

2  Payne  v.  Burnham,  2  Hun,  143;  s.  o.  4  N.  T.  Sup.  (T.  <fe  C.)  678;  Eitel  v. 
Bracken,  6  J.  &  S.  1  ;  Watson  v.  McLaren,  19  Wend.  557 ;  Lesley  v.  Johnson,  41 
Barb.  359 ;  Ferguson  v.  Hamilton,  35  Id.  427 ;  Clark  v.  Sisson,  5  Duer,  408. 
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of  another  with  whom  he  is  dealing,  and  actually  leading  him 
into  a  line  of  conduct  which  must  be  prejudicial  to  his  interests, 
unless  the  party  making  the  admission  or  statement  be  cut  off 
from  the  power  of  retraction." 1  In  "such  a  case  it  would  be 
against  good  conscience  and  a  fraud,  to  deny  the  truth  of  the 
statement  thus  made  and  acted  upon ;  and  this  is  the  point  upon 
which  the  question  of  estoppel  turns.3  By  an  estoppel'a  man's 
mouth  is  closed  so  as  to  prevent  him  from  showing  the  truth, 
and  the  law  will  only  enforce  it  when  the  rule  of  policy  is  also 
■a  plain  rule  of  morals.  The  doctrine  of  estoppel  in  pais  rests 
upon  equity,  good  conscience,  and  honest  dealing;  it  is  not  suffi- 
cient that  the  statement  was  believed  to  be  a  protection  as  a 
matter  of  law,  but  the  facts  stated  must  be  believed  and  relied 
on,  and  a  change  of  position  must  be  induced  by  such  reliance 
on  their  truth.3  No  mere  form  will  work:  an  estoppel ;  and  if 
the  person  inquiring,4  or  his  agent  in  the  special  transaction,6 
have  knowledge  of  the  facts,  a  statement  made  for  the  purpose 
of  affording  him  a  legal  protection  will  not  answer.  If  he  does 
not  believe  the  statement  to  be  true,  it  will  not  protect  him.6 
A"  statement  that  a  mortgage  is  valid,  is,  therefore,  no  protec- 
tion to  a  party  to  the  transaction  out  of  which  the  defense 
arose,7  even  though  he  received  the  statement  and  acted  upon  it, 
believing  that  it  would  afford  him  protection.8 

An  indispensible  requisite  of  an  estoppel  in  pais  is  that  the 
conduct  or  representation  was  intended  to,  and  did  in  fact,  influ- 
ence the  other  party  to  his  injury.  It  is  not  sufficient  that  a 
person  is  made  to  believe  th#t  an  estoppel  will  be  made  in  the 
future.9 

• 

1  Dezell  v.  Odell,  3  Hill,  219;  Reynolds  v.  Lounsbury,  6  Hill,  534. 
'  Barker  v.  The  Union  Mutual  Ins.  Co.  43  N.  Y.  283. 

8  Welland  Canal  v.  Hathaway,  8  Wend.  483 ;  Shapley  v.  Abbott,  42  N.  Y. 
443. 

4  Shapley  v.  Abbott,  42  N.  Y.  443 ;  Kneettle  v.  Newcomb,  31  Barb.  169. 

5  Hutchins  y.  Hebbard,  34  N.  Y.  24;  Plumb  t.  Cattaraugus  Ins.  Co.  18  N.  Y. 
■394  ;  Lawrence  v.  BroWD,  5  N.  Y.  (1  Seld.)  401. 

*  Keeler  v.  Davis,  5  Duer,  507 ;  Lawrence  v.  Brown,  5  N.  Y.  394 ;  Chautauqua 
Bank  v.  White,  6  Id.  236 ;  Jewett  v.  Miller,  10  Id.  402 ;  Eitel  v.  Bracken,  6  J.  &  S.I. 
'  Van  Sickle  t.  Palmer,  2  X  Y.  Sup.  (T.  <fe  C.)  612. 

6  Eitel  v.  Bracken,  6  J.  &  S.  1 ;  Shapley  v.  Abbott,  42  N.  Y.  443. 
"  Payne  v.  Burnham,  62  N.  Y.  69. 
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If  the  mortgagor  states  to  a  person  about  taking  an  assign- 
ment that  the  mortgage  is  valid  and  free  from  defenses,  and  if 
such  person  believes  such  statement  to  be  true,  and  if  he  acts 
upon  it  in  good  faith,  it  will  protect  him,  even  though  the  mort- 
gage be  void  for  usury.1 

The  statement  must  be  fairly  obtained,  without  any  trick  or 
fraud,  since  one  who  claims  the  protection  of  an  equitable  rule 
must  himself,  act  equitably.3  It  is  therefore  desirable  that  a 
person  who  intends  to  rely  upon  such  a  statement  should  be  sat- 
isfied that  its  meaning  is  well  understood  by  the  person  who  is 
making  it,  and  that  he  should  be  able  to  prove  that  his  conduct 
was  such  as  to  exclude  all  presumption  of  unfairness  or  of  arti- 
fice on  his  part.  If  he  himself  does  nothing  which  ought  to 
mislead,  the  person  with  whom  he  deals  will  not  be  allowed  to 
mislead  or  to  defraud  him,  and  will  be  held  to  the  truth  of  the 
statement.  The  statement  will  in  such  a  case  be  held  to  operate 
as  an  estoppel,  even  though  it  is  signed  by  a  person  who  does 
not  understand  the  language  in  which  it  is  written,  or  the  pur- 
pose for  which  it  is  to  be  used.3 

The  rule  which  enforces  an  estoppel  in  pais  is  an  equitable 
one,  and  should  not  be  subverted  to  the  assisting  of  oppression, 
and  there  is  neither  reason  nor  justice  in  the  enforcing  of  a  rule 
of  ethics  to  enable  the  recovery  of  usurious  profits.  If  a  person 
attempted,  by  the  construction  of  an  estoppel  to  enforce  a 
void  mortgage  of  $1,000  purchased  for  $100,  it  should  be 
permitted  upon  some  other  ground  than  the  principles  of  moral- 
ity and  good  conscience.  These  principles  would  denounce  it 
as  oppression  and  extortion,  and  courts  should  be  cautious  not 
to  establish  an  iron  rule,  the  practical  operation  of  which  sub- 
verts the  very  principle  upon  which  it  is  based.  For  these  rea- 
sons an  estoppel  will  not  operate  to  enable  the  purchaser  of  a 
mortgage  to  make  a  speculation  out  of  the  falsehood  of  the 
mortgagor,  and  it  will  only  protect  him  to  the  extent  of  the 


1  Mason  v.  Anthony,  3  Keyes,  609 ;  Real  Estate  Trust  Co.  y.  Seagreave,  49 
How.  489. 

a  Wilcox  v.  Howell,  44  N.  Y.  398;  s.  o.  44  Barb.  396;  Mechanics'  Bank  v. 
Townsend,  17  How.  569. 

3  Dinkelspiel  v.  Franklin,  1  Hun,  339;  Phillip  y.. Gallant,  62  N.  Y.  256. 
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amount  of  money  actually  advanced  by  him  upon  the  faith  of 
the  mortgagor's  statement  as  to  the  validity  of  the  security, 
with  legal  interest.1 

To  create  an  estoppel,  it  is  necessary  that  the  statement  be 
made  to  the  person  about  to  act  upon  it,  and  with  intent  that 
he  shall  do  so.  Every  mortgage  or  other  written  obligation  of 
indebtedness  contains  within  itself  a  statement  of  facts  which 
imports  validity,  but  the  statement  does  not  prevent  the  person 
promising  from  availing  himself  of  any  valid  defense ;  for  no- 
estoppel  is  allowed  in  favor  of  a  stranger  to  whom  it  was  not 
made,  and  whose  conduct  it  was  not  expressly  designed  to  in- 
fluence.2 

An  estoppel  binds  the  person  making  the  statement,  and  all 
claiming  under  him  subsequent  to  the  time  when  it  has  become 
binding  by  the  change  of  position  which  it  induces,  but  it  can- 
not bind  strangers.  It  operates,  as  it  were,  as  an  equitable  as- 
signment of  the  rights  of  the  person  estopped,  but  it  concludes 
no  one  else.3 

The  grantee  of  a  person  bound  by  an  estoppel  is  also  bound 
by  it,  upon  the  principle  that  a  man  can  only  convey  such  rights 
as  h£  has,  but  statements  and  admissions  made  by  the  grantor  of 
a  chose  in  action,  and  which  have  not  become  binding  as  estop- 
pels, do  hot  have  any  such  effect.  A  declaration  made  by  a 
mortgagee  prior  to  an  assignment,  to  the  effect  that  the  mort- 
gage is  void  for  usury,  is  not  even  admissible  against  his  as- 
signee for  value,4  neither  are  any  other  declarations  or  admis- 
sions which  have  not  influenced  the  conduct  of  the  persons  to- 
whom  they  were  made  in  dealing  with  the  security.5  Even  a 
receipt  in  writing,  signed  by  the  mortgagee,  is  not  in  itself  con- 
clusive evidence  of  payment  as  against  his  assignee  for  value,, 
for  a  receipt  is  but  a  written  admission,  and  is  always  capable 
of  explanation.6 

1  Payne  v.  Burnham,  62  N.  Y.  69 ;  rev'g  s.  o.  4  N.  Y.  Sup.  (T.  &  C.)  678 ;  2. 
Hun,  143. 

'  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co.  13  N.  Y.  638. 

3  Schafer  v.  Reilly,  60  N.  Y.  61. 

4  Booth  v.  Swezey,  8  N.  Y.  (4  Seld.)  276. 

1  Paige  v.  Cagwin,  7  Hill,  361 ;  Smith  y.  Webb,  1  Barb.  230. 
6  Foster  v.  Beals,  21  N.  Y.  247. 
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What  Cov&nants  are  Implied  in  an  Assignment  of  a  Mortgage. 

The  authorities  state  in  general  terms,  that  the  vendor  of  a 
•chose  in  action,  in  the  absence  of  express  stipulations,  impliedly 
warrants  its  legal  soundness  and  validity.  If  there  are  excep- 
tions to  this  rule,  they  do  not  exist  where  the  invalidity  of  the 
<lebt  or  security  sold  arises  out  of  the  vendor's  own  dealing 
with  or  relation  to  it.1  An  absolute  transfer  carries  with  it  by 
implication  also  a  covenant  that  the  vendor  has  a  perfect  title,3 
except  where  the  vendor  has  not  the  possession  of ,  the  chose  in 
action,  in  which  case  such  a  covenant  is  not  implied.3  In  addi- 
tion to  the  warranty  of  title  on  the  sale  of  a  mortgage,  there  is 
implied  a  warranty  that  it  is  not  a  forgery  ; 4  that  it  is  unpaid ; 
that  there  is  no  legal  defense  to  its  collection,5  and  that  it  can 
-be  enforced  when  it  shall  become  due  according  to  its  terms.6 

The  implied  warranty  accompanying  the  sale  of  a  chattel  or 
of  a  chose  in  action  is  similar  in  effect  to  the  covenant  for  quiet 
enjoyment  in  respect  to  lands.7  In  actions  upon  such  covenants 
it  is  necessary  to  show  that  the  possession  of  the  grantee  has 
been' disturbed,8  though  .not  necessarily  by  process  of  law,9  and 
in  order  to  recover  upon  the  implied  covenants  in  an  assignment 
of  a  chose  in  action,  it  must  be  shown  that  the  assignee  has  ac- 
tually suffered  a  loss  that  would  not  have  come  to  him  if  the 
covenants  had  not  been  broken.  He  may  voluntarily  surrender 
his  rights  to  the  true  owner,  and  take  upon  himself  the  burden, 
as  against  his  assignor,  of  showing  the  title  of  the  claimant ; 10 
but,  so  long  as  the  assignee  is  in  the  enjoyment  of  the  thing 
;sold,  he  cannot  maintain  an  action  against  his  assignor.     Nor 


1  Delaware  Bank  v.  Jarvis,  20  N.  Y.  226. 

'  BurtV  Dewey,  40  N.  Y.  283  ;  Carman  v.  Trade,  25  How.  440. 

3  Scranton  v.  Clark,  39  Barb.  273  ;  s.  o.  affi'd  6  Trans.  App.  132. 

'  Corwin  v.  Wesley,  2  J.  &  S.  109.  6  Fake  v.  Smith.  1  Abb.  N.  S.  106. 

'  Furniss  v.  Furniss,  34  N.  Y.  485  ;  affi'g  s.  o.  3  Robt.  269. 

'  Delaware  Bank  v.  Jarvis,  20  N.  Y.  226  ;  Coolidge  v.  Brigham,  5  Mete.  68 ; 
Bordewell  v.  Colie,  1  Lans.  141. 

■  Case  v.  Hall,  24  Wend.  102. 

"  Greenvault  v.  Davis,  4  Hill,  643 ;  St.  John  v.  Palmer,  5  Hill,  599. 

10  Sweetman  v.  Prince,  26  N.  Y.  224 ;  Bordewell  v.  Colie,  1  Lans.  141 ;  Burt 
■v.  Dewey,  40  N.  Y.  283. 
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can  lie,  by  an  amicable  arrangement,  settle  with  the  claimant 
and  extinguish  the  adverse  title.  He  must  submit  and  sur- 
render his  claims,  or  there  must  be  a  judicial  determination  in 
favor  of  the  adverse  claimant,1  and  even  a  judicial  determina- 
tion is  not  conclusive  until  a  payment  or  assignment  directed 
to  be  made  by  it,  has  actually  been  made.2 

Notice  of  the  Assignment  of  a  Mortgage  should  ie  given  to  the- 

Mortgagor. 

The  assignee  of  a  bond  and  mortgage,  as  well  as  assign  ees- 
of  other  choses  in  action,  must  give  notice  of  the  assignment  if 
he  wishes  to  protect  himself  against  a  oona  fide  payment  to  the 
assignor  or  his  duly  constituted  agent  by  the  debtor.3  By 
the  express  provision  of  the  statute,  the  recording  of  the  as- 
signment is  not  of  itself  to  be  deemed  notice  of  such  assign- 
ment to  the  mortgagor,  or  his  heirs  or  personal  .representatives,, 
so  as  to  invalidate  any  payment  made  by  them,  or  either  of 
them,  to  the  mortgagee.4  If  the  assignee  neglects  to  give  actual 
notice  himself,  he  must,  in  order  to  avoid  the  effect  of  payment 
to  the  assignor,  show  that  the  debtor,  before  making  it,  in  some 
other  way  acquired  knowledge  of  the  fact.  Notice  may  be  in- 
ferred, of  course,  from  the  circumstances  attending  the  trans- 
action ;  but  the  true  question  is  one  of  good  faith.  The  failure 
to  produce  the  bond  and  mortgage  by  the  mortgagee  at  the 
time  of  receiving  the  payment,  with  the  suggestion  of  a  false 
reason  to  excuse  it,  and  the  insolvency  of  the  mortgagee  are 
not  sufficient  as  a  matter  of  law  to  put  the  mortgagor  on  in- 
quiry and  charge  him  with  notice  that  the  mortgage  has  been 
assigned.5  A  colorable  or  fictitious  payment  plainly  contrived 
by  the  mortgagor  and  mortgagee  for  the  purpose  of  defrauding 
the  assignee,  will  not  affect  his  rights,6  and  the  fact  of  payment 

1  Bordewell  v.  Colie,  1  Lang.  141. 

'  Burt  v.  Dewey,  40  N".  Y.  283. 

3  James  v.  Johnson,  6  Johns.  Ch.  427 ;  s.  o.  2  Cow.  21 6 ;  N.  Y.  Life  Ins.  &  Trust 
Co.  v.  Smith,  2  Barb.  Ch.  82  ;  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88,. 
111. 

'  1  R.  S.  763,  §  42  ;  Reed  v.  Marble,  10  Paige,  409. 

*  Foster  v.  Beals,  21  H".  Y.  247.  •  Brown  v.  Blydenburgh,  7  N.  Y.  141„ 
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must  be  shown  by  something  more  than  the  mere  admission  or 
receipt  of  the  mortgagor.1  If  actual  notice  of  the  assignment 
be  given  to  the  mortgagor,  subsequent  payments  to  the  mort- 
gagee will  be  invalid,  and  will  not  operate  to  reduce  the  mortgage 
debt.*  But  if  no  notice  is  given  to  him,  even  a  tender  to  the 
mortgagee,  without  actual  payment,,  may  discharge  the  mortgage 
lien.3 

If  the  assignment  be  properly  recorded,  it  is  notice  to  the 
holders  of  prior  mortgages  to  such  an  extent  as  to  entitle  the 
assignee  of  the  subsequent  incumbrance  to  be  made  a  party  to 
the  foreclosure  of  the  senior  one.4  If,  however,  by  any  means, 
the  assignment  is  not  duly  recorded,  the  assignee  must  give 
actual  notice  to  the  holder  of  a  prior  mortgage ;  and  if  he  fails 
to  do  so,  he  will  be  cut  off  by  a  decree  of  foreclosure  of 
such  mortgage,  although  he  was  not  made  a  party  to  the  fore- 
closure.5 

1  Foster  v.  Beals,  21  N.  Y.  247. 

0  Mitchell  v.  Cook,  17  How.  110 ;  s.  o.  affi'd  29  Barb.  243 ;  s.  o.  rev'd  on  other 
grounds,  7  N.  Y.  (3  Seld.)  538. 

3  Hetzell  v.  Barber,  6  Hun,  534: 

4  Vanderkemp  v.  Shelton,  11  Paige,  28;  Pickett  v.  Barron,  29  Barb.  505  ; 
Winslow  v.  McCall,  32  Barb.  241  ;  Ely  v.  Scofield,  35  Barb.  330. 

*  Moore  v.  Sloan,  60  Barb.  442. 


CHAPTER   XI. 

THE  SATISFACTION  AND  DISCHARGE  OF  MORTGAGES. 


Who    may    receive    Payment    of   the    Mortgage   Debt    and 
acknowledge  Satisfaction. 

Since  the  debt  is  the  life  of  the  mortgage,  payment  of  the 
debt  will  discharge  the  lien.1  The  debt  may  be  paid  or  dis- 
charged in  any  way  that  the  parties  may  agree  upon.2 

According  to  the  decisions  in  this  State,  a  mortgage  is  but  a 
security,  and  is  treated  as  a  mere  personal  contract.3  If  there  be 
more  than  one  mortgagee,  so  far  as  the  mortgagor  is  concerned 
they  are  to  be  regarded  as  one  person,  and  he  has  a  right  to 
deal  with  each  as  representing  all.4  By  accepting  a  joint  mort- 
gage, each  mortgagee  gives  to  every  other  the  power  which  this 
principle  implies,  as  each  member  of  a  copartnership  clothes 
each  of  his  copartners  with  power  to  bind  him  in  all  matters 
within  the  scope  of  their  joint  business.  Except  for  the  pur- 
pose of  receiving  payment  and  acknowledging  satisfaction,  the 
powers  of  an  ordinary  joint  obligee  over  the  obligation  would 
.  not  probably  correspond  with  those  of  a  partner,  but  to  that 
extent  they  are  identical,  and  the  obligor  may  safely  pay  to  one 
of  several  obligees.5  The  death  of  one  of  two  joint  mortgagees 
does  not  deprive  the  other  of  the  .right  to  receive  payment  of. 
and  to  discharge  a  mortgage  held  by  both,  but  renders  such 

1  Jackson  v.  Stackhouse,  1  Cow.  122. 

3  Griswold  v.  Griswojd,  7  Lans.  72. 

a  Green  v.  Hart,  1  Johns.  580 ;  Runyan  v.  Mersereau,  11  Johns.  534;  Martin  v. 
Mowlin,  2  Burr.  978. 

1  Carman  v.  Pultz,  21  N.  Y.  550. 

°  The  People  y.  Keyser,  28  N.  Y.  235  ;  Bowes  y.  Seeger,  8  Watts  <fe  Serg.  222 ; 
Pierson  v.  Hooker,  3  Johns.  68 ;  Austin  v.  Hall,  13  Johns.  286  ;  Fitch  y.  Forman, 
14  Johns.  172  ;  Bulkley  y.  Dayton,  14  Johns.  387 ;  Murray  v.  Blatchford,  1  Wend. 
883;  Stuyvesant  y.  Hall,  2  Barb.  Ch.  151. 
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right  exclusive  in  the  survivor.1  In  all  cases,  however,  of  a 
discharge  of  a  mortgage  by  one  of  two  or  more  joint  mort- 
gagees, the  person  receiving  the  payment  is,  in  equity,  treated 
as  a  trustee  for  the  money  received  by  him  for  the  benefit  of 
those  entitled.  His  right  to  receive  payment  and  discharge  the 
mortgage  is  a  mere  legal  right,  and  he  has  no  lien  upon  the 
fund.2 

One  of  two  or  more  executors  may  lawfully  receive  pay- 
ment of  and  discharge  an  obligation  due  to  the  estate  of  his 
testator,  whether  it  be  made  to  his  testator  or  to  him  and  his 
co-executor,  or  whether  his  co-executor  be  dead  or  alive  ;  and 
one  of  two  administrators  may  do  the  same.3  The  same  power 
belongs  to  a  surviving  trustee.4 

Power  of  a  Foreign  Executor  or  Administrator  to  receive 

Payment. 

It  is  a  principle  arising  from  international  comity,  that  per- 
sonal property  has  no  locality,  and  that  it  is  subject  to  the  law 
which  governs  the  person  of  the  owner,  as  well  in  respect  to 
the  disposition  of  it  by  act  inter  vivos,  as  to  its  transmission  by 
last  will  and  testament,  and  by  succession  upon  the  owner  dying 
intestate.5  A  mortgage  is  personal  property,  and  the  rights  of 
next  of  kin,  legatees,  and  others,  to  a  mortgage,  are  to  be  de- 
termined by  the  law  of  the  domicile  of  the  mortgagee.  But 
the  right  which  an  individual  may  claim  to  personal  property 
in  one  country,  under  title  from  a  person  domiciled  in  another, 
can  only  be  asserted  by  the  legal  instrumentalities  which  the 
institutions  of  the  country  where  the  claim  is  made  have  pro- 

'  Per  Selden,  J.,  in  The  People  y.  Keyser,  28  N.  T.  235. 

a  Petty  t.  Styward,  1  Eq.  Cas.  Abr.  290  ;  2  Fonbl.  Eq.  103,  and  notes ;  2  Story's 
Eq.  Jur.  §  1206  ;  2  Powell  on  Morts.  699, 700. 

3  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Douglass  v.  Satterlee,  11  .Tohns.  16  ; 
Murray  v.  Blatchford,  1  Wend.  583 ;  Wheeler  v.  Wheeler,  9  Cow.  34 ;  Bogert  v. 
Hertell,  4  Hill,  492. 

*  Hill  on  Trusts  and  Trustees  (3d  Am.  ed.)  442 ;  Lewin  on  Trusts  and  Trustees, 
284  ;  The  People  v.  Keyser,  28  IT.  Y.  228  ;  The  People  v.  Sigel,  46  How.  151. 

*  Story's  Conn,  of  Laws,  §§  376,  380,  383 ;  2  Kent's  Com.  428,  429 ;  Holmes  v. 
Eemsen,  4  Johns.  Ch.  460;  Shultz  y.  Pulver,  3  Paige,  182;  s.  o.  11  Wend.  363; 
Vroom  V.  Van  Home,  10  Paige,  549. 
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vided.  The  foreign  law  furnishes  the  rule  of  decision  as  to  the 
validity  of  the  title  to  the  thing  claimed  ;  but  in  respect  to  the 
legal  assertion  of  that  title,  it  has  no  extraterritorial  force.  As 
a  result  of  this  doctrine,  it  is  now  generally  held  everywhere, 
and  it  is  well  settled  in  this  State,  that  an  executor  or  adminis- 
trator appointed  in  another  State  has  not,  as  such,  any  authority 
beyond  the  sovereignty  by  virtue  of  whose  laws  he  was  ap- 
pointed.1 But  if  residents  of  this  State  have  in  their  possession 
property  which  belongs  to  a  party  domiciled  abroad,  or  are 
indebted  to  him,  they  may  recognize  any  valid  title  claimed 
under  him  arising  out  of  any  act  in  pais,  by  testament  or  by 
succession  upon  intestacy,  and  may  voluntarily  deliver  over  the 
property  or  make  payment  of  the  debt.  In  Vroom  v.  Van 
Home  (10  Paige,  549),  Chancellor  "Walworth  stated  that  the 
result  of  the  cases  in  this  State  seemed  to  be  that  a  foreign 
administrator  appointed  by  the  proper  tribunal  of  the  decedent's 
domicile,  was  authorized  to  take  charge  of  the  property  here, 
and  to  receive  debts  due  to  the  decedent  in  this  State,  where 
there  was  no  conflicting  grant  of  letters  here,  and  it  could  be 
done  without  suit.8 

An  executor  or  administrator  of  a  deceased  non-resident 
mortgagee,  appointed  by  the  proper  jurisdiction  in  the  place  of 
domicile  of  the  mortgagee,  may  receive  payment  of  the  mort- 
gage, though  our  courts  will  not  aid  him  in  compelling  pay- 
ment. He  may  even  foreclose  the  mortgage  by  advertisement 
in  this  State,  that  being  a  matter  of  contract  and  not  of  juris- 
diction,3 and  his  assignee  may  foreclose  by  action,  the  disability 
to  sue  being  personal,  and  not  an  infirmity  inhering  in  the 
subject  of  the  action,4,  but  he  cannot  himself  be  heard  in  our 
courts  without  having  qualified  under  our  laws.  If  there  be 
a  conflict  between  a  foreign  executor  or  administrator  and 
one  appointed  in  this  State,  the  authority  of  the  domestic  exec- 

'Denio,  J.,  in  Parsons  v.  Lyman,  20  N.  Y.  112  ;  Morrell  v.  Dickey,  1  Johns.  Ch. 
153  ;  Doolittle  v.  Lewis,  1  Johns.  Ch.  45 ;  Vroom  v.  Van  Home,  10  Paige-,  549. 

2  Parsons  v.  Lyman,  20  N.  Y.  115;  Trecothickv.  Austin,  4  Mason,  33  ;  William* 
r.  Storrs,  6  Johns.  Ch.  353  ;  Doolittle  v.  Lewis,  1  Johns.  Ch.  45. 

s  Doolittle  v.  Lewis,  1  Johns.  Ch.  45 ;  Averill  v.  Taylor,  6  How.  476 ;  s.  o. 
1  Code  R.  N.  S.  213. 

4  Peterson  v.  Cbemlcal  Bank,  29  How.  240 ;  s.  o.  32  N.  V.  21. 


THE   SATISFACTION  OF  MORTGAGES.  125 

utor  or  administrator  to  receive  payment  of  debts  and  to  dis- 
charge mortgages  is  exclusive,  and  a  satisfaction  of  a  mortgage 
by  a  foreign  executor  or  administrator  is  no  defense  to  an  action 
by  the  domestic  executor  or  administrator  to  foreclose.1 

An  Assignee  of  a  Mortgage,  who  holds  it  merely  as  Security, 
may  receive  Payment. 

When  a  mortgage  is  assigned  as  security,  the  assignee  may 
foreclose  and  hold  the  fund  over  and  above  his  debt  in  trust  for 
the  assignor,2  and,  since  he  may  compel  payment,  he  may  law- 
fully receive  it  and  give  a  sufficient  acquittance  and  discharge. 

Possession  of  the  Bond  is  in  some  cases  Evidence  of  an  Au- 
thority to  Collect. 
Payment  may  as  well  be  made  to  an  agent  of  the  mortgagee 
as  to  the  mortgagee  personally.  Possession  of  the  mortgage,, 
and  particularly  of  the  bond,  as  representing  the  debt,  has  been 
thought  to  be  evidence  of  authority  to  receive  payment  of  in- 
terest and  even  of  principal.3  Payments  made  in  good  faith  to- 
the  son  of  the  mortgagee  in  possession  of  the  papers  are  valid, 
but  the  presumption  of  authority  in  the  son  to  receive  pay- 
ments ceases  on  the  death  of  his  father.4  "Where  money  haa 
been  invested  through  an  attorney,  who  is  allowed  to  retain 
possession  of  the  bond  and  mortgage,  the  facts  together  justify 
the  mortgagor  in  assuming  that  the  attorney  is  authorized  to 
make  collections  both  of  principal  and  interest,  and  to  collect 
the  principal  in  one  sum  or  in  installments.  In  order  to  afford 
a  perfect  protection  to  the  mortgagor,  however,  he  should  take 
the  precaution  to  require  the  production  of  the  bond  at  the 
time  of  each  payment,  and  the  indorsement  thereon  of  the  pay- 
ments as  made.  The  withdrawal  of  the  bond  by  the  mortgagee 
will  work  a  revocation  of  the  implied  authority.5     On  the  same 

1  Stone  v.  Scripture,  4  Lans.  186. 

!  Slee  v.  Manhattan  Co.  1  Paige,  48 ;  Norton  v.  Warner,  3  Edw.  106. 

3  Van  Keuren  v.  Corlrins,  4  Hun,  129.  4  Megary  v.  Funtis,  5  Sandf.  97. 

•  Williams  v.  Walker,  2  Sandf.  Ch.  325  ;  Hatfield  v.  Reynolds,  34  Barb.  612; 
Brown  v.  Blydenbnrgh,  1  N.  Y.  (3  Seld.)  141 ;  Story  on  Agency,  §  104  ;  Whit- 
lock  v.  Waltham,  1  Salk.  157;  River  Clyde  Trustees  v.  Duncan,  25  Eng.  L.  <fc 
Eq.  19 ;  Owen  v.  Barrow,  4  Bos.  &  Pull.  101. 
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principle,  the  possession  of  the  bond  by  a  legatee,  entitled 
under  a  will  to  the  interest  for  her  life,  is  evidence  of  an  au- 
thority to  collect  such  interest ;  though,  if  the  principal  be  not 
due,  it  does  not  authorize  a  collection  of  the  principal.1 

Payment  to  a  mortgagee  after  the  mortgage  has  been 
assigned  by  him,  will  be  good  if  the  mortgagor  have  no  notice 
-of  the  assignment,2  but  if  the  payment  be  of  the  whole  amount 
■owing  upon  the  mortgage,  and  the  bond  is  not  produced  by  the 
mortgagee,  this  is  sufficient  to  put  the  mortgagor  upon  inquiry, 
.and  unexplained,  to  render  him  chargeable  with  knowledge  of 
the  fraud.8 

When  an  obligor  has  discharged  his  bond,  he  is  entitled  to 
have  it  given  up  and  canceled.  Neither  the  obligee  nor  any 
other  person  is  entitled  to  retain  it  for  their  convenience  with- 
out his  assent.  A  third  person  discharging  a  bond  and  mort- 
gage, for  his  own  safety,  may  demand  possession  of  the  bond 
and  mortgage,  and  when  the  maker  discharges  them  he  is  en- 
titled to  have  the  instruments  canceled.4 

In  what  Cases  the  Lien  of  a  Mortgage  may  he  Discharged  by 
a,  Tender  of  Payment. 

By  the  ancient  common  law,  a  mortgage  was  a  grant  of  land 
defeasible  on  the  condition  subsequent  of  paying  the  money  at 
the  exact  time  specified.  On  failure  to  perform  that  condition, 
the  grant  was  absolute,  and  neither  tender  nor  payment  made 
afterwards,  would  have  the  effect  to  revest  the  title.  The  spec- 
ified time  of  payment  was  called  the  law  day,  because  after  de- 
fault, the  legal  rights  of  the  mortgagor  were  gone.5  A  legal 
tender  at  the  day  appointed  by  the  mortgage  for  the  payment 
of  the  money  divested  the  estate  of  the  mortgagee,  even  though 
payment  were  refused.6 

In  this  State  the  law  is  well  settled  that  a  mortgage  is  a 

1  Giddings  v.  Seward,  16  N.  Y.  (2  Smith),  365. 

*  Van  Keuren  t.  Corkina,  6  N.  Y.  Sup.  (T.  &  C.)  355. 

3  Brown  v.  Blydenburgb,  1  H".  Y.  (3  Seld.)  141. 

4  Matter  of  Coater,  2  Johna.  Ch.  503. 

6  Comstock,  Ch.  J.,  in  Kortright  v.  Cady,  21  N.  Y.  355. 
■  Kortright  y.  Cady,  21  N.  Y.  343. 
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mere  security  or  pledge  of  the  land  covered  by  it  for  the  money 
borrowed  or  owing,  and  referred  to  in  it.  It  is  always  permis- 
sible for  the  mortgagor  to  redeem  by  paying  the  amount  due  at 
any  time  before  foreclosure;  acceptance  of  payment  of  the 
amount  due  will  discharge  the  incumbrance  on  the  land,  and 
tender  and  refusal  are  equivalent  to  performance.1 

A  valid  tender  can  be  made  at  any  time  after  the  debt  is 
due,  and  the  tender  of  the  amount  due  upon  a  mortgage,  will 
discharge  the  lien.2  This  is  to  be  taken  with  the  reservation 
that  the  debt  or  duty  remains,  and  that  the  rejected  tender  at  or 
after  the  stipulated  time  of  payment  or  performance,  has  the 
effect  only  to  discharge  the  party  thus  making  it  from  all  the 
contingent,  consequential  or  accessory  responsibilities  and  inci- 
dents of  his  contract,  but  without  releasing  his  prior  debt.  The 
tender  extinguishes  the  lien  and  saves  interest  and  costs,  but  the 
debt  remains.  The  creditor  by  refusing  to  accept  does  not  for- 
feit his  right  to  the  thing  tendered,  but  he  does  lose  all  collat- 
eral benefits  or  securities.3  Since  the  tender  and  refusal  do  not 
extinguish  the  debt,  but  only  defeat  a  particular  remedy,  it  is 
not  necessary  that  the  'tender  should  be  kept  good,  or  that  th& 
money  should  be  brought  into  court.4 

The  tender  should  be  of  the  full  amount  due  upon  the  mort- 
gage, and  it  does  not  affect  the  question  whether  the  person, 
owning  the  legal  title  to  the  mortgage  holds  it  in  his-own  right 
or  as  trustee  for  some  other  person.  In  any  event,  to  discharge 
the  lien,  the  tender  must  be  for  the  whole  amount  due  upon  the 
mortgage,5  and  it  must  also  be  unconditional.6 

1  Kemble  v.  Wallis,  10  Wend.  374. 

'  Kortright  v.  Cady,  21  N.  Y.  343  ;  rev'g  s.  o.  sub  nam.  Kortright  y.  Blunt,  23 
Barb.  490;  Jackson  v.  Crafts,  18  Johns.  110;  Edwards  v.  The  Farmers'  Fire  Ins. 
&  Loan  Co.  21  Wend.  467;  and  s.  o.  affi'd  26  Wend.  641 ;  Arnot  v.  Post,  6  Hill, 
65 ;  rev'd  on  other  grouDds,  2  Den.  344';  Graham  T.  Linden,  50  If.  Y.  547.  Contra, 
Merritt  v.  Lambert,  7  Paige,  344. 

8  Kortright  v.  Cady,  21  N.  Y.  343 ;  Hunter  v.  Le  Conte,  6  Cow.  728 ;  Coit  v. 
Houston,  3  Johns.  Cas.  243. 

*  Kortright  v.  Cady,  21  N.  Y.  343;  Jackson  v.  Crafts,  18  Johns.  110;  Edwards, 
v.  Farmers'  Fire  Ins.  &  Loan  Co.  21  Wend.  467 ;  and  s.  o.  affi'd  26  Wend.  541 ; 
Arnot  v.  Post,  6  Hill,  65 ;  rev'd  on  other  grounds,  2  Den.  344. 

s  Graham  v.  Linden,  50  N.  Y.  547. 

"  Roosevelt  v.  Bull's  Head  Bank,  45  Barb.  579;  Roosevelt  v.  The  N.  Y.  & 
Harlem  R.  R.  Co.  30  How.  230;  s.  c.  45  Barb.  554. 
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The  mortgagee  is  not  obliged  to  decide,  at  his  peril,  as  to 
whether  the  amount  tendered  to  him  is  sufficient,  and  a  tender 
•coupled  with  a  demand  for  a  certificate  of  satisfaction  would 
therefore  be  irregular.  If  the  amount  tendered  be  sufficient,  the 
lien  would  be  discharged,  whether  it  be  accepted  or  not,  and 
that,  too,  without  the  execution  of  any  paper. 

If  the  tender  be  properly  made,  the  mortgagee  has  no  right 
to  impose  conditions  upon  which  alone  he  will  accept  it ;  as,  for 
instance,  that  another  debt  be  also  paid,  and  a  sale  made  after 
&  valid  tender  had  been  refused  on  such  a  pretense  would  be 
void.1 

The  tender  may  be  made  to  any  person  who  is  authorized  to 
receive  it.  So,  although  a  mortgage  may  have  been  assigned, 
still,  if  no  notice  of  such  assignment  had  ■  been  given  to  the 
mortgagor,  he  may  lawfully  continue  to  treat  with  the  mort- 
gagee as  the  owner ; a  and  a  tender  to  the  mortgagee,  even  after 
the  assignment,  would  be  valid,  and  would  be  as  effectual  to 
extinguish  the  lien  of  the  mortgage  as  an  actual  payment.3 

In  Harris  v.  Jex  (66  Barb.  232;  s.  c.  affi'dr55  1ST.  Y.  421), 
the,  defendant  was  a  grantee  of  premises  subject  to  certain 
mortgages  executed  prior  to  the  legal  tender  act.  After  the 
decision  of  the  Supreme  Court  of  the  United  States  holding 
that  act  void  as  to  antecedent  contracts,4  and  before  the  reversal 
of  that  decision,5  the  defendant  tendered  payment  of  the  mort- 
gages in  legal  tender  notes,  which  was  refused.  It  was  claimed 
by  the  defendant  that  this  operated  to  discharge  the  lien  of  the 
mortgages,  but  it  was  held,  that  the  plaintiff  had  a  right  to  rely 
on  the  decision  of  the  highest  court  in  the  land,  and  that  the 
tender  being  insufficient,  according  to  the  law  of  the  land,  as 
then  declared,  did  not  discharge  the  lien  of  the  mortgage. 

"Where  a  mortgage  is  given  conditioned  for  the  support  of 
the  mortgagee,  or  of  the  payment  to  him  of  a  stipulated 
weekly  or  monthly  allowance,  the  refusal  of  the  mortgagee  to 
accept  the  support  or  the  payment  of  the  specified  sum,  will 

1  Burnet  v.  Denniston,  6  Johns.  Ch.  85. 

*  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88. 
s  Hetzell  v.  Barher,  6  Hun,  534. 

*  Hephurn  v.  Griswold,  8  Wall.  605.  "  Knox  v.  Lee,  12  Wall.  457. 
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operate  to  waive  the  condition,  and  to  discharge  the  lien  of  the 
mortgage.1 

It  is  fairly  open  for  discussion  as  to  whether  the  tender 
which  will  discharge  the  lien  of  the  mortgage  may  be  made  by 
any  person  other,  than  one  personally  obligated  for  the  payment 
of  the  mortgage  debt.  In  Kortright  v.  C'ady  (21  N.  Y.  343), 
the  tender  was  made  by  a  grantee  of  the  mortgaged  premises, 
and  the  tender  was  held  to  be  equivalent  to  payment,  so  far  as 
its  effect  upon  the  mortgage  as  a  lien  was  concerned ;  but  it 
does  not  appear  whether  the  grantee  had  or  had  not  made  the 
debt  his  own  by  assuming  it.  The  reasoning  of  the  court  is, 
however,  based  largely  upon  the  theory  that  the  debt  was  that 
of  the  person  who  offered  to  pay  it.  In  Harris  v.  Jex  (66  Barb. 
232),  the  question  was  raised,  and  it  was  there  held  by  the  Gen- 
eral Term,  in  the  first  department,  that  a  grantee  who  had 
received  merely  the  equity  of  redemption,  without  obligating 
himself  personally  for  the  payment  of  the  debt,  could  not  dis- 
charge the  incumbrance  without  actual  payment.  It  was 
thought  that,  in  such  a  case,  the  right  of  the  grantee  was  lim- 
ited to  a  privilege  to  redeem  from  the  lien,  and  that  such  re- 
demption could  not  be  effected  by  a  mere  offer  to  redeem.  It 
was  argued  that  a  tender  could  not  be  made  by  a  mere  stranger 
to  a  contract,  so  as  to  oblige  the  creditor  to  accept  it,  and  it  was 
determined  to  be  unreasonable  to  allow  the  grantee  to  discharge 
the  land,  which  was  in  his  hands  the  fund  upon  which  the  debt 
was  primarily  chargeable,  by  any  act  which  would  continue  the 
debt  in  full  force  against  the  mortgagor  personally.  This  de- 
cision came  before  the  Court  of  Appeals  for  review,  but  that 
court  expressly  declined  to  pass  upou  the  question,  and  the 
judgment  was  affirmed  upon  other  grounds.3 

In  Dings  v.  Marshall  (7  Hun,  522),  a  junior  mortgagee  who 
was  a  defendant  in  an  action  to  foreclose  the  prior  incumbrance, 
made  an  offer  after  the  entry  of  a  judgment  of  foreclosure 
and  sale,  to  pay  all  moneys  due  upon  it,  and  requested  an  as-. 

1  Morrison  v.  Morrison,  4  Hun,  410 ;  Youngs  v.  Hunter,  6  N.  Y.  (2  Seld.)  204 ; 
Holmes  v.  Holmes,  9  N.  Y.  (5  Seld.)  527;  Carman  t.  Pultz,  21  N.  Y.  (1  Smith), 
547.     , 

2  Harris  v.  Jex,  55  N.  Y.  421. 
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signment ;  this  was  refused,  the  money  was  placed  in  a  bank 
for  the  owner  of  the  judgment  and  there  left,  and  an  action 
was  commenced  to  compel  the  assignment  asked  for,  with  -an 
injunction.  The  relief  was  granted,  and  it  was  said  by  Mullin, 
P.  J.,  that  "  no  distinction  is  perceived  as  to  the  effect  of  a 
tender,  between  that  of  a  mortgagor  to  a  mortgagee,  and  of  a 
subsequent  incumbrancer  to  the  same  party  to  redeem.  In  each 
case  the  effect  is  to  discharge  the  lien  of  the  mortgaged  prem- 
ises, and  if  tender  discharges  the  lien  in  one  case,  it  ought  to 
have  the  same  effect  in  the  other."  It  will  be  noticed  that  the 
same  effect  was  not  given  to  the  tender  of  the  junior  incum- 
brancer, for  the  tender  was  kept  good,  and  there  is  no  intimation 
in  the  case  that  it  was  intended  to  discharge  the  lien  of  the 
prior  mortgage.  Actual  payment  by  the  person  asking  to  re- 
deem would  not  have  had  that  effect.  If  a  mortgage  debt  is 
paid  by  a  person  who  stands  in  the  position  of  surety  for  it, 
either  because  of  his  collateral  personal  obligation,  or  because  of 
his  ownership  of  a  subordinate  interest  in  the  property,  the 
debt  and  lien  are  not  thereby  canceled.  They  remain  in  full  force, 
but  they  are  thereafter  equitably  the  property  of  the  surety, 
and  may  be  enforced  by  him  without  any  formal  assignment.1 
When  a  surety  redeems  he  does  not  satisfy  the  mortgage,  but 
he  becomes  the  equitable  purchaser  of  it,  and  an  offer  or  tender 
to  redeem  is  an  offer  to  purchase.  The  rights  of  the  surety  are 
equitable,  and  it  is  hard  to  perceive  any  just  principle  upon 
which  he  would  acquire  any  rights  in  the  mortgage  without 
keeping  his  tender  good,  a  thing  which  the  owner  of  the  prop- 
erty would  not  be  obliged  to  do.  So,  also,  if  such  surety  be 
released,  or  if  his  junior  Hen  be  satisfied,  and  if  his  tender  be 
not  kept  good,  the  owner  of  the  estate  upon  which  the  mort- 
gage is  a  charge,  could  not  avail  himself  of  a  tender  which  was 
not  made  or  intended  for  his  benefit,  and  which,  if  accepted, 
would  have  operated  only  to  transfer  the  lien  and  to  change  the 
ownership  of  the  obligation. 

In  Bloomingdale  v.  Barnard  (7  Hun,  459),  and  in  Frost  v. 
Yonkers  Savings  Bank  (8  Hun,  26),  the  right  of  a  junior  in- 
cumbrancer to  destroy  any  of  the  rights  of  a  prior  mortgagee, 

J  Ellsworth  v.  Lock-wood,  42  N.  Y.  89. 
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or  even  to  delay  his  remedies  by  a  mere  offer  to  pay,  coupled 
with  a  demand  for  an  assignment,  was  distinctly  denied,  and  it 
was  held  that  the  claim  to  an  assignment  depended-  upon  the 
special  circumstances  of  each  case,  and  that  it  would  not  be 
granted  except  when  it  was  necessary  for  the  protection  of 
equitable  rights. 

When  a  Mortgage  may  be  Discharged  under  the  Doctrine  of 

Merger. 

When  the  rights  of  the  mortgagee,  and  of  the  owner  of  the 
equity  of  redemption  become  vested  in  the  same  person,  the 

lien  is  said  to  be  merged  in  the  title,  and  thereby  to  become  de- 
stroyed. On  the  same  principle,  where  the  person  equitably 
bound  to  pay  a  mortgage  and  to  relieve  the  land  from  its  pay- 
ment, becomes  the  owner  by  assignment  of  the  mortgage  debt, 
it  becomes  thereby  satisfied  and  paid.1  This  is  so,  even  if  the 
assignment  be  taken  in  the  name  of  a  third  person.2    So,  where 

1  a  husband  and  wife  executed  a  mortgage  on  the  husband's  land 
for  his  debt,  and  a  mortgage  on  the  wife's  land  as  collateral  to 
it ;  and  the  mortgagee  bought  the  husband's  equity  of  redemp- 
tion in  the  land,  it  was  held  that  the  wife's  land  was  discharged, 
the  price  allowed  for  the  husband's  land  being  greater  than  the 
mortgage  debt.3  So,  also,  a  party  holding  a  life  estate  in  mort- 
gaged premises,  is  bound  to  pay  the  interest  on  the  mortgage 
during  the  continuance  of  his  estate,  and  if  he  becomes  the 
assignee  of  the  mortgage,  the  interest  accruing  while  both  titles 
are  united  in  him  cannot  afterwards  be  collected  under  the  mort- 
gage lien.4 

The  doctrine  of  merger  as  applied  to  mortgages,  is  founded 
upon  equitable  principles,  and  is  only  applied  where  equity  re- 
quires that  it  should  be.  Whether  a" transaction  shall  be  held  in 
legal  effect  to  operate  as  a  payment  and  discharge,  which  extin- 
guishes the  mortgage,  or  as  an  assignment,  which  preserves  and 

-  keeps  it  on  foot,  does  not  so  much  depend  upon  the  form  of 

'  Mickles  v.  Townsend,  18  N.  Y.  (4  Smith),  575 ;  Eusaell  v.  Pistor,  7  N.  Y.  (3 
Seld.)  171. 

2  Fitch  v.  Ootheal,  2  Sandf.  Ch.  29.    s  Wheelwright  v.  Depeyster,  4  Edw.  232. 
'  Sheldon  v.  Ferris,  45  Barb.  124. 
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words  used,  as  upon  the  relation  subsisting  between  the  parties 
advancing  the  money  and  the  party  executing  the  transfer  or 
release,  and  their  relative  duties.  If  the  money  is  advanced  by 
one  whose  duty  it  is,  by  contract  or  otherwise,  to  pay  and  cancel 
the  mortgage,  and  relieve  the  mortgaged  premises  of  the  lien, 
a  duty  in  the  performance  of  which  others  have  an  interest,  it 
is  held  to  be  a  release  and  not  an  assignment,  although  in  form 
it  purports  to  be  an  assignment.  When  no  such  controlling  ob- 
ligation or  duty  exists,  such  an  assignment  is  held  to  be  an  ex- 
tinguishment or  assignment  according  to  the  intent  of  the 
parties,  and  their  respective  interests  in  the  subject  have  a 
strong  bearing  on  the  question  of  intent.1  The  general  rule  is, 
that  where  the  title  to  the  land  and  the  ownership  of  the  mort- 
gage debt  become  vested  in  the  same  person,  the  mortgage  i& 
thereby  merged  and  extinguished,  but  if  the  owner  of  the  legal 
and  the  equitable  titles  has  an  interest  in  keeping  those  titles 
distinct,  as  for  instance,  where  there  is  an  intermediate  incum- 
brance 2  he  has  a  right,  so  to  keep  them,  and  the  mortgage  will  not 
be  extinguished.8  So,  too,  if  the  mortgage  be  assigned,  to  the 
owner '  of  the  equity  of  redemption,  in  order  to  keep  it  alive 
with  a  view  of  a  subsequent  assignment,  no  merger  will  take 
place.  The  merger  of  a  mortgage  in  the  fee  will  not  take 
place,  unless  the  intent  of  the  parties  or  the  equitable  rights  of 
innocent  third  persons  require  that  it  shall  merge/ 

When  the  union  of  the  legal  and  equitable  estates  in  the 
same  person  has  taken  place,  and  there  is  no  equitable  right  to  be 
preserved  by  keeping  them  distinct,  the  mortgage  will  be  extin- 
guished, and  cannot  thereafter  be  revived  by  the  mortgagor  for 
the  purpose  of  overturning  a  lien  subsequent  to  the  date  of  the 

1  Shaw,  C.  J.,  in  Brown  v.  Lapham,  3  Cush.  557. 

5  Millspaugb.  v.  McBride,  7  Paige,  509 ;  McKinstry  v.  Merwin,  3  Johns.  Ch. 
466. 

!  Lord  t.  Lane,  8  Mete.  517. 

4  James  v.  Morey,  2  Cow.  246 ;  Millspaugh  v.  McBride,  7  Paige,  509 ;  Skeel  v. 
Spraker,  8  Paige,  182;  White  v.  Knapp,  8  Paige,  173;  James  v.  Johnson,  6 
Johns.  Ch.  417  ;  Spencer  v.  Ayrault,  10  N.  Y.  (6  Seld.)  202;  Day  v.  Mooney,  4 
Hun,  134 ;  Clift  v.  White,  12  N.  Y.  (2  Kern.)  519;  Mickles  v.  Townsend,  1-8  N. 
Y.  582 ;  Champney  v.  Coope,  32  N.  Y.  543,  rev'g  s.  o.  34  Barb.  539  ;  Bascom  v. 
Smith,  34  N.  Y.  320;  Sheldon  v.  Edwards,  35  N.  Y.  279  ;  Angel  v.  Boner,  38. 
Barb.  4'25 ;  Day  v.  Mooney,  4  Hun,  134 ;  Judd  v.  Seekins,  62  N.  Y.  266. 
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mortgage ; 1  but,  on  the  other  hand,  where  the  mortgaged  prem- 
ises are  purchased  by  the  mortgagee,  and  he  cancels  the  mort- 
gage as  part  of  the  purchase  price,  the  mortgage  will  still  be 
enforced  in  his  .favor  as  against  the  claims  of  judgment 
creditors  who  became  such  subsequent  to  the  execution  of  the 
mortgage.2 

A  merger  can  only  occur  where  the  property  liable  to  pay 
the  debt  and  the  debt  are  owned  by  the  same  person  ;  and  it, 
cannot  exist  where  even  a  portion  of  the  property  so  liable  is 
owned  by  any  other  person  than  the  owner  of  the  mortgage.5 
Neither  can  it  happen  where  the  mortgagee  acquires  merely  a 
defeasible  title,  as  by  becoming  a  purchaser  at  a  sale  under  a 
judgment,  the  judgment  creditor  still  retaining  a  right  to 
redeem.4 

The  case  of  Purely  v.  Huntington  (42  N.  Y.  334),  is  inter- 
esting as  illustrating  the  danger  to  purchasers  of  relying  upon  a 
merger  of  the  mortgage  interest  with  the  title  as  it  appears 
upon  the  records.  In  that  case,  the  defendant  purchased  the 
land  from  one  who,  from  the  records,  appeared  to  be  the  owner 
both  of  the  mortgage  and  of  the  title,  for  value  and  without 
notice  of  any  defect  in  the  title,  but  it  happened  that  the  mort- 
gage was  owned  by  a  third  person  under  an  unrecorded  assign- 
ment, whose  claims  were  held  to  be  valid.  It  is  clear  that  the 
decision  was  correct  outside  of  the  recording  acts.  The  court, 
held  that  the  conveyance,  with  full  covenants  of  title  to  the  landr 
did  not  amount  to  an  assignment  of  the  mortgage,  and  that  if 
it  did,  since  the  conveyance  was  recorded  among  the  deeds,  it 
did  not  operate  to  protect  the  purchaser  as  an  assignment  of  the 
mortgage. 

It  is  a  general  rule  of  the  common  law  that  where  a  man 
marries  a  woman  to  whom  he  is  indebted,  the  debt  is  thereby 
released.  Thus,  if  the  husband,  being  the  obligor,  took  the 
obligee  to  wife,  the  bond  was  discharged  at  law,  and  the  unity 
of  persons  disabled  the  wife  from  suing  the  husband.  In  this 
State,  the  Code  and  the  acts  of  1848  and  1849,  have  completely 

f 

1  Moore  v.  Hamilton,  48  Bart.  120. 

.*  Warner  v.  Blakeman,  36  Barb.  501 ;  s.  o.  affi'd  4  Keyes,  487. 
s  Skeel  v.  Spraker,  8  Paige,  182.  *  Southworth  v.  Scofield,  51  N.  Y.  513. 
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swept  away  the  common-law  rule  which  gave  the  husband 
rights  in  and  control  over  the  property  of  the  wife,  and  now  a 
wife  may  enforce  a  mortgage  as  against  her  husband.1 


When  the  Talcing  of  a  Higher  Security  will  Extinguish  an 
Inferior  One. 

The  rule  that  security  of  a  higher  nature  extinguishes  in- 
ferior securities,  will  be  found  to  apply  to  the  state  or  condition 
of  the  debt  itself,  and  means  no  more  than  this,  that  when  an 
account  is  settled  By  a  note,  a  note  changed  to  a  bond,  or  a  judg- 
ment taken  upon  either,  the  debt  as  to  its-  original  or  inferior 
condition,  is  extinguished  or  swallowed  up  in  the  higher  secu- 
rity ;  and  that  all  the  memorandums  or  securities  by  which  such 
inferior  condition  was  evidenced  lose  their  vitality.  It  has 
never  been  applied  to  the  extinguishment  of  distinct  collateral 
securities,  whether  superior  or  inferior  in  degree.  These  are  to 
be  canceled  by  satisfaction  of  the  debt  or  voluntary  surrender 
alone.2  So  where  a  note  secured  by  a  mortgage  on  certain  per- 
sonal property  was  given,  and  subsequently  a  bond  and  warrant 
of  attorney  for  the  amount  of  the  note  was  also  given,  upon 
which  judgment  was  entered  and  execution  was  issued,  it  being' 
agreed  between  the  parties  that  judgment  should  be  taken  as 
collateral  to  the  mortgage,  this  was  held  not  to  operate  as  an  ex- 
tinguishment or  discharge  of  the  mortgage  lien.3 

The  same  rule  was  applied  where  a  mortgagee  of  chattels 
surrendered  the  original  note,  and  took  a  new  note  and  new 
mortgage  on  the  same  property,  and  it  was  held  that  he  did  not 
thereby  extinguish  the  lien  of  the  prior  mortgage.4  So,  where 
the  holder  of  a  bond  and  mortgage  of  real  estate  paid  taxes  and 
assessments  on  the  mortgaged  premises,  and  took  a  fresh  bond 
and  mortgage  on  the  same  property  for  the  amount  of  such  pay- 
ment from  the  grantee  of  the  mortgagor,  this  was  held  not  to 
extinguish  his  right  to  add  the  amount  paid  by  him  to  the  first 

1  Power  v.  Lester,  23  S.  Y.  521 ;  affi'g  s.  c.  11  How.  413. 

2  Per  Johnson,  J.,  in  Butler  v.  Miller,  1  N.  T.  (1  ComBt.)  496,  500. 
s  Butler  v.  Miller,  1  S.  T.  (1  Comst.)  496. 

4  Hill  v.  Beebe,  18  N.  Y.  (3  Kern.)  556;  Gregory  v.  Thomas,  20  Wend.  17. 
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mortgage  and  hold  the  mortgagor  for  the  deficiency.  The  tak- 
ing of  the  fresh  bond  and  mortgage  was  not  per  se  a  discharge. 
It  was  not  taking  security  of  a  higher  nature  for  the  same  de- 
mand, so  as  to  extinguish  the  former,  but  the  superadding  of 
the  personal  liability  of  the  owner  of  the  equity  of  redemption 
was  rendering  the  one  collateral  to  the  other,  and  not  substitu- 
tional.1 

Whenever  a  mortgage  under  seal  is  taken  as  security  for  a 
pre-existing  debt  not  evidenced  by  a  sealed  instrument,  the 
mortgage  is,  in  a  sense,  a  higher  security,  but  the  taking  of  it 
will  not  discharge  the  debtor  from  his  original  obligation,  unless 
that  be  the  intention  of  the  parties.  But  if  the  original  in- 
debtedness is  intended  to  be  discharged,  and  a  mere  mortgage  is 
taken  to  secure  the  amount  without  any  express  covenant  to  pay 
the  same,  and  no  bond  or  separate  instrument  is  given  to  secure 
such  payment,  the  mortgagee  will  be  Without  any  remedy  against 
the  mortgagor  personally.  The  form  of  such  a  transaction 
would  not  conclusiYely  establish  an  intent  to  release  the  mort- 
gagor, but  it  would  operate  as  evidence  of  such  an  intent.2 

A  promise  to  perform  a  promise  which  has  already  been 
made  upon  sufficient  consideration,  does  not  operate  to  release 
or  extinguish  the  original  obligation,  and  it  is  too  well  settled  in 
this  State  to  admit  of  a  doubt,  that  the  taking  of  a  debtor's  note 
does  not  merge  or  extinguish  the  demand  for  which  it  is  taken, 
even  though  it  be  expressly  agreed  to  take  the  note  in  satisfac- 
tion.8 A  reason  for  this  rule  is  found  in  the  fact  that  a  promise 
to  release  the  original  obligation  would  in  such  a  case  be  without 
consideration.  If  it  is  agreed  to  take  the  note  of  a  third  person, 
or  the  indorsment  of  a  third  person  in  payment  of  the  original 
debt,  or  if  any  advantage  is  gained  by  the  creditor  on  his  prom- 
ise to  release  the  primary  obligation,  there  is  no  reason  to 
believe  that  such  an  agreement  would  be  without  force.  So, 
where  the  negotiable  promissory  notes  of  a  mortgagor,  bearing 
interest,  were  given  and  received  as  payment  of  an  installment 

1  Eagle  Ins.  Co.  v.  Pell,  2  Edw.  631. 

'  Hone  T.  Fisher,  2  Barb.  Ch.  559. 

3  Cole  v.  Sackefct,  l,Hill,  516;  Waydell  v.  Luer,  5  Id.  448  ;  Hawley  v.  Foote, 
19-,  Wend.  516  ;  Frisbie  v.  Larned,  21  Id.  450,  452;  Hill  v.  Beebe,  13  N.  Y.  (3 
Kern.')  556. 
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of  interest  due  upon  the  mortgage,  this  was  held  to  be  pay- 
ment, though  the  notes  were  not  paid.1 

A  mortgage  given  as  collateral  to  a  promissory  note  will  not 
extinguish  it,  although  it  contain  a  proviso  against  personal 
responsibility  on  the  mortgage ; 3  and,  on  the  same  principle,  a 
sealed  mortgage  of  a  chattel  is  not  an  extinguishment  of  the 
debt.3 

A  bond  is  a  higher  security  than  a  note,  because  the  law 
impresses  upon  it  a  more  conclusive  character,  and  a  judgment 
is  higher  than  either  of  them  for  the  same  reason.  But,  prop- 
erly considered,  neither  the  note,  the  bond  nor  the  record  of 
judgment  are  debts.  They  severally  evidences  of  debt,  ^and  the 
debt  itself  exists  as  a  legal  proposition  depending  upon  facts 
shown  in  whole  or  part  by  such  evidence.  If  the  creditor  is 
armed  with  the  better  evidence,  he  is  not  allowed  to  use  the 
poorer ;  and  this  is  almost  the  entire  extent  of  the  doctrine. 
If,  therefore,  the  new  security  or  evidence  is  defectively  exe- 
cuted, so  as  not  to  operate  as  evidence  at  ^11 ; 4  or  if  it  is  the 
evidence  of  a  contract  which  is  usurious,  and  is  for  that  reason 
void,  it  cannot  displace  or  extinguish  the  original  debt.5  Upon 
the  same  reasoning,  although  a  mortgage  is  extinguished  by  the 
entry  of  a  judgment  of  foreclosure  and  sale,  it  can  only  be 
extinguished  by  a  valid  judgment,  and  it  is  of  full  force  when 
the  judgment  has  been  set  aside  as  irregular.6  So,  the  cancella- 
tion of  the  judgment  without  payment  of  the  mortgage,  as  for 
example  by  consent  of  the  parties,  would  not  impair  the  valid- 
ity of  the  mortgage,  but  would  only  operate  to  'destroy  an 
■evidence  of  the  validity  of  the  lien  which  the  obtaining  of  the 
judgment  had  furnished. 

While  the  giving  of  new  or  collateral  security  for  a  debt 
secured  by  a  mortgage  does  not  discharge  the  lien,  the  payment 
of  such  collateral  security  will  always  extinguish  it,  except  in 
cases  where  the  preservation  of  the  lien  is  an  equitable  right  of 
the  person  who  makes,  the  payment.     Thus,  where  two  persons 

1  Eice  v.  Dewey,  54  Barb.  455. 

2  Ainslie  v.  Wilson,  1  Cow.  662;  Phelps  v.  Johnson,  S  Johns.  54. 

3  Sterling  v.  Rogers,  25  Wend..  658.  *  Burger  v.  Hughes,  5  Hun,  180. 
*  Crippon  v.  Heermanee,  9  Paige,  211.  ' 
"  Staclspole  v,  Robbins,  47  Barb.  212. 
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■executed  a  mortgage,  and  one  of  them  afterwards-  assumed  the 
debt  and  gave  other  security  for  it,  the  payment  of  that  secu- 
rity was  held  to  satisfy  the  mortgage.1  The  proper  test  in  all 
cases,  is  as  to  whether  the  person  who  paid  the  debt  is  the  one 
who  ought  equitably  to  pay  it.  If  he  is  only  secondarily  liable, 
then  he  is  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee for  his  own  indemnity.3 

If  it  shall  appear  by  a  matter  of  public  record  that  a  secu- 
rity taken  as  collateral  to  a  mortgage  debt  has  been  paid,  pur- 
chasers of  the  mortgaged  estate  have  a  right  to  rely  upon  this 
as  a  satisfaction  and  discharge  of  the  mortgage.  So,  where  a 
judgment  was  recovered  on  a  bond  secured  by  a  mortgage,  and 
an  execution  was  issued  thereon,  upon  which  other  lands  were 
sold,  and  the  execution  wasreturned  satisfied,  and  the  judgment 
canceled,  a  purchaser  for  value  who  took  title  while  these  facts 
appeared  upon  the  records,  and  who  went  into  possession,  was 
held  to  have  acquired  a  perfect  title,  and  it  was  determined  to 
be  inadmissible  to  inquire,  as  against  him,  as  to  whether  the 
proceedings  in  which  the  judgment  had  been  obtained  were 
regular.3 

When  a  Release  of  a  Portion  of  the  Security  will  Cancel  the 
Mortgage  pro  tanto. 

It  is  a  principle  of  equity,  that  where  mortgaged  premises 
are  subsequently  sold  to  different'  purchasers  in  parcels,  such 
parcels,  upon  a  foreclosure  of  the  mortgage  are  to  be  sold  in  the 
inverse  order  of  their  alienation,  according  to  the  equitable 
rights  of  different  purchasers,  as  between  themselves,  in  refer- 
ence to  the  payment  of  the  mortgage,  which  is  a  lien  upon  the 
equity  of  redemption  in  all  the  parcels.  And  the  same  princi- 
ple of  equity  is  applicable  to  subsequent  incumbrances,  upon 
different  portions  of  the  mortgaged  premises,  either  by  mort- 
gage or  judgment.4      It  has  also  been  determined  that  if  the 

1  McGiven  v.  Wheelock,  7  Barb.  22. 

2  Russell  v.  Pistor,  7  N.  Y.  (3  Seld.)  171;  Klock  v.  Oonkhite,  1  Hill,  107; 
Tice  v.  Annin,  2  Johns.  .Ch.  125. 

3  Driggs  v.  Simson,  3  N.  Y.  Sup.  (T.  &  C.)  783. 

4  StuyvesaDt  v.  Hall,  2  Barb.  Ch.  151 ;  N.  Y.  Life  las.  <fe  Trust  Co.  v.  Milnor, 
1  Barb.  Ch.  353;  Snyder  v.  Stafford,  11  Paige,  71. 
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mortgagee,  in-  suet  ease,  with  full  notice  of  the  equitable  rights 
of  the  subsequent  purchasers  or  incumbrancers,  as  between 
themselves,  releases  a  part  of  the  mortgaged  premises  which  in 
equity  is  primarily  liable  for  the  payment  of  his  debt,  he  will 
not  be  permitted  to  enforce  the  lien  of  his  mortgage  against 
other  portions  of  the  premises,  without  first  deducting  the 
value  of  that  part  of  the  premises  which  has  been  released  by 
him.1 

The  reason  for  this  rule  may  be  found  in  the  fact  that  the 
owners  of  the  property  only  secondarily  liable  for  the  pay- 
ment of  the  mortgage  debt  stand  as  sureties,  the  property  pri- 
marily liable  being  the  principal  fund.  Among  the  equitable 
rights  and  privileges  of  a  surety,  are  the  following :  that  the 
creditor  shall  first  resort  to  the  primary  fund,  where  there  are 
two,  for  the  payment  of  his  debt,  so  as  to  relieve  as  far  as 
possible  the  property  of  the  surety,  and  that  the  creditor  shall 
do  no  act,  without  the  express  consent  of  the  surety,  to  impair 
the  benefit  of  a  substitution  to  which  a  surety  may  be  entitled. 
These  are  familiar  rules  in  a  court  of  equity,2  and  it  follows  that 
if  i  a  creditor  knowingly  acts  in  disregard  of  these  principles, 
that  he,  and  not  the  surety,  should  suffer  the  evil  consequences. 

The  right  to  have  the  lands  which  have  been  sold  by  the 
mortgagor  charged  in  the  inverse  order  of  their  alienation,  is 
not  strictly  a  legal,  but  an  equitable  right,  and  is  governed  by 
those  equitable  principles  upon  which  a  court  of  equity  protects 
the  rights  of  sureties,  or  of  those  wbo  are  standing  in  the  situa- 
tion of  sureties.  And  the  conscience  of  the  party  who  holds 
the  incumbrance  is  not  affected,  unless  he  is  informed  of  the 
existence  of  the  facts  upon  which  this  equitable  right  depends, 
or  he  has  a  sufficient  notice  of  the  probable  existence  of  the 
right  to  make  it  his  duty  to  inquire  for  the  purpose  of  ascer- 
taining whether  such  equitable  right  does  in  fact  exist.  If, 
therefore,  the  prior  purchasers  are  so  negligent  as  to  leave  the 

1  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Guion  y.  Knapp,  6  Paige,  35  ;  How- 
ard Ins.  Co.  V.  Halsey,  4  Sandf.  565  ;  s.  o.  affi'd  8  N.  Y.  (4  Seld.)  211 ;  The  Trus- 
tees of  Union  College  v.  Wheeler,  61  N.  Y.  88. 

2  Wheelwiight  v.  Depeyster,  4  Edw.  244  ;  Cheesebrough  v.  Millard,  1  Johns. 
Ch.  409  ;  Stevens  v.  Cooper,  1  Johns.  Ch.425  ;  Hayes  v.  Ward,  4  Johns.  Ch.  128  ;. 
Eddy  v.  Traver,  6  Paige,  521. 
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holder  of,  an  incumbrance  to  deal  with  the  mortgagor,  or  with 
a  subsequent  grantee  of  a  portion  of  the  premises,  under  the 
erroneous  supposition  that  the  lands  conveyed  to  the  prior  pur- 
chasers still  belong  to  the  mortgagor,  the  mortgagee  will  not 
lose  his  lien  by  executing  a  release  to  one  who  happens  to  be  a 
subsequent  grantee.  The  principle  that  a  creditor  who  has  a 
lien  on  two  funds  may  discharge  the  lien  as  to  one  without  im- 
pairing his  legal  claim  on  the  other,  if  he  has  no  reason  to  sup- 
pose it  will  interfere  with  the  equitable  rights  of  any  one,  has 
been  distinctly  recognized.1  To  deprive  a  creditor  of  his  legal 
claim  against  the  property  of  a  person  standing  in  the  situation 
of  a  surety,  on  the  ground  that  such  creditor  has  done  an  act 
which  is  inconsistent  with  the  equitable  rights  of  a  surety,  not 
only  the  fact  of  the  suretyship  must  exist,  but  it  must  be 
known  to  the  creditor  at  the  time  of  the  act  complained  of,8  or 
he  must  have  either  actual  or  constructive  notice  of  it.3 

The  recording  of  a  subsequent  conveyance  of  or  mortgage 
on  parcels  of  the  premises  is  not  notice  to  the  prior  mortgagee, 
and  if  such  mortgagee  releases  a  portion  of  the  premises  with- 
out actual  notice  of  such  deed  or  mortgage,  his  hen  upon  the 
residue  will  not  be  impaired.4  The  recording  of  subsequent 
transfers  or  incumbrances  may,  however,  be  material,  if  it  can 
be  shown  that  the  mortgagee  had  notice  of  facts  and  circum- 
stances sufficient  to  put  him  on  inquiry,  for  the  public  records- 
furnish  the  information  which  a  mortgagee,  desiring  to  act 
fairly,  would  naturally  seek.5  If  the  mortgagee  can  be  shown 
to  have  knowledge  of  the  record  of  a  conveyance,  as  if  the  re- 
lease itself  recites  such  record,  he  is  put  upon  inquiry,  and  is 
bound  by  the  knowledge  which  an  examination  of  the  records- 
would  furnish  him.6 

1  Cheesebrough  v.  Millard,  1  Johns.  Ch.  409. 

'  Chancellor  Walworth,  in  Guion  v.  Knapp,  6  Paige,  42,  43  ;  Neimcewicz  v. 
Gahn,  3  Paige,  614  ;  Patty  v.  Peaae,  8  Paige,  277.  , 

3  Howard  Ins.  Co.  v.  Halsey,  8  IS.  Y.  (4  Seld.)  271. 

*  Wheelwright  v.  Depeyster,  4  Edw.  233  ;  Talmadge  v.  Wilgers,  4  Edw.  239,  n.  - 
Stuyresant  v.  Hone,  1  Sandf.  Ch.  419 ;  affi'd  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ; 
Howard  Ins.  Co.  v.  Ilalsey,  8  JST.  Y.  (4  Seld.)  271. 

5  Guion  v.  Knapp,  6  Paige,  41,  42  ;  Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  665 ; 
s.  o.  affi'd  8  N.Y.  (4  Seld.)  271. 

•  Howard  Ins.  Co.  v.  Ilalsey,  8  N.  Y.  (4  Sold.)  271. 
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The  actual  occupancy  of  the  purchasers  from,  the  mortgagor, 
by  residence  in  dwellings  erected  on  portions  of  the  mort-. 
gaged  premises,  is.  constructive  notice  to  the  mortgagee,  and  he 
is  chargeable  with  the  consequence  thereof,  and  cannot  do  any- 
thing in  derogation  of  their  rights  or  to  their  prejudice.1 

It  will  be  remembered  that  the  release  to  a  subsequent  pur- 
chaser is  not  a  technical  discharge  of  the  lands  previously  con- 
veyed from  the  lien  of  the  incumbrance.  So  far  as  the  release 
relates  to  the  original  parties  to  the  mortgage,  each  and  every 
part  of  the  mortgaged  premises  is  bound  for  the  payment  of 
the  whole  debt,  and  a  release  of  one  portion  does  not  in  any 
manner  affect  the  lien  upon  the  residue.2  A  release  or  dis- 
charge of  one  portion  of  the  mortgaged  premises  does  not 
operate  as  an  equitable  release  or  discharge  of  other  portions, 
unless  upon  the  principles  of  natural  equity  and  justice  it  ought 
thus  to  operate  against  the  party  making  the  release  to  the  sub- 
sequent grantee.  So,  where  the  entire  value  of  the  property 
released  is  credited  upon  the  mortgage,  no  injury  can  come  to 
any  one,  and  no  other  property  is  affected.3  In  every  case  the 
mortgage  will  only  be  affected  to  the  extent  of  the  value  of  the 
property  released ; 4  and  the  owners  of  the  property  not  released 
cannot  be  suffered  to  escape  payment  of  the  fair  proportion  of 
the  mortgage  debt,  which  they  would  equitably  have  been  ob- 
ligated to  pay  if  the  release  had  not  been  executed.5 

Discharge  by  extending  Time  for  Payment  of  Mortgage  Debt. 

"Where  the  property  of  one  person,  is  pledged  to  pay  the 
debt  of  another,  the  owner  of  the  property  is  the  surety  of  the 
debtor.  If,  therefore,  the  mortgagee,  without  the  consent  of 
the  owner  of  the  property,  makes  a  valid  and  binding  agreement 
giving  time  to  the  principal  debtor,  the  mortgaged  premises 
■will  thereby  be  released  and  discharged  from  the  lien  of  the 

1  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88,  98. 
8  Coutant  v.  Servoss.  3  Barb,  f  28. 

3  Patty  v.  Pease,  8  Paige,  272. 

4  Guion  T.  Knapp,  6  Paige,  35  ;  Stuyve3ant  v.  Hall,  2  Barb.  Ch.  151 ;  Frost  v. 
JKoon,  30  N.  Y.  428. 

6  Stevens  v.  Cooper,  1  Johns.  Ch.  425. 


THE  SATISFACTION  OF  MORTGAGES.  139 

mortgage.1  This  rule  applies  in  favor  of  a  wife,  where  her 
lands  are  pledged  as  security  for  the  payment  of  her  husband's 
debt.3 

Discharge  by  Estoppel. 

If  the  mortgagee  should  represent  to  a  person  intending  to 
purchase  the  mortgaged  premises  that  the  mortgage  had  been 
paid,  and  such  person  should  purchase  relying  upon  such  state- 
ment, the  mortgagee  would  not,  on  the  plainest  principles  of 
justice,  .be  allowed  thereafter  to  enforce  his  claims.  So  the 
mortgagee,  by  holding  out  a  third  person  as  being  authorized  to 
act  for  him  in  making  bargains  in  relation  to  the  mortgage, 
may  be  bound  by  estoppel  by  the  acts  of  his  apparent  agent, 
and  the  mortgage  may  be  satisfied  and  discharged  even  without 
actual  payment.3 

When  a  Mortgage  is  discharged  by  Lapse  of  Time. 

It  is  a  well  settled  rule,  both  at  law  and  in  equity,  that  a 
mortgage  is  not  evidence  of  a  subsisting  title,  if  the  mortgagee 
has  not  entered,  and  there  has  been  no  interest  paid  or  de- 
manded for  twenty  years.  These  facts  authorize  and  require 
presumption  of  payment.4  Such  presumption  does  not  arise  at 
any  earlier  time  than  twenty  years  after  the  last  payment  of 
principal  or  interest ; 5  and  the  mortgagee  will  not  lose  his  right 
by  lapse  of  time  where  there  has  been  a  payment  of  interest,  or 
a  promise  sufficient  to  take  the  case  out  of  the  statutory  limit, 
"which  promise  as  the  law  now  stands  must  be  in  writing,6  or 
■where  the  statute  of  limitations  has  been  prevented  from  run- 
ning by  statutory  disabilities. 

1  Smith  v.  Townsend,  25  N.  Y.  479 ;  Gahn  v.  Niemcewicz,  11  Wend.  312 ;  Neim- 
cewicz  v.  Gahn,  3  Paige,  614. 

2  The  Bank  of  Albion  v.  Brans,  46  RT.  Y.  170;  Smith  v.  Townsend,  25  N.  Y. 
479. 

See  further  as  to  effect  of  extending  time,  ante,  p.  67. 

3  Curtiss  v.  Tripp,  Clarke,  318. 

*  Giles  v.  Baremore,  8  Johns.  Ch.  545  ;  Dunham  v.  Minard,  4  Paige,  441 ;  Borst 
v.  Boyd,  3  Sandf.  Ch.  501 ;  2  R.  S.  301,  §  48. 

6  Peck  v.  Mallams,  10  N.  Y.  (6  Seld.)  509.  e  Code,  §  110. 
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The  mortgage  will  continue  to  be  valid  so  long  as  the  debt 
which  it  secures  is  not  barred  by  the  statute,  and  anything 
which  will  prevent  the  statute  from  running  against  the  debt, 
will  also  prevent  the  remedy  on  the  security  from  being  de- 
stroyed by  lapse  of  time.  This  rule  may  operate  curiously 
where  the  mortgaged  estate  has  been  acquired  by  some  person 
other  than  the  one  who  is  personally  obligated  for  the  payment 
of  the  debt.  Thus,  in  the  case  of  Hughes  v.  Edwards  (9 
Wheat.  490),  the  Supreme  Court  of  the  United  States  held  that 
purchasers  from  the  mortgagor  who  had  either  actual  notice  of 
the  mortgage  at  the  time  of  their  purchases,  or  had  construc- 
tive notice  by  means  of  the  registry,  were  bound  by  a  previous 
acknowledgment  of  the  person  under  whom  they  claimed,  of 
the  existence  of  the  indebtedness  within  twenty  years.  In  such 
a  case  the  owner  of  the  property  is  said  to  sit  in  the  seat  of  his 
grantor,  and  he  is  bound  by  his  previous  recognition  of  the 
mortgage  as  a  subsisting  lien  upon  the  premises  within  twenty 
years.1  Not  only  will  the  grantee  of  the  mortgaged  premises 
be  bound  by  the  acts  of  the  mortgagor  or  other  person  under 
whom  he  claims  anterior  to  the  conveyance,  but  he  may  also  be  ■ 
bound  by  acts  subsequent  to  the  vesting  of  his  rights  ;  and  it 
has  been  held  that  a  payment  or  new  promise  made  by  the  mort- 
gagor or  other  person  liable  to  pay  the  debt,  after  the  person  so 
liable  had  transferred  the  property,  will  keep  the  debt  and  the 
security  alive  as  against  the  estate.3 

The  statute  of  limitations  does  not  affect  the  rights  of  par- 
ties, except  as  it  tkkes  away  their  remedies ; 3  it  does  not  assume 
to  declare  a  debt  satisfied  or  paid  after  a  certain  space  of  time, 
but  it  only  enacts  that  an  action  must  be  commenced  within 
that  time,  or  the  courts  will  not  thereafter  enforce  the  demand. 
If,  therefore,  a  simple  contract  debt,  that  is  to  say,  one  evidenced 
in  such  a  way  that  the  statute  will  prevent  an  action  from  being 
brought  upon  it  after  the  expiration  of  six  years,  is  secured  by 
a  mortgage  under  seal,  the  remedy  upon  the  mortgage  by  fore- 
closure will  remain  for  twenty  years,  though  the  remedy  upon 

1  Heyer  v.  Pruyn,  1  Paige,  465. 

!  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Covert,  6  Abb.  N.  S.  154;  rev'g  s.  o.  29  Barb. 
435.  ~* 

3  Waltermire  v.  Westover,  14  N.  Y.  (4  Kern.)  Ifi. 
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the  personal  liability  »f  the  debtor  will  be  gone  at  the  end  of 
six.  Thus,  for  example,  a  mortgage  under  seal  to  secure,  a 
promissory  note,  may  be  enforced  after  the  debt  has  been  barred 
by  the  statute,  and  at  any  time  within  twenty  years.1  Upon  the 
same  principle,  in  an  action  to  recover  possession  of  a  pledge, 
given  to  secure  a  debt  against  which  the  statute  of  limitations 
had  run  at  the  time  of  the  commencement  of  the  action,  it 
was  held  that  although  the  creditor  hadj  from  lapse  of  time, 
lost  his  remedy  against  the  debtor  personally,  he  had  not  lost  his 
remedy  against  the  pledge.2  Payment  is  one  thing,  a  mere  pre- 
sumption of  payment  quite  another.  The  test  principle  of  the 
whole  matter  is  simply  this  :  the  statute  of  limitations  only  bars 
the  remedy,  and  if  the  creditor  has  any  available  security  he 
may  enforce  it.3 

State  insolvent  laws,  like  statutes  of  limitations,  affect  the 
remedies  of  creditors  and  do  not  operate  to  cancel  debts,  and 
for  this  reason,  the  lien  of  a  mortgage  remains  after  the  dis- 
charge of  the  mortgagor  under  a  State  statute.4 

The  rights  of  the  mortgagor,  lite  those  of  the  mortgagee, 
may  also  be  barred  by  lapse  of  time,  and  a  grant  to  the  mort- 
gagee may  be  inferred  from  continued  possession  and  enjoy- ' 
ment  by  him  for  twenty  years,  under  certain  circumstances,  but 
this  presumption  will  be  rebutted  if  the  mortgagee  commences 
proceedings  to  foreclose  either  by  advertisement  or  by  action, 
and  such  proceedings  will  revive  the  right  of  redemption.5 

Discharge  of  Mortgages  upon  the  Record. 

It  is  provided  by  statute  that  any  mortgage  that  has  been 

registered  or  recorded,  or  that  may  hereafter  be  recorded,  shall 

be  discharged  upon  the  record  thereof,  by  the  officer  in  whose 

custody  it  shall  be,  whenever  there  shall  be  presented  to  him  a 

'Pratt  v.  Huggins,  29  Barb.  27T ;  Heyer  t.  Pruyn,  1  Paige,  465 ;  Borst  v. 
Corey,  15  N.  Y.  (1  Smith),  510;  Thayer  v.  Mann,  19  Pick.  531;  Baldwin  v.  Norton, 
2  Conn.  163;  Spears  v.  Hartley,  3  Esp.  81 ;  Toplia  v.  Baker,  2  Cox,  123  ;  see 
Jackson  v.  Sackett,  1  Wend.  91. 

2  Jones  v.  Merchants'  Bank  of  Albany,  4  Robt.  221. 

3  See  article  on  this  subject  in  The  Albany  Law  Journal,  vol.  14,  p.  210. 

4  Heyer  v.  Pruyn,  1  Paige,  465,  469. 

6  Jackson  y.  Slater,  5  Wend.  295;  Calkins  v.  Calkins,  3  Barb.  305  ;  Calkins  t. 
Isbell,  20  N.  Y.  147. 


14:2  THE  LAW  OF  MORTGAGES. 

certificate  signed  by  the  mortgagee,  his  personal  representatives 
or  assigns,  acknowledged  or  proved,  and  certified  in  proper 
form  to  entitle  conveyances  to  be  recorded,  specifying  that  such 
mortgage  has  been  paid  or  otherwise  satisfied  and  discharged. 
Every  such  certificate,  and  the  proof  or  acknowledgment  thereof, 
shall  be  recorded  at  full  length,  and  a  reference  shall  be  made 
to  the  book  and  page  containing  such  record,  in  the  minute  of 
the  discharge  of  said  mortgage,  made  by  the  officer  upon  the 
record  thereof.1 

This  statute  does  not  mean  that  all  of  the  mortgagees  or 
their  personal  representatives,  must  execute  and  acknowledge 
the  certificate  of  satisfaction  in  order  to  authorize  the  officer  in 
whose  custody  the  record  of  the  mortgage  shall  be  to*record  it, 
and  discharge  the  mortgage  on  the  record.  Such  certificate  is 
sufficient  if  executed  and  acknowledged  by  any  person  or  per- 
sons authorized  to  receive  payment  of  the  mortgage ;  as,  for 
instance,  a  mortgage  may  be  canceled  by  any  one  of  the  exec- 
utors of  a  mortgagee.2 

If  a  mortgage  is  discharged  upon  the  record  by  a  person 
who  appears  by  the  record  to  be  the  owner  of  it,  even  though 
it  has  actually  been  assigned,  it  will  operate  to  cancel  the  mort- 
gage as  against  subsequent  purchasers  and  mortgagees  in  good 
faith  and  without  notice,  but  as  to  all  other  persons,  the  valid- 
ity of  the  mortgage  will  not  be  impaired.3 

Where  a  discharge  of  a  recorded  mortgage  is  executed  by  a 
person  other  than  the  mortgagee,  as  by  a  guardian  of  an  infant, 
a  subsequent  purchaser  is  bound  to  inquire  by  what  authority 
such  person  assumed  to  discharge  it,  and  he  is  chargeable  with 
notice  of  all  the  facts  which  the  reasonable  prosecution  of  such 
inquiry  would  elicit.  Where,  therefore,  a  guardian  for  infants 
was  directed  to  give  a  bond  previous  tp  satisfying  a  mortgage, 
and  he  failed  to  give  the  bond  and  executed  the  certificate  of 
satisfaction  which  was  recorded,  it  was  held  that  such  discharge 
did  not  protect  subsequent  hona  fide  incumbrancers  against  the 
claims  of  the  infants  by  virtue  of  their  mortgage.4 

'IE,  S.  761,  §§28,  29. 

a  The  People  v.  Keyser,  28  N.  Y.  226  ;,  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151. 

3  Ely  v.  Scofield,  35  Barb.  330. 

4  Swarthout  v.  Curtis,  5  H  Y.  (1  Seld.)  301. 
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Where  moneys  deposited  with  a  special  officer,  as  a  clerk  of 
the  Court  of  Chancery,  have  been  invested  under  special  direc- 
tions of  the  court,  in  a  mortgage  payable  to  such  officer  in  his 
official  capacity,  such  clerk  has  no  power  to  discharge  the  mort- 
gage without  the  order  of  the  court,  and  if  he  do  execute  such 
a  discharge  without  actual  payment,  and  without  the  order  of 
the  court,  it  is  void  even  as  against  bona  fide  purchasers  of  the 
property.1 

It  is  in  the  power  of  a  court  of  equity  either  to  cancel  a 
mortgage  shown  to  be  discharged  or  paid,  or  to  revive  a  mort- 
gage where  the  cancellation  of  it  has  been  obtained  by  fraud 
and  the  equitable  rights  of  the  parties  require  such  relief. *' 
An  action  to  cancel  a  mortgage  may  also  be  brought  by  the 
mortgagor  if  it  be  usurious,  or  if  the  parties  differ  as  to  the 
amount  owing  upon  it,  and  the  plaintiff  may  in  one  action  ask 
to  have  a  mortgage  discharged  because  it  is  paid,  and  also  to  be 
allowed  to  redeem  if  it  be  not  fully  paid.3 

Special  Proceedings  to  Discharge  Mortgages  of  Record  in 
Certain  Cases.  , 
It  will  sometimes  happen  that  a  mortgage  will  be  allowed 
to  remain  uncanceled  upon  the  record,  though  the  debt 
which  it  has  been  made  to  secure  has  been  paid.  In  order  to 
provide  for  such  cases,  it  has  been  enacted  that  the  mortgagor 
named  in,  or  any  person  having  any  interest  in  any  lands  de- 
scribed in  any  mortgage  of  real  estate  in  this  State,  which  is 
recorded  in  this  State,  and  which,  from  the  lapse  of  time,,  is 
presumed  to  be  paid,  may  present  his  petition  to  the  courts 
mentioned  in  this  act,  asking  that  such  mortgage  may  be  dis- 
charged of  record.  Such  petition  shall  be  verified ;  'it  shall 
describe  the  mortgage,  and  when  and  where  recorded,  and  shall 
allege  that  such  mortgage  is  paid ;  that  the  mortgagee  has,  or  if 

1  The  Farmers'  Loan  &  Trust  Co.  v.  Walworth,  1  N.  Y.  (1  Comst.)  433. 

Mortgages  to  the  People  of  this  State  may  be  discharged  of  record  upon  the 
treasurer's  receipt,  countersigned  by  the  comptroller,  setting  forth  that  the  whole 
sum  due  on  such  mortgage  has  been  paid.     1  R.  S.  175,  §§  36,  3*7. 

s  Barnes  v.  Camack,  1  Barb.  392. 

3  Beach  v.  Cooke,  28  N.  Y.  508 ;  Sutherland  v.  Rose,  47  Barb.  144  ;  Beecher 
v.  Ackerman,  1  Abb.  N.  S.  141. 
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there  be  more  than  one  mortgagee,  that  all  of  them  have  been 
dead  for  more  than  five  years ;  or  if  such  mortgagee  be  a  cor- 
poration or  association,  that  such  corporation  or  association  has 
ceased  to  exist  and  do  business  as  such  for  more  than  five  years ; 
the  time  and  place  of  his  or  their  death,  and  place  of  residence 
at  the  time  of  his  or  their  death ;  whether  or  not  letters  testa- 
mentary or  of  administration  have  been  taken  out,  or,  if  a  cor- 
poration or  association^  its  last  place  of  business ;  the  names  and 
places  of  residence,  as  far  forth  as  the  same  can  be  ascertained,  of 
the  heirs  of  such  mortgagee  or  mortgagees ;  or  if  such  mortgagee 
be  a  corporation  or  association,  then  the  names  of  one  or  more 
of  the  receivers,  if  any  were  appointed,  or  of  the  person  who 
has  the  care  of  closing  up  the  business  of  such  corporation  or 
association ;  and  that  such  mortgage  has  not  been  assigned  or 
transferred,  and  if  such  mortgage  has  been  assigned,  state  to 
whom,  and  the  facts  in  regard  to  the  same.  Provided,  however, 
that  if  such  mortgage  has  been  duly  assigned  by  indorsement 
thereon  or  otherwise,  but  not  acknowledged  so  as  to  entitle  the 
same  to  be  recorded,  then  it  shall  be  competent  for  the  court  at 
any  time  within  the  period  aforesaid,  upon  proof  that  all  the 
matters  hereinbefore  required  to  be  stated  in  said  petition  are 
true,  and  that  the  assignee  of  such  mortgage,  if  living,  or  his 
personal  representative,  if  dead,  has  been  paid  the  amount  due 
thereon,  to  make  an  order  that  such  mortgage  be  discharged  of 
record. 

Such  petition  may  be  presented  to  the  Supreme  Court  in  the' 
county  where  the  mortgaged  premises  are  situate,  or  when  situ- 
ate in  the  city  of  New  York,  to  the  Superior  Court  thereof,  or 
when  situate  in  the  city  of  Buffalo,  to  the  Superior  Court 
thereof.  The  court,  upon  the  presentation  of  such  petition, 
shall  make  an  order  requiring  all  persons  interested  to  show 
cause  at  a  certain  time  and  place,  why  such  mortgage  should  not 
be  discharged  of  record.  The  names  of  the  mortgagor,  mort- 
gagee and  assignee,  if  any,  the  date  of  the  mortgage  and  where 
recorded,  and  the  town  or  city  in  which  the  mortgaged  prem- 
ises are  situate,  shall  be  specified  in  the  order.  The  order  shall  be 
published  in  such  newspaper  or  newspapers,  and  for  such  time 
as  the  court  shall  direct.  The  court  may  also  direct  the  order 
to  be  personally  served  upon  such  persons  as  it  shall  designate. 
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The  court  may  issue  commissions  to  take  the  testimony  of  wit- 
nesses, and  may  refer  it  to  a  referee  to  take  and  report  proofs  of 
the  facts  stated  in  the  petition.  The  certificate  of  the  proper  sur- 
rogate or  surrogates,  whether  or  not  letters  testamentary  or  of  ad- 
ministration have  been  issued,  shall  be  evidence  of  the  fact ;  and 
the  certificate  of  the  clerk  of  the  county  or  counties  in  which  the 
mortgaged  premises  have  been  situate  since  the  date  of  said  mort- 
gage, shall  be  evidence  of  the  assignment  of  such  mortgage,  or 
of  the  notice  of  the  pendency  of  an  action  to  foreclose  such 
mortgage,  and  of  such  other  matters  as  may  be  therein  stated  ; 
or  if  a  notice  of  the  pendency  of  an  action  to  foreclose  such 
mortgage  has  been  filed,  then  his  certificate  that  such  mortgage 
has  never  been  foreclosed.  Upon  being  satisfied  that  the  mat- 
ters alleged  in  the  petition  are  true,  the  court  may  make  an 
order  that  the  mortgage  be  discharged  of  record.  The  county 
clerk,  upon  being  furnished  with  a  certified  copy  of  such  order, 
and  paid  the  fees  allowed  by  law  for  discharging  mortgages, 
shall  record  said  order  and  discharge  the  mortgage  of  record.1 

This  statute  was  designed  to  remove  an  incumbrance  which 
has  been  paid,  and  an  allegation  of  payment  must  be  explicitly 
made  in  the  petition.  The  object  of  the  statute  seems  to  have 
been  to  relieve  mortgagors  and  those  claiming  under  them  in  a 
summary  way  from  an  incumbrance  which,  as  stated  in  the  first 
section  of  the  act,  from  the  lapse  of  time,  is  presumed  to  be 
paid,  if  it  have  in  fact  been  paid,  but  satisfaction  of  which  can- 
not be  obtained  without  a  formal  proceeding  therefor  in  a  court 
of  equity,  in  consequence  of  the  death  of  the  mortgagee,  and  of 
the  fact  that  no  letters  testamentary  or  of  administration  have 
been  granted  in  this  State.2  The  fact  of  payment  must  be  dis- 
tinctly alleged  and  proven,  and  it  is  not  sufficient  to  show  that 
the  mortgage  is  so  old  that  the  statute  of  limitations  would  be  a 
good  defense  if  a  foreclosure  were  to  be  attempted  upon  it.s 

1  Laws  of  1862,  e.  865,  as  amended  by  Laws  of  1868,  c.  798,  and  Laws  of 
1873,  c.  551. 

3  Brady,  J.,  In  the  Matter  of  Townsend,  4  Hun,  31 ;  s.  c.  6  H.  T.  Sup.  (T.  & 
C.)22'7. 

8  The  Matter  of  Townsend  (supra). 

10 


CHAPTEK  XII. 

THE    RECORDING    ACTS. 


What  Instruments  may  be  Recorded. 

It  is  provided  by  statute  that  "  every  conveyance  of  real 
estate  within  this  State,  hereafter  made,  shall  be  recorded  in  the 
office  of  the  clerk  of  the  county  where  such  real  estate  shall  be 
situated ;  and  every  such  conveyance  not  so  recorded  shall  be 
void  as  against  any  subsequent  purchaser,  in  good  faith  and  for 
a  valuable  consideration,  of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly  recorded."  l  It  is 
further  provided  that  the  term  "  real  estate,"  as  used  in  the  act, 
shall  be  construed  as  co-extensive  in  meaning  with  "lands, 
tenements,  and  hereditaments,"  and  as  embracing  all  chattels 
real,  except  leases  for  a  term  not  exceeding  three  years.  The 
term  "  purchaser "  is  to  be  construed  to  embrace  every  person 
to  whom  any  estate,  or  interest  in  real  estate,  shall  be  con- 
veyed for  a  valuable  Consideration ;  and  also  every  assignee  of  a 
mortgage  or  lease,  or  other  conditional  estate.  The  term  "  con- 
veyance," is  to  be  construed  to  embrace  every  instrument  in 
writing,  by  which  any  estate,  or  interest  in  real  estate  is  created, 
aliened,  mortgaged,  or  assigned ;  or  by  which  the  title  to  any- 
real  estate  may  be  affected  in  law  or  equity,  except  last  wills 
and  testaments,  leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  or  purchase  of  lands.8 

The  statute  applies  to  mortgages,  whether  they  be  of  free- 
hold or  of   leasehold  estates,3  and  written  agreements  which 


1  1  R.  8.  756,  §  i:  "  1  R.  S.  762,  §§  86,  35*38. 

3  Johnson  v.  Stagg,  2  Johns.  510;  Berry  v.  Mutual  Ins.  Co.  2  Johns.  Ch.  603. 
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create  equitable  incumbrances  in  the  nature  of  mortgages  may 
be  recorded,  and  the  record  will  be  notice  to  subsequent  pur- 
chasers.1 •  So  the  estate  of  a  purchaser  in  possession  of  lands 
under  a  parol  contract  of  sale  may  be  mortgaged,  and  such 
mortgage  may  be  recorded,  and  will  be  notice  to  subsequent 
purchasers  arid  incumbrancers.3 

A  power  of  attorney  to  assign  a  mortgage,3  and  a  power  to 
collect  a  mortgage  and  to  execute  satisfaction,4  are  neither  of 
them  within  the  recording  acts,  and  their  record  will  not  operate 
as  notice.  So,  too,  an  agreement  between  two  mortgagees  fix- 
ing the  priority  of  their  several  mortgages,  is  not  entitled  to 
record,  and  if  recorded,  will  be  inoperative  as  to  subsequent 
purchasers.5 

Where  two  mortgages  aYe  taken  and  recorded  simultaneously, 
the  recording  acts  have  no  application,  and  their  priority  must 
be  determined  by  equitable  rules.6  In  such  a  case  a  court  of 
equity  will  recognize  and  enforce  an  agreement  or  understand- 
ing as  to  priority ; '  and  the  same  rule  will  apply  if  one  mort- 
gage is  accidentally  recorded  a  short  time  before  the  other.8  In 
Greene  v.  Deal  (not  yet  reported),9  the  Court  of  Appeals  held 
that  the  recording  acts  did  not  apply  as  between  two  mortgages 
both  given  for  part  of  the  purchase  money  of  the  same  prop- 
erty, and  that  fact  appearing  upon  their  face,  and  both  bearing 
the  same  date,  but  one  of  which  was  recorded  a  few  hours  before 
the  other.  The  recording  act  declares  that  a  conveyance  not 
recorded  shall  be  void  as  against  any  subsequent  purchaser 
whose  conveyance  shall  be  first  duly  recorded,  but  it  does  not 
assume  to  control  the  rights  of  parties  under  instruments  both 
of  which  were  executed  and  delivered  at  the  same  time. 

:  Parkist  v.  Alexander,  1  Johns.  Ch.  394 ;  Hunt  v.  Johnson,  19  If.  Y.  (6  Smith), 
279. 

2  Crane  v.  Turner,  1  Hun,  357.  *  Williams  y.  Birbeck,  Hoff.  359. 

*  Jackson  v.  Richards,  6  Cow.  617.  s  Gillig  v.  Maass,  28  K  Y.  191. 

6  Stafford  T.  Van  Rensselaer,  9  Cow.  316 ;  affi'g  Van  Rensselaer  t.  Stafford, 
Hopk.  569 ;  Douglass  v.  Peele,  Clarke,  563. 

'  Jones  v.  Phelps,  2  Barb.  Ch.  440. 

s  Rhoades  v.  Canfield,  8  Paige,  545 ;  Sparks  v.  The  State  Bank,  7  Blackf. 
469. 

9  See  memorandum  in  If.  Y.  Weekly  Digest,  vol.  2,  p.  149 ;  rev'g  s.  o.  4  Hun, 
1QS. 
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Acknowledgment  or  Proof  to  entitle  a  Paper  to  he  Recorded, 

In  order  that  an  instrument  should  be  entitled  to  be  recorded,, 
it  is  necessary  that  its  authenticity  should  be  attested  in  the  form 
prescribed  by  the  statute  regulating  the  acknowledgment  and 
proof  of  deeds.  If  this  be  omitted,  or  if  the  acknowledgment 
be  informal  or  defective,  the  record^  being  unauthorized,  will 
not  be  notice.1  A  certificate  of  acknowledgment  which  con- 
forms on  its  face  with  the  statute,  is  proof  of  its  own  genuine- 
ness ;  and  where  it  describes  the  proper  officer  acting  in  the 
proper  place,  it  is  taken  as  proof  both  of  his  character  and  local 
jurisdiction.2  The  certificate  is  not  conclusive,  however,  and 
the  party  affected  by  it  may  question  its  validity  and  the  force 
and  effect  of  the  formal  proof.3  The  certificate  need  not  be  in 
the  exact  words  of  the  statute  ;  if  it 'show  a  substantial  compli- 
ance, it  is  sufficient.4 

The  act  of  taking  and  certifying  the  acknowledgment  in- 
volves the  discharge  of  no  judicial  duty  which  would  inca- 
pacitate a  person  related  to  one  of  the  parties  from  acting.  It 
is  merely  a  ministerial  act,  and  may  be  performed  by  a  person 
who  is  so  related  to  the  parties  as  to  be  disqualified  as  a  judge 
or  juror.5 

What  tfie  Record  of  a  Deed  is  Notice  of. 

A  deed  duly  recorded  is  evidence  not  only  of  the  transfer 
and  title  but  of  the  covenants  contained  in  it,6  and  the  record  of 
a  mortgage  is  notice  of  the  statements  contained  in  it  which 
describe  the  debt,  either  in  accurate  terms  or  by  reference  to 
the  bond  which  it  is  intended  to  secure.'  The  record  of  a 
mortgage  which,  upon  its  face,  does  not  contain  an  accurate  and 
full  statement  of  the  debt  secured,  is  nevertheless  notice  of  its 

'  Frost  v.  Beekman,  1  Johns.  Ch.  288. 
'  Thnrman  v.  Cameron,  24  Wend.  87. 

3  Hardenbergh  v.  Schoonmaker,  4  Johns.  16] ;  Jackson  v.  Perkins,  2  Wend. 
308 ;  Morris  v.  Keyes,  1  Hill,  540. 

4  Meriam  v.  Harsen,  2  Barb.  Ch.  232. 

6  Lynch  v.  Livingston,  6  N.  T.  (2  Seld.)  422. 
"  Morris  v.  Wadswortb,  11  Wend.  103. 

7  Dimon  v.  Dunn,  15  N.  Y.  (1  Smith),  498. 


THE    RECORDING   ACTS.  149 

existence  and  contents,  and  the  purchaser  with  such  notice  is 
hound  by  all  of  the  equities  which  the  holder  of  the  mortgage 
had  against  the  mortgagor  whose  place  he  takes.  The  condi- 
tion of  a  purchaser  in  such  a  case,  is  precisely  the  same  as  it 
would  have  been  at  common  Jaw,  if  he  had  purchased  with  actual 
notice  of  the  prior  mortgage.1  A  mortgage  properly  recorded, 
is  notice  to  all  persons  that  such  an  instrument  exists,  and  that 
its  contents  are  what  is  spread  upon  the  record.2 

The  registry  of  a  mortgage  is  notice  of  the  contents  of  it, 
and  of  no  more,  and  the  purchaser  is  not  to  be  charged  with 
notice  of  facts  which  the  records  do  not  disclose.  He  is  not 
bound  to  attend  to  the  correctness  of  the  registry.  That  is  the 
business  of  the  mortgagee,  and  if  a  mistake  occurs  to  his  prej- 
udice, the  consequences  of  it  lie  between  him  and  the  clerk,  and 
not  between  him  and  the  bona  fide  purchaser.  The  act,  in 
providing  that  all  persons  might  have  recourse  to  the  registry, 
intended  that  as  the  correct  and  sufficient  source  of  information ; 
and  it  would  be  a  doctrine  productive  of  immense  mischief  to 
oblige  the  purchaser  to  look,  at  his  peril,  to  the.  contents  of 
every  mortgage,  and  to  be  bound  by  them  when  different  from 
the  contents  as  declared  in  the  registry.  The  registry  might 
prove  only  a  snare  to  the  purchaser,  and  no  person  could  be  safe 
in  his  purchase  without  hunting  out  and  inspecting  the  original 
mortgage,  a  task  of  great  difficulty.  The  statute  did  not  mean 
to  put  the  party  upon  further  inquiry.  The  registry  was 
intended  to  contain,  within  itself,  all  the  knowledge  of  the 
mortgage  requisite  for  the  purchaser's  safety.  On  this  principle, 
a  mortgage  for  $3,000  dollars,  incorrectly  registered  as  being 
for  $300  dollars,  was  held  to  be  notice  to  a  subsequent  pur- 
chaser only  for  the  smaller  amount.3 

A  grantee  is '  ordinarily  chargeable  with  notice  of  the  stip- 
ulations and  recitals  in  the  conveyances  under  which  he  claims 
title,  but  he  will  not  be  charged  with  notice  of  an  unrecorded 
mortgage,  merely  because  a  previous  conveyance  recites  that  the 
premises  are  subject  to  a  mortgage  of  a  certain  amount,  but 

1  Youngs  T.  Wilson,  27  IT.  Y.  351 ;  rev'g  s.  c.  24  Barb.  810. 

2  Thomson  v.  Wilcox,  1  Lans.  376. 

s  Frost  v.  Beelnnan,  1  Johns.  Ch.  288:  s.  o.  affi'd  18  Johns.  544. 
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without  disclosing  the  name  either  of  the  mortgagor  or  of  the 
mortgagee.1 

The  Effect  of  the  Record  is  Limited  to  Giving  Notice. 

The  effect  of  recording  an  instrument  is  limited  to  giving 
notice.  It  confers  no  validity  upon  the  instrument  which  it  did 
not  have  before,  and  for  this  reason  the  recording  of  a  mort- 
gage which  has  not  been  delivered  is  a  nullity,  and  the  subse- 
quent assent  of  the  mortgagee  will  not  give  him  a  preference-' 
over  a  person  who  has  acquired  rights  in  the  property.3  Any 
instrument  which  upon  its  face  is  regular,  and  purports  to  be  a 
conveyance  or  a  mortgage  may  be  recorded.  But  if  it  is  not  in 
truth  what  it  purports  to  be,  it  will  not  be  aided  by  being 
engrossed  by  a  recording  clerk  and  put  upon  the  files  of  a  public- 
office.3 

What  Actual  Notice  of  a  Deed  is  Equivalent  to  the  Recording 

of  it. 

The  object  of  the  recording  acts  is  to  protect  the  vigilant,, 
by  affording  to  every  purchaser  the  means  of  ascertaining  the- 
condition  of  the  title  which  he  is  about  to  purchase.  An  unre- 
corded deed  is  always  good  as  against  the. grantor  or  his  heirs* 
and  also  as  against  all  persons  who  take  title  from  the  grantor 
with  actual  notice  of  it.5 

The  recording  acts  supply  a  means  of  giving  notice,  and  all 
purchasers  are  bound  to  acquaint  themselves  with  the  facts 
which  are  spread  upon  the  public  records,  but  they  cannot  by 
doing  this,  disregard  all  information  which  may  reach  them 
from  other  sources.  The  earlier  cases,  both  in  England  and  in 
this  country,  favored  the  doctrine  that  actual  notice,  in  order  to 

1  Crofut  t.  Wood,  3  Hun,  571  ;  Jackson  v.  Davis,  18  Johns.  1. 

2  Foster  v.  Beardsley  Scythe  Co.  47  Barb.  605. 
8  Jackson  v.  Richards,  6  Cow.  617. 

4  Jackson  v.  Colden,  i  Cow.  266  ;  Jackson  v.  West,  10  Johns.  466  ;  Wood  v. 
Chapin,  13  N.  Y.  (3  Kern.)  509. 

6  Fort  v.  Burch,  5  Den.  187;  Jackson  v.  Van  Valkenburgh,  8  Cow.  260; 
Butler  v.  Viele,  44  Barb.  166. 
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be  a  substitute  for  record  notice,  must  be  more  clear  and  dis- 
tinct than  would  be  required  in  the  absence  of  a  recording  act,1 
but  the  later  decisions  disregard  or  repudiate  the  distinction. 
There  is  no  foundation  in  reason  for  a  rule  which  would  require 
more  evidence  to  establish  a  want  of  good  faith  under  the  re- 
cording acts  than  in  any  other  case,  and  the  authorities  are 
sufficient  to  show  that  no  such  distinction  is  recognized  at  the 
present  day  by  the  courts.3 

Notice  is  of  two  kinds,  actual  and  constructive.  Actual 
notice  embraces  all  degrees  and  grades  of  evidence  from  the 
most  direct  and  positive  proof  to  the  slightest  circumstance 
from  which  a  jury  would  be  warranted  in  inferring  notice.  It 
is  a  mere  question  of  fact,  and  is  open  to  every  species  of  legit- 
imate evidence  which  may  tend  to  strengthen  or  impair  the 
conclusion.  Constructive  notice,  on  the  other  hand,  is  a  legal 
inference  from  established  facts,  and,  like  other  legal  presump- 
tions, does  not  admit  of  dispute.  "  Constructive  notice,"  says 
Judge  Stoet,  "  is  in  its  nature  no  more  than  evidence  of  notice, 
the  presumption  of  which  is  so  violent  that  the  court  will  not 
even  allow  of  its  being  controverted." 8  A  recorded  deed  is 
an  instance  of  constructive  notice.  It  is  of  no  consequence 
whether  the  second  purchaser  has  actual  notice  of  the  prior  deed 
or  not.  He  is  bound  to  take,  and  is  presumed  to  have,  the 
requisite  notice.  So,  too,  notice  to  an  agent  is  constructive 
notice  to  the  principal,  and  it  would  not  in  the  least  avail  the 
latter  to  show  that  the  agent  had  neglected  to  communicate  the 
fact.  In  such  cases,  the  law  imputes  notice  to  the  party,  whether 
he  has  it  or  not.  Legal  or  implied  notice,  therefore,  is  the 
same  as  constructive  notice,  and  cannot  be  controverted  by 
proof.4 

If  direct  and  actual  notice  be  given  to  the  purchaser  of  the 
very  fact  of  the  existence  of  the  prior  conveyance,  and  of  all 
the  rights  which  were  acquired  under  it,  as,  for  instance,  by 
showing  to  him  the  conveyance  itself,  there  can  be  no  difficulty 

1  Dey  v.  Dunham,  2  Johns.  Ch.  182 ;  Jackson  v.  Van  Valkenhurgh,  8  Cow.  260. 
3  Williamson  v.  Brown,  15  N.  Y.  354,  358  ;    Tuttle  v.  Jackson,  6  Wend.  213  ; 
Jackson  v.  Post,  15  Wend.  588  ;  Grimstone  v.  Carter,  3  Paige,  421. 
*  Story's  Eq.  Jur.  §  399. 
1  Per  Selden,  J.,  in  Williamson  v.  Brown,  15  N.  Y.  354. 
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in  charging  him  with  the  consequences  if  he  assumes  to  dis- 
regard the  existence  of  equities  which  are  so  plainly  exhibited 
to  him.  But  actual  notice  is  seldom  so  full  and  satisfactory  as 
to  furnish  all  the  details  which  a  purchaser  would  desire  to 
know,  and  it  is  sometimes  so  vague  as  merely  to  suggest  the 
possibility  of  the  existence  of  a  previous  conveyance.  It  is  not 
necessary  to  show'  express  notice  of  the  particular  instrument, 
but  notice  of  any  fact  calculated  to  put  a  party  upon  inquiry  is, 
in  the  absence  of  explanation,  sufficient  to  charge  him  with 
notice  of  all  instruments  which  an  inquiry  would  have  dis- 
closed. The  degree  of  notice  required  is,  in  the  language  of 
"the  authorities,  such  as  "  would  lead  any  honest  man  using  or- 
dinary caution  to  make  further  inquiries."  1 

The  cases  received  a  careful  examination  by  Judge  Selden, 
in  Williamson  v.  Brown  (15  N".  Y.  354,  362),  and  he  stated  the 
true  doctrine  on  this  subject  to  be  "  that  where  a  purchaser  has 
inowledge  of  any  fact  sufficient  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is  about 
to  purchase,  he  is  presumed  either  to  have  made  the  inquiry 
and  ascertained  the  extent  of  such  prior  right,  or  to  have  been 
guilty  of,  a  degree  of  negligence  equally  fatal  to  his  claim  to  be 
considered  a  bona  fide  purchaser.  This  presumption,  however, 
is  a  mere  inference  of  fact,  and  may  be  repelled  by  proof  that 
the  purchaser  failed  to  discover  the  prior  right,  notwithstanding 
the  exercise  of  proper  diligence  on  his  part." 2    • 

As  a  general  rule,  the  law  regards  the  actual  oc'cupancy  of 
land  as  equivalent  to  notice  to  all  persons  dealing  with  the  title, 
of  the  claim  of  the  occupant.  But  this  is  not  an  absolute  prop- 
osition which  is  to  be  taken  as  true  in  all  possible  relations. 
The  circumstances  known  may  be  such  that  the  occupancy  will 
not  suggest  to  a  purchaser  an  inquiry  into  the  title  or  claim 
under  which  it  may  be  held ;  and  where  the  inquiry  may  be 
omitted  in  good  faith  and  in  the  exercise  of  ordinary  prudence, 
no  one  is  bound  to  make  it.  Possession  out  of  the  vendor  and 
in  another  person  only  suggests  an  inquiry  into  the  claims  of 

1  Reed  v.  Gannon,  50  N.  Y.  345,  349  ;  Howard  Ins.  Co.  v.  Halsey,'  8  N.  Y.  (4 
Seld.)275;  Pitney  v.  Leonard,  1  Paige,  461;  Hawley  v.  Cramer,  4  Cow.  717 ; 
Jackson  v.  Cadwell,  1  Id.  622  ;  Tuttle  v.  Jackson,  6  Wend.  213. 

2  See  also  Reed  v.  Gannon,  50  N.  Y.  345,  350. 
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i 
the  latter.  Ordinarily  that  inquiry  should  be  "made,  because  it 
evinces  bad '  faith  or  gross  neglect  not  to  make  it.  But  the 
question  in  such  cases  is  one  of  actual  notice,  and  such  notice 
will  be  imputed  to  a  purchaser  only  where  it  is  a  reasonable  and 
j'ust  inference  from  the  visible  facts.  He  cannot  willfully  close 
his  eyes  and  then  allege  good  faith,  nor  can  he  pause  in  the  ex- 
amination where  the  facts  made  known  to  him  plainly  suggest 
a  further  inquiry  to  be  pursued.  The  adjudged  cases  which 
have  been  the  most  carefully  considered,  do  not  carry  the  doc- 
trine of  notice,  as  implied  or  inferred  from  circumstances,  fur- 
ther than  is  here  indicated.1 

The  notice  which  will  put  a  party  upon  inquiry  must  be 
actual  notice.  A  purchaser  is  bound  by  the  constructive  notice 
furnished  by  the  public  records,  but  he  is  never  constructively 
put  upon  inquiry  by  them.  He  may  get  actual  notice  of  facts 
by  papers  which  are  irregular  or  defective  in  their  execution 
when  he  inspects  and  examines  the  copies  of  them  in  the  books 
in  the  clerk's  office,  and  knowledge  so  acquired  may  put  him 
upon  inquiry,  but  he  is  not  legally  chargeable,  under  the  record- 
ing acts,  with  knowledge  of  any  fact  except  those  which  the 
records  disclose.  The  object  of  recording  deeds  is  not  to  sug- 
gest inquiries,  but  to  answer  them.2 

Notice  may  be  given  to  the  purchaser,  or  to  his  agent  or  at- 
torney in  the  special  transaction,3  but  while,  as  a  rule,  it  is  true 
that  the  knowledge  of  the  attorney  is  the  knowledge  of  his 
client,  the  principle  does  not  apply  where  the  attorney  is  himself 
the  borrower.4 

Where  a  conveyance  or  mortgage  is  good  for  want  of  notice 
of  a  prior  unrecorded  incumbrance,  it  cannot  be  affected  by 
subsequent  notice  of  it.  Persons  taking  title  under  the  grantee 
or  mortgagee  will  be  protected,  no  matter  what  notice  they  may 

1  Gomstock,  J.,  in  Cook  v.  Travis,  20  N.  Y.  400  ;  Jones  v.  Smith,  1  Hare,  43  ; 
Hewes  v.  Wiswall,  8  Greenl.  94;  Flagg  y.  Mann,  2  Sumn.  555;  Mcllechan  v. 
■Griffing,  3  Pick.  156 ;  Scott  t.  Gallagher,  14  Serg.  &  R.  333 ;  see  Trustees  of 
Union  College  v.  Wheeler,  61  N.  Y.  88. 

2  Frost  v.  Beekman,  1  Johns.  Ch.  288  ;  s.  o.  affi'd  1 8  Johns.  544  ;  Thomson  v. 
Wilcox,  1  Lans.  376. 

3  Haywood  v.  Shaw,  16  How.  119. 

4  The  Hope  Fire  Ins.  Co.  v.  Cambrelling,  1  Hun,  493. 
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have  had,  for  it  would  be  idle  to  pronounce  a  title  valid  which 
would  not  he  equally  valid  when  transferred  to  a  new  owner.1 
If  the  mortgagee  have  notice  of  a  prior  unrecorded  mortgage,  his 
assignee  without  notice  will  be  protected.8 

The  mere  silence  of  a  mortgagee  who  has  recorded  his  mort- 
gage, when  he  is  present  at  the  execution  of  a  subsequent  con- 
veyance or  mortgage,  is  not  sufficient  to  affect  his  right,  un- 
less that  silence  was  intentional  and  for  the  purpose  of  decep- 
tion. That  inference  is  not  to  be  drawn  from  silence  alone,  but 
from  the  operation  of  our  recording  acts.  There  must  be  active 
fraud  charged  and  proved,  such  as  false  representations  or  denial 
upon  inquiry,  or  artful  assurances  of  good  title,  or  deceptive 
silence  when  information  is  asked.  The  burden  of  the  charge 
and  of  the  proof  lies  upon  the  purchaser.  He  must  make  out 
the  fraud,  and  the  mortgagee  is  to  be  presumed  innocent  until 
proved  to  be  guilty.8 

"While  it  is  true  as  a  general  rule,  that  a  purchaser  is  bound 
to  search  the  records  for  incumbrances  as  against  a  title  not  ap- 
pearing by  the  records,4  still  this  is  not  a  universal  rule,  and  it  is 
not  applicable  when  the  purchaser  has  actual  notice  of  the  exist- 
ence of  a  mortgageable  estate,  in  the  person  against  whom  the 
search  is  made,  prior  to  the  date  of  the  evidence  of  such  per- 
son's title  to  the  absolute  fee.  So  where  a  person  who  was  in 
possession  of  land  under  a  parol  contract  of  purchase,  executed 
a  mortgage  which  was  recorded,  it  was  held  that,  as  against  one 
who  knew  the  nature  of  the  interest  of  the  mortgagor,  such 
mortgage  was  constructive  notice.5 


The  Recording  Acts  only  Protect  bona  fide  Purchasers  who 
Pecord  their  Deeds. 

Eo  person  is  protected  by  the  recording  acts  who  is  not  a 

"  purchaser  in  good  faith  and  for  a  valuable  consideration."     He 

» 

1  Cook  v.  Travis,  22  Barb'.  338.;    Jackson  v.  Given,  8  Johns.  137  ;  Jackson  v. 
McChesriey,  7  Cow.  360. 

a  Jackson  v.  Tan  Valkenburgh,  8  Cow.  260. 

s  Brinckerboff  v.  Lansing,  4  Johns.  Ch.  65 ;  Rice  v.  Dewey,  54  Barb.  455. 

*  Cook  v.  Travis,  20  N.  Y.  402 ;  Losey  v.  Simpson,  3  Stockt.  246. 

6  Crane  v.  Turner,  7  Hun,  357. 
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must  not  only  have  received  his  deed  without  notice  of  the 
prior  unrecorded  deed,  but  he  must  also  have  surrendered  some 
security  or  important  right.1  The  receiving  of  the  property  as 
security  for  or  in  payment  of  a  precedent  debt,  when  no  secu- 
rity is  surrendered  or  anything  of  value  parted  with,  is  not 
a  purchase  for  a  valuable  consideration.  But  if  there  is  an  ex- 
tension of  time  for  a  single  day  by  a  valid  agreement,  this  con- 
stitutes a  valuable  consideration  within  the  rule.* 

It  will  also  be  noted  that  no  one  is  protected  by  the  record- 
ing acts,  except  a  person  "  whose  conveyance  shall  be  first  duly 
recorded." 3 


Conveyances  and  Mortgages  must  be  Recorded  in  Different 
Sets  of  BooTcs. 

The  statute  requires  that  different  sets  of  books  shall  be 
provided  by  the  clerks  of  the  several  counties,  for  the  recording 
of  deeds  and  mortgages ;  in  one  of  which  sets,  all  conveyances 
absolute  in  their  terms,  and  not  intended  as  mortgages  or  as 
securities  in  the  nature  of  mortgages,  shall  be  recorded ;  and  in 
the  other  set,  such  mortgages  and  securities  shall  be  recorded. 
Every  deed  conveying  real  estate,  which,  by  any  other  instru- 
ment in  writing,  shall  appear  to  have  been  intended  only  as  a 
security  in  the  nature  of  a  mortgage,  though  it  be  an  absolute 
conveyance  in  terms,  shall  be  considered  as  a  mortgage ;  and 
the  person  for  whose  benefit  such  deed  shall  be  made,  shall  not 
derive  any  advantage  from  the  recording  thereof,  unless  every 
writing,  operating  as  a  defeasance  of  the  same,  or  explanatory  of 
its  being  designed  to  have  the  effect  only  of  a  mortgage  or  con- 
ditional deed,  be  also  recorded  therewith,  and  at  the  same  time.4 

It  is  a  general  principle  that  where  the  recording  of  an  in- 
strument is  made  constructive  notice,  the  record,  to  be  effectual, 

1  Webster  v.  Van  Steenbergh,  46  Barb.  211 ;  Lawrence  v.  Clark,  36  N.  Y. 
128. 

1  Cary  v.  White,  7  Lans.  1 ;  s.  o.  reVd  62  N.  Y.  138 ;  Weaver  v.  Barden,  4» 
N.  Y.  286. 

3  Fort  v.  Bureh,  5  Den.  187.  4  1  R.  S.  756,  §§  2,  3. 
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must  be  according  to  law.1  Upon  this  principle,  and  under 
these  statutory  provisions,  it  has  been  held  that  the  recording  as 
a  deed,  of  an  absolute  deed  intended  as  security  in  the  nature 
of  a  mortgage,  is  not  notice  to  a  subsequent  bona  fide  grantee  or 
mortgagee,  even  though  the  defeasance  is  not  in  writing,2  and 
the  like  effect  will  follow  if  the  deed  and  the  defeasance  are 
both  recorded  among  the  conveyances.3  If  the  defeasance  is  by 
parol,  the  mortgagee  should  execute  a  written  defeasance  and 
record  it  with  tjhe  deed  among  the  mortgages.4 

A  deed,  absolute  on  its  face,  but  intended  as  security,  though 
registered  as  a  deed,,  is  valid  between  the  parties  as  a  mortgage.5 
If  it  be  recorded  as  a  deed,  the  record  is  a  nullity,  but,  upon  the 
mortgagee  acquiring  the  equity,  the  record  of  the  deed  becomes 
operative.6 

When  a  conveyance,  absolute  upon  its  face,  is  intended  as  a 
mortgage,  the  purchaser  from  the  grantee  with  notice  of  the 
facts,  stands  in  the  place  of  the  equitable  mortgagee.1  But 
where  a  deed  intended  as  security  is  recorded,  the  defeasance 
not  being  recorded,  a  purchaser  for  value  from  the  grantee, 
without  notice  of  the  defeasance,  will  hold  an  absolute  title  as 
against  the  grantor  and  his  grantees.  ,  It  is  an  absolute  deed,  as 
regards  third  persons,  and  a  bona  fide  purchaser  will  take  the 
land  discharged  of  the  equity  of  redemption  of  the  mortgagor.8 

Conveyances  are  directed  to  be  recorded  "  in  the  order  and 
as  of  the  time  when  the  same  shall  be  delivered  to  the  clerk  for 
that  purpose."  9  If  a  county  clerk  should  record  a  mortgage  or 
deed  in  a  blank  space  left  in  a  book  which  had  ceased  to  be 

1  N.  Y.  Life  Ins.  Co.  v.  White,  17  N.  Y.  469 ;  Frost  v.  Beekmaii,  1  Johns.  Ch. 
288 ;  Lessee  of  Heister  v.  Fortner,  2  Binn.  40. 

!  Dey  t.  Dunham,  2  Johns.  Ch.  182;  Dunham  v.  Dey,  15  Johns.  655  ;  James 
v.  Johnson,  6  Johns.  Ch.  417;   White  v.  Moore,  1  Paige,  551. 

3  Jackson  v.  Van  Valkenburgh,  8  Cow.  260 ;  Brown  v.  Dean,  3  Wend.  208 ; 
White  v.  Moore,  1  Paige,  551 ;  Grimstone  v.  Carter,  3  Paige,  421. 

1  Warner  v.  Winslow,  1  Sandf.  Ch.  430;  White  v.  Moore,  1  Paige,  551. 

6  James  v.  Johnson,  6  Johns.  Ch.  417. 

8  Warner  v.  Winslow,  1  Sandf.  Ch.  430. 

'  Williams  v.  Thorn,  11  Paige,  459. 

"  Mills  v.  Comstock,  5  Johns.  Ch.  214;  Whitlick  v.  Kane,  1  Paige,  202;  "stod- 
-dard  v.  Rotton,  5  Bosw.  378. 

'  1  R.  S.  260,  §  24. 
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used  for  current  records,  or  in  the  book  in  use  at  a  place  among 
records  of  a  date  long  anterior  to  the  time  it  was  left  for  record 
and  to  its  date,  it  could  not  be  affirmed  that  it  was  recorded 
according  to  law,  or  that  it  furnished  the  notice  to  subsequent 
incumbrancers  or  purchasers  which  the  statute  had  provided  for. 
The  manner  in  which  mortgages  made  to  the  commissioners  for 
loaning  the  United  States  deposit  fund  are  required  to  be  re- 
corded, is  substantially  the  same,  and  the  entry  of  such  a  mort- 
gage out  of  the  order  due  to  its  date,  and  upon  a  page  which 
should  have  contained  a  mortgage  several  years  antecedent  in 
execution,  is  not  notice  to  a  subsequent  mortgagee  in  good 
faith.1 

Who  will  be  bound  by  the  Notice  contained  in  the  Record. 

The  whole  object  of  the  recording  acts  is  to  protect  sub- 
sequent purchasers  and  incumbrancers  against  previous  deeds,, 
mortgages,  &c,  which  are  not  recorded,  and  to  deprive  the 
holder  of  the  prior  unregistered  conveyance  or  mortgage  of  the 
right  which  his  priority  would  have  given  him  at  common  law. 
The  recording  of  a  deed  or  mortgage,  therefore,  is  constructive 
notice  only  to  those  who  have  subsequently  acquired  some  in- 
terest or  right  under  the  grantor  or  mortgagor.  The  statute 
applies  only  to  successive  purchasers  from  the  same  seller.2 

A  mortgage  recorded  before  the  date  of  the  mortgagor's 
title  is  not  ordinarily  notice  to  a  subsequent  purchaser.3  If,, 
however,  the  mortgage  contains  covenants  of  seizin  and  of  title, 
and  the  title  is  subsequently  acquired  by  the  mortgagor,  he  will 
not,  in  a  court  of  justice,  be  heard  to  say  that  he  had  not  title 
at  the  time  it  was  executed,  or  that  the  title  did  not  pass  to  the 
mortgagee.  The  doctrine  is  also  well  settled  that  the  estoppel 
binds  not  only  the  parties,  but  all  privies  in  estate,  privies  in 

1  N.  Y.  Life  Ins.  Co.  v.  White,  17  N.  T.  (3  Smith),  469. 

'  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Truscott  v.  King,  6  Barb.  346 ;  Raynor 
v.  Wilson,  6  Hill,  469 ;  Lieby  v.  Wolf,  10  Ohio,  80 ;  Halstead  v.  Bank  of  Kentucky, 
4  J.  J.  Marsh.  568 ;  Wiseman  v.  Westland,  1  Younge  &  Jerv.  117  ;  Bedford  v.  Back- 
house, W.  Kelynge,  5. 

8  Farmers'  Loan  &  Trust  Co.  v.  Maltby,  8  Paige,  361 ;  N.  Y.  Life  Ins.  Co.  v. 
White,  IT  N.  Y.  469 ;  Cook  v.  Travis,  20  N.  Y.  400 ;  Doyle  v.  Peerless  Pet.  Co.  44 
Barb.  239  ;  1  Story's  Eq.  Jur.  §§  396,  397. 
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blood  and  privies  in  law ;  and  in  such  case,  the  title  is  treated  as 
having  been  previously  vested  in  the  mortgagor,  and  as  having 
passed  immediately  upon  the  execution  of  his  mortgage  by  way 
of  estoppel.  A  record,  therefore,  of  the  mortgage  prior  to  the 
acquisition  of  title  by  the  mortgagor,  is  in  such  a  case  construc- 
tive notice  to  a  subsequent  purchaser  in  good  faith.1 

If  a  conveyance  be  made  for  a  valuable  consideration  and 
without  notice  to  the  grantee,  either  actual  or  constructive,  of 
any  other  grant  or  incumbrance,  the  grantee  will  be  protected 
as  against  all  subsequently  recorded  transfers  and  liens.  This 
protection  will  also  be  extended  to  a  purchaser  from  the  grantee, 
and  if  such  purchaser  could  know  that  the  first  transfer  had 
been  bona  fide  and  without  actual  notice,  outside  of  the  records, 
of  any  defect,  he  could  examine  the  records  down  to  the  date  of 
the  record  of  the  conveyance  to  his  grantor,  and  there  stop.  If, 
however,  the  conveyance  from  the  original  grantor  had  been 
without  consideration,  or  if  it  had  been  received  by  the  grantee 
when  he  had  notice  of  an  unrecorded  conveyance,  which  was 
afterwards  recorded,  the  innocent  purchaser  from  such  grantee 
would  be  bound  by  the  subsequent  record.3 

Since  a  purchaser  is  charged  with  notice  of  all  recorded  in- 
struments made  by  any  person  through  whom  the  title  passed, 
which  contain  covenants  of  warranty,  even  though  they  be 
recorded  prior  to  the  date  of  the  conveyance  to  the  persons  by 
whom  they  are  made,  it  is  necessary,  in  order  to  insure  absolute 
protection,  that  he  should  search  the  records  from  the  time  that 
each  owner  became  of  full  age.  And  since  some  one  of  the 
conveyances  through  which  he  must  trace  title  may  have  been 
without  actual  consideration,  though  a  consideration  be  ex- 
pressed, and  since  some  one  of  the  grantors  may  have  had  actual 
notice  of  an  unrecorded  instrument,  he  must  also  search  for 
conveyances  and  mortgages  made  by  each  and  every  of  the 
grantors  down  to  the  time  when  he  himself  pays  his  considera- 
tion and  records  his  deed.     It  is  not  the  practice  to  make  so 

1  Tefft  v.  Munson,  57  N.  Y.  97 ;  White  v.  Patten,  24  Pick.  324. 

2  Jackson  v.  Post,  16  Wend.  588  ;  Van  Rensselaer  v.  Clark,  17  Wend.  25 ;  Ring 
v.  Steele,  3  Keyes,  450 ;  Goelet  v,  McManus,  1  Him,  306,  affi'd  by  Court  of  Ap- 
peals; Schutt  v.  Large,  6  Barb.  3*73.  See  contra,  Greene  v.  Deal,  4  Hun,  703, 
reVd  by  Court  of  Appeals ;  Ledyard  v.  Butler,  9  Paige,  132. 
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thorough  an  examination  of  the  records,  and  if  made,  it  would 
in  our  principal  cities,  impose  an  oppressive  tax  and  expense 
upon  real  estate  transfers.  As  the  law  stands,  it  is  believed  by 
many  conveyancers  to  constitute  a  dangerous  trap  for  honest 
purchasers.1 

Recording  Assignments  of  Mortgages. 

Before  the  passage  of  the  Revised  Statutes,  an  assignment 
of  a  mortgage  might  be  recorded,  and  the  record  was  evidence,8 
but  it  was  not  required  to  be  recorded ;  and  on  the  principle 
that  the  law  will  not  intend  that  to  be  known  for  the  existence 
of  which  there  is  no  legal  necessity,  it  was  held  that  the  record- 
ing of  an  assignment  of  a  mortgage  did  not  amount  to  con- 
structive notice.3 

Under  the  provisions  of  the  Revised  Statutes  the  principles 
of  the  recording  acts  are  extended  to  an  assignment  of  a  mort- 
gage of  an  interest  in  real  estate ;  and  it  has  been  determined 
that  the  assignment  of  a  mortgage  of  real  estate  is  a  "  convey- 
ance "  within  the  meaning  of  those  acts. '  The  record  of  such 
an  assignment  is  constructive  notice  thereof  to  all  subsequent 
assignees  of  the  mortgage  who  purchase  it  from  the  assignors, 
and  unless  such  assignment  is  recorded,  it  will  be  invalid  as 
against  a  subsequent  assignee  or  purchaser  of  the  mortgage  in 
good  faith  and  without  notice,  whose  assignment  shall  be  first 
duly  recorded.4  It  is,  however,  provided  that  "the  recording 
of  an  assignment  of  a  m'ortgage  shall  not  be  deemed  in  itself 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  so  as  to  invalidate  any  payment  made  by  them, 
■or  either  of  them,  to  the  mortgagee.6 

The  recording  of  the  assignment  is,  therefore,  notice  to  sub- 

1  See  Greene  v.  Deal,  4  Hun,  703,  and  note. 

*  Roberts  v.  Jackson,  1  Wend.  485. 

8  James  v.  Morey,  2  Cow.  246. 

4  Vanderkemp  v.  Shelton,  11  Paige,  28 ;  Belden  y.  Meeker,  2  Lans.  470 ;  s.  u. 
affi'd  47  N.  Y.  307;  Fort  v.  Burch,  5  Den.  187;  Williams  v.  Birbeok,  Hoff.  Ch. 
359  ;  New  York  Life  Ins.  &  Trust  Co.  v.  Smith,  2  Barb.  Ch.  82 ;  Purdy  v.  Hunt- 
ington, 46  Barb.  389 ;  The  Trustees,  <fec.  v.  Wheeler,  59  Barb.  585  ;  Campbell  v. 
Vedder,  3  Keyes,  174  ;  Purdy  v.  Hunting-ton,  42  N.  Y.  334. 

6  1  R.  S.  763,  §  41. 
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sequent  assignees  of  the  mortgage  in  good  faith  and  for  a 
valuable  consideration.  It  is  not  notice  to  the  mortgagor,  or  his 
heirs  or  personal  representatives,  for  the  purpose  of  invalidating 
payments  made  by  them,  or  either  of  them,  tb  the  mortgagee ;; 
and  there  may  still  be  a  question  as  to  whether  it  is,  or  is  not, 
notice  to  subsequent  grantees  of  the  mortgagor,  and  also 
whether  it  is  not  for  certain  purposes  notice  to  the  mortgagor 
himself.  In  some  cases  the  statement  has  been  broadly  made 
that  it  is  notice  only  to  subsequent  assignees  of  the  mortgage.1 
On  the  other  hand,  it  has  been  determined  that  the  record  of  an 
assignment  is  notice  to  a  purchaser  at  a  foreclosure  under  a 
prior  mortgage,  and  that  if  the  assignee  is  not  made  a  party, 
his  claim  will  not  be  barred  by  the  sale.2  It  has  also  been  held 
that  an  assignment  of  a  mortgage,  duly  recorded,  is  construc- 
tive notice,  as  against  a  grantee  of  the  mortgagor,  that  the  mort- 
gagee  can  no  longer  deal  with  the  mortgage  interests ;  and 
that  a  subsequent  discharge  or  release  of  the  lien  of  the  mort- 
gage executed  by  him  is  invalid.8  And  it  has  been  asserted 
that  the  record  of  an  assignment  of  a  mortgage  is  notice  to  all 
the  world  except  the  mortgagor,  his  heirs  and  personal  repre- 
sentatives.4 

The  bona  fide  purchaser  of  a  mortgage  who  procures  the 
assignment  to  him  to  be  properly  recorded,  is  protected  by  the 
recording  acts  as  against  previous  unrecorded  releases,  or  agree- 
ments to  release,  executed  by  his  assignor.5 

While  the  recording  of  an  assigmeat  of  a  mortgage  is  notice 
to  a  subsequent  purchaser  of  the  bond  and  mortgage,  it  does 
not  follow  that  it  is  the  only  notice  of  that  fact.  A  bond  and 
mortgage  may  be  assigned  by  parol,  accompanied  by  a  delivery 
of  the  securities  and  possession  of  the  evidences  of  debt,  is  a 

1  Reed  v.  Marble,  10  Paige,  409 ;  Campbell  v.  Vedder,  3  Keyes,  174 ;  Purdy  v. 
Huntington,  42  N.  Y.  334  ;  The  New  York  Life  Ins.  &  Trust  Co.  v.  Smith,  2  Barb. 
Ch.  82 ;  Hoyt  v.  Hoyt,  8  Bosw.  511. 

a  Vanderkemp  v.  Shelton,  11  Paige,  28 ;  approving  Clarke,  321 ;  Moore  v.  Sloan, 
50  Barb.  442  ;  Pickett  v.  Barron,  29  Barb.  505 ;  Wiuslow  v.  McCall,  32  Barb.  241 ; 
Ely  v.  Scofield,  35  Barb.  330. 

3  Belden  v.  Meeker,  47  N.  Y.  307 ;  s.  o.  2  Lans.  470. 

4  Ely  v.  Scofield,  35  Barb.  330. 

•  St.  John  v.  Spaulding,  1  N.  Y.  Sup.  (T.  <fe  C.)  483. 
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strong  and  common  evidence  of  title.  The  purchaser  of  a  bond 
and  mortgage,  therefore,  who  fails  to  require  the  production  of 
the  bond}  is  chargeable  with  notice  of  any  defect  in  the  assignor's 
title  thereto.1 

An  assignment  of  mortgage  is  not  "  duly  recorded,"  if  re- 
corded among  conveyances ;  and  it  will  not  operate  as  constructive 
notice  if  so  recorded.3 

1  Kellogg  v.  Smith,  26  N.  Y.  18. 

8  Gillig  t.  Maass,  28  N.  Y.  191 ;  Purdy  v.  Huntington,  42  ST.  Y.  334. 
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CHAPTEK  XIII. 


MORTGAGES    TO   THE   COMMISSIONERS   OF  THE   UNITED   STATES 
DEPOSIT  FUND. 


Origin  of  the  Fund. 

By  act  of  Congress  entitled  "  An  act  to  regulate  the  deposits 
of  the  public  money,"  passed  June  23,  1836,  the  surplus 
money  of  the  treasury  of  the  United  States  was  divided  among 
the  several  States.  By  Laws  of  1837,  c.  2,  this  State  agreed  to  re- 
ceive in  deposit  for  safe  keeping  its  share  of  such  surplus  money, 
upon  the  terms,  conditions  and  provisions  in  said  act  of  Con- 
gress contained ; .  and  the  faith  of  the  State  was  inviolably 
pledged  for  the  safe  keeping  and  repayment  of  all  sums  of 
money  thus  received,  from  time  to  time,  whenever  the  same 
shall  be  required  by  the  Secretary  of  the  Treasury  of  the  United 
States,  under  the  provisions  of  said  act. 

By  Laws  of .  1837,  c.  150,  it  was  enacted  that  the  moneys 
which  had  been  or  might  thereafter  be  deposited  with  this  State, 
under  the  act  of  Congress  already  mentioned,  should  be  appor- 
tioned among  the  several  counties  of  this  State,  according  to  the 
population  thereof,  as  ascertained  by  the  last  State  census,  for  the 
purpose  of  being  loaned  therein  in  the  manner  directed  by  the 
act.  Provision  was  made  for  the  appointment  of  two  reputable 
inhabitants,  resident  in  each  of  the  counties  of  this  State,  who 
should  be  commissioners  for  loaning  such  moneys,  and  who  should 
be  known  and  distinguished  by  the  name  and  style  of  "the 
commissioners  for  loaning  certain  moneys 'of  the  United  States 
.  of  the  county  "  of  which  they  are  respectively  commissioners. 
The  commissioners  were  to  give  bonds  to  the  State,  and  then 
to  loan  such  moneys  on  "  improved  lands  in  the  same  county," 
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upon  mortgages  at  seven  per  cent,  per  annum ;  the  sufficiency 
of  the  securities  and  the  validity  of  the  titles  to  be  determined 
by  them. 

Loans  were  made  by  this  State  to  its  citizens  under  statutes 
passed  in  1786,  1792  and  1808,  and  loan  commissioners  had 
been  appointed  in  the  various  counties  of  the  State  to  attend  to 
the  investments.1  By  Laws  of  1850,  c.  337,  these  loans  were 
consolidated,  and  the  loan  commissioners  in  the  several  counties 
in  this  State  were  authorized  to  transfer  and  deliver  to  "  the 
commissioners  for  loaning  certain  moneys  of  the  United  States  " 
in  the  same  county,  all  the  mortgages  remaining  in  their  hands. 
All  mortgages  not  so  transferred,  because  of  the  failure  of  the 
mortgagor  to  consent  thereto,  were  to  be  foreclosed,  and  the 
amounts  secured  by  the  mortgages  which  were  so  transferred 
were  to  be  paid  from  the  capital  of  the  United  States  deposit 
fund  to  the  common  school  fund.  The  mortgages  which  were 
transferred  under  this  act  are  subject  to  the  same  rules  as  those 
which  were  originally  made  to  the  commissioners  of  the  United 
States  'deposit  fund. 


Effect  of  these  Mortgages  as  Record  Notice. 

The  mortgages  taken  by  the  commissioners  must  be  executed 
in  the  presence  of  two  or  more  witnesses,  who  shall  subscribe  the 
same  as  such  witnesses;  and  the  substance  thereof  shall  be 
minuted  in  a  book  by  the  aid  commissioners,  to  be  by  them 
kept  for  that  purpose  in  their  respective  counties,  and  which 
mortgages  and  minutes  are  declared  to  be  matter  of  record ;  and 
an  attested  copy  of  one  of  the  said  mortgages,  if  in  being,  or  of 
the  said  minute  in  case  the  said  mortgage  is  lost,  under  the  hands 
and  seals  of  the  commissioners,  is  good  evidence  of  the  said 
mortgage  in  any  court  within  this  State.2 

The  execution  of  the  respective  mortgages  and  their  entry 
or  being  placed  in  the  books  of  mortgages  of  the  said  commis- 
sioners shall  have  the  like  lien,  priority,  operation  and  effect  as 
if  such  mortgages  had  been  duly  recorded  in  the  book  of  mort- 

1  See  note  to  3  Edm.  Stat.  p.  119.  .         *  Laws  of  1SZ1,  c.  150,  §  21. 
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gages  in  the  office  of  the  clerk  of  the  county  where  the  mort- 
gaged premises  are  situated.1 

It  is  the  duty  of  the  commissioners  to  deposit  their  books 
of  mortgages  in  the  clerks'  offices  of  the  respective  counties  for 
which  they  were  appointed,  there  to  remain  at  all  times,  except 
when  the  said  commissioners  shall  be  in  actual  session  for  the 
despatch  of  their  official  duties.3  In  the  city  of  JSTew  York,  the 
mortgages  and  records  of  the  commissioners  must  be  kept  in 
the  office  of  the  register  of  the  city  and  county  of  New  York.* 
The  said  commissioners  are  required  to  permit  any  person,  at 
reasonable  times,  to  search  and  examine  their  book  of  mortgages, 
and  any  other  book  required  by  the  act  to  be  kept  in  their 
hands  and  custody,  upon  paying  twelve  and  a  half  cents  for  the 
search.4 

The  provision  which  allows  the  commissioners  to  render  the 
mortgages  made  to  them  matters  of  public  record  by  merelv 
entering  them  in  their  own  books  and  keeping  them  on  file  in 
their  own  offices,  is  the  one  which  brings  this  class  of  incum- 
brances upon  property  most  directly  to  the  attention  of  dealers 
in  property.  It  doubtless  facilitates  the  commissioners  in  the 
performance  of  their  duties,  and  the  fees  received  for  searching 
may  furnish  them  a  compensation  which  is  not  excessive  when 
their  responsibilities  are  considered,  but  it  is  nevertheless  true 
that  the  multiplying  of  offices  in  which  searches  should  be  made 
for  possible  liens  tends  to  mislead  and  to  entrap  honest  purchas- 
ers, and  that  the  recording  of  all  such  mortgages  in  the  respective 
clerks'  offices  and  in  the  books  in  which  other  mortgages  .are  re- 
corded would  be  convenient. 


Provisions  of  Law  Specially  Applicable  to  Mortgages  to  the 
Loan  Commissioners. 

The  commissioners  are  required  respectively  to  attend  their 
office  every  year,  to  receive  moneys,  upon  the  first  Tuesday  of 
October,  and  thereafter  on  the  Tuesday  and  Wednesday  of  each 

1  Laws  of  1837,  c.  150,  §  43.  !  Laws  of  1837,  c.  160,  §  58. 

3  Laws  of  1851,  c.  28&.  '  Laws  of  1837,  u.  150,  §  43. 
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week  for  the  space  of  three  weeks,1  and  the  interest  on  all 
mortgages  must  be  made  payable  on  the  first  Tuesday  of  Octo- 
ber in  each  year.2 

If  any  borrower  shall  neglect  to  pay  yearly,  and  every  year, 
on  the  first  Tuesday  of  October,  or  within  twenty-three  days 
thereafter,  on  one  of  the  days  on  which  the  commissioners  are 
directed  to  attend  their  respective  offices,  the  yearly  interest 
due  on  his  mortgage,  and  also  the  principal  money  loaned  to 
him  when  due,  then,  and  in  either  of  these  cases,  it  is  enacted 
that  the  commissioners  of  the  county  where  the  lands  mort- 
gaged by  the  borrower  are  situated  shall  be  seized  of  an  absolute 
and  indefeasible  estate  in  fee  in  the  said  lands,  to  them,  their 
successors  and  assigns,  to  the  uses  in  the  aet  mentioned,  and  the 
mortgagor,  his  or  her  heirs  or  assigns  shall  be  utterly  foreclosed 
and  barred  of  all  equity  of  redemption  of  the  mortgaged  prem- 
ises, any  law,  usage,  custom  or  practice  in  courts  of  equity  to 
the  contrary  notwithstanding.  But  the  mortgagor,  his  or  her 
heirs  or  assigns,  shall  be  entitled  to  retain  possession  of  the 
mortgaged  premises  until  the  first  Tuesday  of  February  there- 
after, and  to  redeem  the  sam'e  as  provided  in  the  statute.3 

The  statute  provides  that  the  said  commissioners  shall, 
within  eight  days  after  the  last  Wednesday  of  their  attendance 
as  aforesaid,  yearly  and  every  year,  cause  an  advertisement  to  be 
fixed  up  at  not  less  than  three  of  the  public  places  of  the  county 
where  the  premises  are  situated,  containing  the  description  of 
the  lands  mentioned  in  the  several  mortgages  foreclosed  by  the 
terms  of  the  act,  and  giving  notice  in  such  advertisement  that 
on  the  first  Tuesday  of  February,  then  next,  such  lands  will  be 
sold  at  the  court  house  of  the  respective  counties  where  the  said 
lands  are  situated,  at  public  vendue,  to  the  highest  bidder ;  and 
the  said  commissioners  shall  also  cause  a  "copy  of  such  advertise- 
ment to  be  published  in  at  least  one  of  the  public  newspapers 
printed  in  the  county,  if  any  such  there  be,  and  if  there  be  no 
newspaper  published  in  such  county,  then  in  the  nearest  paper 
to  said  county,  successively  once  in  each  week,  until  the  day  of 

1  Laws  of  183Y,  c.  150,  §  24.  2  §§  12,  56. 

3  Laws  of  1837,  c.  150,  §  30. 
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sale.  They  shall  also  serve  such  advertisement  at  least  fourteen 
days  prior  to  the  time  therein  specified  for  the  sale,  upon  the 
mortgagor,  or  his  personal  representatives,  or  upon  his  executors 
or  administrators,  if  any  shall  have  been,  at  the  day  of  the  date 
of  such  advertisement,  duly  appointed  by  the  proceedings  of 
any  court,  and  upon  such  persons  as  shall  by  the  records  of  the 
ofiice  of  the  county  clerk  of  the  county  in  which  said  premises, 
or  any  part  thereof,  are  situated,  appear  to  be  grantees,  lessees, 
or  mortgagees  of  the  said  premises,  or  of  any  part  thereof,  and 
whose  conveyance,  mortgage,  or  other  evidence  of  right  or  title, 
shall  be  Upon  said  records  at  the  date  of  the  first  publication  of 
the  said  advertisement,  and  upon  all  persons  having  a  lien  or 
incumbrance  upon  the  said  premises  or  upon  any  part  thereof, 
by  judgment  or  otherwise,  subsequent  to  such  mortgage,  and 
which  lien  or  incumbrance  shall,  on  the  day  of  the  date  of  said 
advertisement,  appear  upon  the  records  of  the  office  of  the 
county  clerk  of  the  county  in  which  said  premises,  or  any 
part  thereof,  are  situated.  Such  service  shall  be  made  by 
delivering  a  copy  of  such  advertisement  personally  to  the  per- 
son to  be  served,  or  by  leaving  a  copy  of  said  advertisement  at 
the  dwelling-house  of  the  person  to  be  served,  in  charge  of  some 
person  then  residing  therein,  who  shall  have  attained  the  age  of 
twenty-one  years,  or  by  inclosing  and  sealing  the  copy  of  such 
advertisement  in  an  envelope  and  plainly  addressing  the  said 
envelope,  on  the  outside  thereof,  to  the  person  to  be  served,  by 
his  name,  as  the  same  appears  on  said  records,  at  the'  post  office 
nearest  to  his  last  known  place  of  residence,  and  by  depositing 
the  same  so  inclosed  and  sealed  in  the  said  envelope,  in  the  post- 
office  nearest  the  residence  of  the  commissioner  or  commissioners 
making  such  service,  and  by  prepaying  the  postage  thereon ; 
and  when  the  service  is  made  personally  or  by  leaving  at  the 
dwelling-house  as  aforesaid,  the  same  shall  be  made  at  least 
fourteen  days  before  the  day  of  sale  in  such  advertisement 
mentioned  ;  and  when  the  service  is  by  depositing  in  the  post- 
office  as  aforesaid,  the  same  shall  be  made  at  least  twenty-eight 
days  before  the  day  of  sale  mentioned  in  the  said  advertise- 
ment.1 

1  Laws  of  1837,  c.  150,  §  31,  as  am'd  by  Laws  of  18G3,  c.  73. 
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The  said  commissioners  of  the  respective  counties  aforesaid, 
shall,  on  the  first  Tuesday  of  February,  yearly,  expose  the  lands 
described  in  the  mortgages  foreclosed  as  aforesaid  to  sale  at 
public  vendue,  and  upon  such  sale  they  shall  convey  the  said 
lands  to  the  highest  bidder  or  bidders  ;  and  they  shall  also  de- 
liver to  such  bidder  or  bidders  affidavits  of  the  publication,  fix- 
ing up  and  service  of  the  said  advertisement ;  and  the  purchaser 
or  purchasers  thereof  shall,  if  the  said  advertisement  shall  have 
been  published  and  fixed,  and  served  as  required  by  the  act, 
hold  and  enjoy  such  estate  in  the  said  lands  as  was  conveyed  to 
the  said  commissioners  by  the  said  mortgages,  clearly  and  ab- 
solutely discharged  of  and  from  all  benefit  and  equity  of 
redemption,  and  all  other  liens  or  incumbrances  made  or  suf- 
fered after  the  execution  of  such  mortgage  by  the  mortgagor, 
his  heirs  or  assigns,  and  such  purchaser  or  purchasers  shall  pay 
the  commissiouers  for  drawing  and  executing  such  conveyance, 
the  sum  of  one  dollar,  and  said  affidavit  of  the  publication  of 
said  advertisement  shall  be  made  by  the  publisher  of  the  news- 
paper in  which  the  same  was  inserted,  or  by  his  principal  clerk, 
or  by  his  foreman ;  and  said  affidavit  of  such  service  of  such 
advertisement,  and  of  the  fixing  up  of  the  same,  shall  be  made  by 
any  person  who  made  the  service  or  who  fixed  up  the  said  ad- 
vertisement.1 

When  any  lands  mortgaged  to  the  said  commissioners,  shall 
be  exposed  for  sale  as  aforesaid,  and  no  person  shall  bid  a  sum 
equal  to  the  amount  due  on  the  mortgage,  for  principal  and  in- 
terest, and  the  expenses  of  the  advertisements  and  the  sale,  or  if 
any  person  to  whom  any  such  lands  shall  at  any  such  sale  be 
struck  off,  shall  not  pay  for  the  same,  then  and  in  every  such 
case  the  said  commissioners  shall  enter  into  and  take  possession 
of  the  said  lands  and  premises,  and  let  the  same  upon  the  best 
terms  they  can  obtain  for  the  benefit  of  the  State,  until  the 
third  Tuesday  in  September,  then  next,  and  shall,  on  the  same 
third  Tuesday  in  September,  sell  the  said  lands  and  premises  at 
public  vendue  to  the  highest  bidder,  giving  at  least  six  weeks 
previous  notice  of  sale  in  the  manner  directed  by  the  act  for  the 
sale  attempted  to  be  made  in  February ;  and  if,  upon  such  sale, 

1  Laws  of  1837,  c.  150,  §  32,  as  am'd  by  Laws  of  1863,  c.  13. 
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no  person  shall  bid  a  sum  equal  to  the  amount  due  on  the  mort- 
gage for  principal  and  interest,  including  all  costs  and  expenses, 
or  if  any  person  to  whom  any  such  lands  and  premises  shall  at 
any  such  sale  be  struck  off,  shall  not  pay  for  the  same,  then,  and 
in  every  such  case,  the  said  commissioners  shall  bid  therefor  in 
behalf  of  the  people  of  the  State,  a  sum  not  exceeding  the 
amount'  at  which  the  said  lands  shall  be  appraised  by  appraisers 
appointed  as  in  the  act  set  forth,  in  case  such  bidding  shall  be 
necessary  to  prevent  the  sale  of  such  premises  for  a  less  sum.1 

But  if  the  mortgagor  or  his  orher  heirs  or  assigns,  shall,  at  or 
before  the  sale  of  the  mortgaged  premises,  pay  to  the  said  com- 
missioners all  such  sums  of  money  as  shall  be  due  and  payable 
on  such  mortgage  on  the  first  Tuesday  of  October,  then  next, 
for  principal  and  interest,  and  costs  and  charges  of  foreclosure, 
as  prescribed  by  the  act,  together  with  the  charges  of  advertis- 
ing the  same,  and  the  fees  paid  for  searches  and  for  taking  affi- 
davits, and  the  compensation  of  the  said  commissioners  for  serv- 
ing such  advertisements,  then  the  title  in  fee  to  the  said  mort- 
gaged premises  shall  revert  to  and  reinvest  in  the  said  mort- 
gagor, his  or  her  heirs  or  assigns,  and  the  said  commissioners 
shall  accept  the  said  sums  of  money  and  the  costs  and  charges 
aforesaid,  and  permit  the  said  owner,  or  his  or  her  heirs  or 
assigns,  to  take  possession  of  the  said  mortgaged  premises,  and 
to  hold  the  same  until  default  shall  be  made  in  payment  of  any 
further  sum  on  the  said  mortgage.2 

The  surplus  proceeds  of  the  property  must  be  paid  to  the  mort- 
gagor or  his  heirs  or  assigns,3  and  if  the  sale  shall  fail  to  realize 
the  amount  due,  with  expenses,  the  commissioners  are  authorized 
and  required  to  commence  an  action  or  actions  of  debt  or  cove- 
nant so  as  to  collect  the  deficiency.4 

Hights  of  Mortgagors   under-  Mortgages   to    the  Loan  Com- 
missioners. 

The  statute  makes  substantial  differences  between  this  class 

of  securities  and  mortgages  generally.  It  declares  in  very  ex- 
V    ■ 

'  Laws  of  1837,  c  160,  §  33. 

'  Laws  of  1S37,  c.  150,  §  33,  as  am'd  by  Laws  of  1863,  c.  73. 

a  §  39.  -  §  40. 
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plicit  language,  that  a  default  in  the  payment  of  interest  for 
twenty-three  days  after  it  falls  due,  shall  be  ipso  facto  a 
foreclosure  and  extinguishment  of  the  equity  of  redemption, 
and  that  thereupon  an  unredeemable  estate  shall  vest  in  the 
commissioners ;  and  then  it  proceeds  to  give  to  the  mortgagor 
a  right  to  have  his  land  upon  making  certain  payments.  This 
is  not  reinstating  the  equity  of  redemption  in  its  original  vigor 
and  with  its  common-law  incidents,  but  a  special  and  limited 
privilege,  which  can  only  be  availed  of  by  a  substantial  compli- 
ance with  the  condition  upon  which  it  is  given.  The  fore- 
closure which  the  statute  pronounces  is  equivalent  to  the  decree 
of  a  court  to  the  same  effect ; 1  and  the  right  to  redeem  which 
is  subsequently  mentioned,  is  in  its  nature  like  the  relief  which 
the  courts  would  extend  to  a  mortgagor  upon  a  motion  made 
after  the  decree  and  before  the  sale,  upon  the  terms  of  paying 
the  debt,  interest  and  costs.  If  the  mortgagor  would  have  any 
advantage  from  such  an  order,  he  must  comply  with,  the  terms ; 
and  if  he  would  take  advantage  of  the  provisions  of  the  statute 
in  his  favor,  he  must  perform  the  conditions  upon  which  it  de- 
pends. An  equity  of  redemption  is  a  well  defined  interest  in 
lands,  having  many  of  the  attributes  of  general  ownership.  In 
ordinary  mortgages,  that  interest  is  not  "extinguished  by  a  de- 
fault in  the  payment  of  the  mortgage  debt.  It  can  only  be  cut 
off  by  a  foreclosure  in  a  court  of  equity.  But  in  mortgages 
subject  to  the  provisions  of  this  statute,  the  equity  of  redemp- 
tion is,  by  an  express  provision,  annihilated  if  the  interest  is 
not  paid  when  due,  or  within  twenty-three  days  afterwards. 
On  the  occurrence  of  such  a  default,  all  title  and  interest  of  the 
mortgagor  in  the  land  is  gone.  The  whole  title  to  it  vests  in 
the  commissioners.  But  as  the  State  wants  no  more  than  its 
debt  and  interest,  the  mortgagor  is  relieved  from  the  forfeiture 
he  has  incurred,  if  he  will,  before  the  actual  sale,  come  forward 
and  pay  it 'with  the  expenses  ;  and  so,  if  the  land  sells  for  more 
than  the  debt  and  expenses,  the  commissioners  are  to  pay  the 
balance  to  the  mortgagor.  The  interest  of  the  mortgagor  after 
forfeiture  is  not  an'  interest  in  the  land,  but  a  specific  right  to 

1  Jackson  v.  Voorhis,  9  Johns.  129 ;  Sherill  v.  Crosby,  14  Id.  358;  Denning  v. 
Smith,  3  Johns.  Ch.  332. 
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redeem,  unaccompanied  with  the  incidents  of  an  equitable 
estate.1 

But  the  mortgagor  has  rights  after  the  title  is  vested  in  the 
commissioners.  He  has  a  right  to  redeem  the  land  until  the 
commissioners  have,  in  strict  conformity  with  the  statute,  made 
an  actual  sale,2  and  after  a  sale  is  made,  he  has  a  right  to  compel 
the  commissioners  to  account  for  the  surplus,  for  as  to  this  they 
are  trustees  for  him.3  These  rights  are  assignable,  and  they 
may  be  sold  upon  execution  against  the  mortgagor.4 

The  remedy  of  the  mortgagor  as  against  an  irregular  sale, 
after  he  has  been  put  out  of  possession,  is  to  redeem )  he  is  not 
entitled  to  possession  as  against  the  commissioners  or  their 
grantees,  except  upon  paying  the  amount  due  upon  the  mort- 
gage. The  failure  of  the  commissioners  to  make  a  legal  sale  of 
the  premises  leaves  to  the  mortgagor  the  right  to  redeem,  but 
not  the  right  to  have  the  premises  without  redemption.5 

If  a  sale$  though  regular  upon  its  face,  is  fraudulently  made, 
it  is  within  the  power  of  a  court  having  equity  jurisdiction  to 
set  it  aside ; 8  but  a  sale  made  in  strict  conformity  with  the  di- 
rections of  the  statute  cannot  be  set  aside  merely  because  of  in- 
adequacy of  price.' 

If  a  purchaser  under  a  sale  is  obliged  to  seek  affirmative  re- 
lief through  the  courts,  founded  upon  rights  acquired  at  such 
sale,  he  will  be  obliged  to  prove  that  the  proceedings  of  the 
commissioners  were  regular ;  but  when  he  is  a  defendant,  the 
onus  of  showing  alleged  defects  will  rest  upon  the  party  who 
asserts  a  right  based  on  the  irregularities,  and  the  due  perform- 
ance of  all  of  the  official  acts  of  the  commissioners  will  then  be 
presumed.8 

1  Denio,  J.,  in  Pell  v.  Ulmar,  18  N.  Y.  (4  Smith),  139, 144 ;  White  v.  Lester,  1 
Keyes,  316  ;  a.  o.  34  How.  136. 

2  Sherwood  v.  Reade,  1  Hill,  431 ;  rev'g  8  Paige,  633. 

3  Denning  v.  Smith,  3  Johns.  Ch.  332. 
*  Jackson  v.  Rhoades,  8  Cow.  47. 

'  Pell  v.  Ulmar,  18  N.  Y.  (4  Smith),  139  ;  overruling  Olmstead  v.  Elder,  5  N.  Y. 
(1  Seld.)  144,  which  reversed  s.  o.  2  Sandf.  826;  Brown  v.  Wilbur,  8  Wend.  657; 
White  v.  Lester,  1  Keyes,  316;  s.  c.  34  How.  136. 

0  Denning  v.  Smith,  3  Johns.  Ch.  332. 

'  March  v.  Ludlum,  3  Sandf.  Ch.  35.  f  Wood  v.  Terry,  4  Lans.  80. 
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Sale  of  the  Mortgaged  Premises  under  the  Statute. 

The  authority  of  the  commissioners  to  make  the  sale  is  de- 
rived entirely  from  the  statute,  which  must  be  closely  followed, 
or  the  sale  will  he  void.  A  special  authority  must  be  strictly 
pursued,  and  a  purchaser  is  presumed  to  know  such  authority 
when  it  is  given  by  a  public  statute ;  and  if  he  purchases  where 
the  authority  is  not  pursued,  it  is  at  his  peril.1 

The  advertisement  of  the  sale  must  contain  a  correct  de- 
scription of  the  lands,8  and  must  be  fixed  up  at  not  less  than 
three  of  the  public  places  of  the  county  where  the  premises  are 
situated,  in  a  way  likely  to  attract  notice  ;  and  when  so  fixed, 
it  must  be  allowed  to  remain  until  the  day  of  sale.3  The  ad- 
vertisement must  also  be  published  in  a  newspaper  printed  in 
the  county.  The  notice  should  be  fixed  up,  and  publication 
should  be  commenced  within  eight  days  after  the  last  "Wednes- 
day of  the  attendance  of  the  commissioners  at  their  office  to 
collect  interest,  which  will  be  three  weeks  and  one  day  after 
the  first  Tuesday  in  October,  and  the  publication  should  be 
continued  successively  once  a  week  until  the  day  of  sale.  The 
day  appointed  for  the  sale  must  be  the  first  Tuesday  of  Febru- 
ary, and  it  must  take  place  in  the  court  house  of  the  county 
where  the  lands  are  situated.4 

The  advertisement  of  sale  must  also  be  served  on  the  mort- 
gagor or  his  personal  representatives,  and  on  all  persons  appear- 
ing by  the  public  records  to  have  any  interest  in  or  lien  upon 
the  mortgaged  premises  subsequent  to  the  mortgage,  either  per- 
sonally or  by  leaving  it  at  the  dwelling-house  of  the  person  to 
be  served,  in  charge  of  some  person  then  residing  therein,  who 
shall  have  attained  the  age  of  twenty-one  years,  or  by  deposit- 
ing it  in  the  post  office,  properly  directed  and  with  the  postage 
prepaid.3 

On  the  first  Tuesday  of  February,  the  commissioners  must 
offer  the  land  for  sale,  and  if  a  purchaser  appears  who  bids 
more  than  the  amount  due  on  the  mortgage,  with  interest  and 

1  Denning  v.  Smith,  3  Johns.  Ch.  332,  344. 
8  Sherman  v.  Dodge,  6  Johns.  Ch.  107. 

3  Denning  v.  Smith,  3  Johns.  Ch.  332. 

4  Laws  of  1837,  c.  150,^  81.  °  Ibid. 
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costs,  the  sale  can  then  be  consummated.  But  the  commission- 
ers may  not  sell  for  a  less  sum.  If  no  bidder  can  be  found,  or 
if  the  property  be  once  struck  down  to  a  purchaser  who  fails  to 
pay  the  purchase  money,  it  is  not  permissible  to  adjourn  the 
sale  or  to  offer  the  property  for  the  second  time.  In  either 
case,  the  sale  cannot  take  place  until  the  third  Tuesday  in  Sep- 
tember then  next.  So  a  sale  was  held  to  be  irregular  where  a 
person  in  the  interest  of  the  mortgagor  had  the  property  struck 
-off  to  him  and  refused  to  pay  the  purchase  money,  and  the 
commissioners,  in  conformity  with  the  terms  of  sale  announced 
before  the  bidding  commenced,  again  offered  the  property  and 
sold  it  to  a  purchaser  who  paid  the  amount  of  his  bid.*  The 
sale  mast  be  for  cash,  the  statute  making  no  provision  for  a  sale 
upon  credit.3 

The  sale  is  made  by  the  commissioners  in  their  corporate 
'capacity,  the  statute  provides  for  the  appointment  of  two  com- 
missioners in  each  county,  and  it  has  been  held  that  a  sale  will 
be  void  unless  both  are  actually  present  at  the  sale,  even  if  the 
deed  is  afterwards  executed  by  both,  and  even  if,  at  the  Jime 
when  the  sale  is  made,  there  only  is  one  commissioner.3  It  was 
enacted,  however,  by  Laws  of  1867,  c.  704,  that  all  sales  of 
land  theretofore  or  thereafter  to  be  made,  and  which  have  been 
and  shall  be  conducted  in  good  faith  by  one  of  said  commis- 
sioners, after  notice  of  such  sales  had  been  given  in  all  respects 
in  conformity  to  the  act  of  1837,  and  the  acts  amending  the 
same,  shall  be  deemed  and  held  to  be  of  the  same  effect  and 
validity  as  if  both  of  such  commissioners  had  been  present  and 
participated  in  such  sale  or  sales;  provided,  however,  in  all 
such  cases,  that  the  purchaser  or  purchasers  shall  have  paid  the 
purchase  money  of  said  premises,  and  a  deed  therefor,  executed 
by  both  of  said  commissioners,  shall  have  been  delivered  to  the 
purchaser  or  purchasers. 

If  no  sale  is  made  in  February,  for  the  reasons  mentioned, 
it  is  the  duty  of  the  commissioners  to  'enter  into  and  take  pos- 
session of  the  premises,  and  let  the  same  for  the  benefit  of  the 

1  Sherwood  t.  Reade,  1  Hill,  431  ;  rey'g  s.  o.  8  Paige,  633. 

2  Ibid.     See  Wood  v.  Terry,  4  Laus.  80. 

3  Powell  t,  Turtle,  3  $T.  Y.  (3  Comst.)  396;  Pell  v.  Ulmar,  18  N.  Y.  (4  Smith), 
139 ;  s.  0.  21  Barb.  BOO;  Olmstead  v.  Elder,  5  N.  Y.  (1  Seld.)  144. 
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State  until  the  third  Tuesday  in  September  then  next,  when  a 
sale  may  be  made,  but  of  which  a  six  weeks'  previous  notice 
must  have  been  given  in  the  manner  prescribed  for  the  sale  in 
February.  If  no  bid  is  made  which  is  equal  to  the  amount  due 
on  the  mortgage,  the  commissioners  may  purchase  for  the  State 
at  a  price  not  exceeding  the  amount  at  which  the  land  shall  be 
appraised  by  appraisers,  and  power  is  given  to  adjourn  the  sale 
for  the  purpose  of  allowing  such  appraisal  to  be  made.1 

Where  the  sale  has  to  be  made  in  September,  it  is  held  that 
it  will  not  render  the  proceedings  void  that  irregularities  were 
committed  previous  to  the  attempt  to  sell  in  February.2 

The  deed  of  conveyance  from  the  commissioners  should  be 
executed  in  the  presence  of  two  witnesses,3  but  it  seems  that  a 
deed  executed  with  only  one  witness,  but  acknowledged,  is  well 
executed.4 


1  Laws  of  1837,  c.  150,  §§  33  to  37.  2  Wood  v.  Terry,  4  Lans.  80. 

3  §57. 

4  Commissioners  of  the  United  States  Deposit  Fund  t.  Chase,  6  Barb.  37. 


CHAPTER  XIV. 

INSURANCE   AGAINST  FIRE. 


Insurable  Interests  of  Parties  to  Mortgages. 

The  mortgagor  and  the  mortgagee  have  each  an  insurable 
interest  in  the  mortgaged  premises.  Even  in  the  case  of  a 
chattel  mortgage,  after  default  has  occurred,  the  mortgagor  has 
an  interest  in  the  property  which  may  be  insured,  although  this 
interest  is  one  which  is  not  recognized  in  courts  of  law,  and  con- 
sists only  of  a  right  to  redeem  on  application^  to  a  court  of 
equity.1  The  insurable  interest  of  the  mortgagor  continues 
after  he  has  parted  with  his  property,  for  he  still  retains  an  in- 
terest in  its  preservation,  in  order  that  his  debt  may  be  paid  out 
of  it,  the  land,  as  between  him  and  the  grantee,  being  primarily 
charged  with  its  payment.2  On  the  same  principle  a  guarantor 
of  a  mortgage  debt,  personally  liable  for  its  payment,  has  an 
insurable  interest  in  the  property,  and  where  the  only  insurable 
interest  arises  from  personal  obligation  to  pay  the  debt,  the 
interest  ceases  when  the  obligation  is  discharged.3 

If  the  owner  of  a  piece  of  property  conveys  it  by  a  deed 
absolute  upon  its  face,  but  intended  as  security,  he  is  in  reality 
a  mortgagor,  and  retains  an  insurable  interest.  The  fact  that 
the  deed  was  intended  as  a  mortgage  may  be  shown  by  parol  in 
an  action  against  the  insurer  upon  the  policy.4 

A  mortgagee  has  an  insurable  interest  in  the  property  to  the 

1  Allen  v.  Franklin  Ins.  Co.  9  How.  501. 

*  Warring  v.  Loder,  53  N.  Y.  581 ;  Herkimer  v.  Rice,  21  Id.  163. 

*  The  Springfield  F.  <fc  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  395 ;   Gordon  v.  Massa- 
chusetts F.  &  M,  Ins.  Co.  2  Pick.  249. 

*  Hodges  v.  The  Tennessee  Marine  &  Fire  Ins.  Co.  8  N.  Y.  (4  Seld.)  416. 
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extent  of  his  .lien,1  as  also  has  the  assignee  of  a  mortgage.8  A 
person  who  has  agreed  to  purchase  a  bond  and  mortgage,  and 
who  has  covenanted  to  pay  the  purchase  price,  also  has  an  insur- 
able interest  to  the  extent  of  the  full  amount  secured  by  the 
mortgage.  When  such  an  agreement  is  made,  the  purchaser 
of  the  mortgage  becomes  the  equitable  owner  of  it,  even 
though  the  legal  title  is  retained  by  the  mortgagee  as  security 
for  the  purchase  money.3 

It  was  held  in  McLaren  v.  The  Hartford  Fire  Ins.  Co.  (5 
1ST.  T.  [1  Seld.]  151),  that  a  mortgagor  had  no  insurable  inter- 
est remaining  in  buildings  covered  by  the  mortgage,  after  a  sale 
of  the  mortgaged  premises  under  a  decree  of  foreclosure,  and 
payment  of  part  of  the  purchase  money ;  although  the  decree 
may  not  have  been  enrolled,  and  no  deed  be  executed  at  the 
time  of  sale.  The  theory  of  the  court  was  that  a  deed  subse- 
quently executed  by  the  master,  operated  by  way  of  relation  as 
a  transfer  of  the  property  at  the  time  of  the  sale.  The  sale 
took  place  in  September,  a  loss  occurred- in  October,  and  the 
master's  deed  was  not  delivered  until  November,  and  it  was 
held  that  the  mortgagor  had  no  insurable  interest  at  the  time  of 
the  loss.  In  Cheney  v.  Woodruff  (45  N.  Y.  98),  the  principle  of 
McLaren  v.  The  Hartford  Fire  Ins.  Co.  (supra),  is  doubted, 
though  the  decision  is  pronounced  correct  upon  other  grounds, 
and  it  is  held  that,  at  least  to  the  extent  of  being  entitled  to 
collect  rents,  the  mortgagor  retains  an  interest  in  the  property 
"until  the  purchaser  receives  his  deed,  and  acquires  a  right  of 
possession. 

Whatever  doubts  there  may  be  as  to  the  time  when  the 
insurable  interest  of  the  mortgagor  ceases,  there  can  be  no 
doubt  but  that  the  purchaser  at  a  foreclosure  sale  acquires  an 
insurable  interest  in  the  property  at  the  time  of  signing  the 
■contract  of  purchase,  and  paying  an  installment  of  the  purchase 
price.4    It  is  both  his  right  and  his  duty  to  insure  this  interest, 

1  Kernochan  v.  N.  Y.  Bowery  Fire  Ins.  Co.  5  Duer,  1 ;  s.  o.  1Y  N.  Y.  (3  Smith), 
428. 

2  Tillou  v.  Kingston  Mutual  Ins.  Co.  T  Barb.  670. 

3  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.  of  Liverpool,  "7  Laas.  133;  s.  c.  affi'd 
55  N.  Y.  343. 

4  McLaren  v.  The  Hartford  Fire  Ins.  Co.  5  N.  Y.  (1  Seld.)  151. 
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and  if  he  fails  to  do  so,  and  the  buildings  upon  the  property- 
are  injured  or  destroyed  by  fire,  he  will  not  on  that  account  be 
entitled  to  be  relieved  from  his  purchase.1 

Form  of  the  Contract  of  Insurance. 

A  contract  of  insurance  against  fire  is,  as  a  general  rule,  a 
mere  personal  contract  between  the  assured  and  the  underwriter 
to  indemnify  the  former  against  the  loss  he  may  sustain.  And  a 
mere  lien  upon  the  property  insured  does  not  give  to  the  holder 
of  that  lien  a  corresponding  claim  upon  the  policy  which  the 
owner  of  the  goods  has  obtained  for  the  protection  of  his  own 
interest  therein ;  although  the  assured  is  personally  liable  to 
pay  the  debt  which  is  a  lien  upon  the  property  insured.2  In- 
surance effected  by  the  mortgagor  would  not,  therefore,  neces- 
sarily inure  to  the  benefit  of  the  mortgagee,  though  he  might, 
by  an  agreement  to  insure  for  the  protection  and  indemnity  of 
the  mortgagee,  give  to  the  mortgagee  an  equitable  lien  upon 
the  money  due  upon  the  policy  to  the  extent  of  his  interest. 
Thus,  in  a  case  in  the  Court  of  Chancery  in  Maryland,  where 
the  mortgagor  covenanted  with  the  mortgagee  that  he  would 
keep  the  premises  insured  during  the  continuance  of  the  lien  of 
the  mortgage,  and  in  case  of  loss,  that  the  amount  received  upon 
the  policy  should  be  applied  to  the  rebuilding  of  the  property 
insured,  it  was  decided  that  the, mortgagee  had  an  equitable  lien 
upon  the  fund  received  by  the  mortgagor  under  the  policy," 
to  satisfy  the  balance  due  upon  the  mortgage  which  could  not 
be  .collected  upon  a  foreclosure  and  sale  of  the  mortgaged 
premises.3 

In  Rogers  v.  The  Trader  £  Ins.  Co.  (6  Paige,  583)  the  agents 
for  the  proprietors  of  a  steamboat  effected  an  insurance  upon 
the  boat  for  the  benefit  and  on  account  of  whomsoever  it  might 
concern  at  the  time  of  the  loss,  if  any  should  occur,  and  it  was 
held  that  a  mortgage  of  the  interest  of  one  who  was  the  owner 

'  Per  Larremore,  J.,  at  Special  T.,  N.  Y.  Common  Pleas,  May,  1876,  in  The 
Mutual  Life  Ins.  Co.  v.  Tallman. 

2  Carter  v.  Eockett,  8  Paige,  437  ;  De  Forest  v.  Fulton  Fire  Ins.  Co.  1  Hall,  84. 

3  Thomas'  E^rs  v.  Van  Kaff's  Ex'rs,  6  Gill  &  J.  372;  cited  and  approyed  by 
Walworth,  C,  in  Carter  y.  Eockett,  8  Paige,  437. 
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at  the  time  of  the  insurance,  and  for  whose  benefit  the  policy- 
was  underwritten,  had  a  right  to  the  mortgagor's  portion  of  the 
purchase  money,  to  the  extent  of  the  debt  secured  by  the  mort- 
gage. 

Where  a  mortgagor  procures  insurance  on  the  mortgaged 
premises  in  his  own  name,  but  causes  it  to  be  inserted  in  the 
policy  as  a  part  of  tbe  agreement,  that  the  loss,  if  any,  is  paya- 
ble to  the  mortgagee,  the  contract  is  none  the  less  one  made 
between  the  insurers  and  the  mortgagor.  It  is  a  contract  to  in- 
demnify the  mortgagor  against  any  loss  or  damage  that  may  be 
received  by  bim.  The  undertaking  to  pay  the  mortgagee  is  col- 
lateral to  and  dependent  upon  tbe  principal  undertaking  to  in- 
sure the  mortgagor.  Tbe  effect  of  it  is,  that  tbe  insurers  agree 
that  whenever  any  money  shall  become  due  to  tbe  mortgagor 
upon  tbe  contract  of  insurance,  they  will,  instead  of  paying  it 
to  the  mortgagor  himself,  pay  it  to  the  mortgagee.  The  mort- 
gagor must  sustain  a  loss  for  which  the  insurers  are  liable  before 
the  party  appointed  to  receive  the  loss  will  have  a  right  to 
claim  it.  It  is  the  damage  sustained  by  the  party  insured,  and 
not  by  the  party  appointed  to  receive  payment,  that  is  recovera- 
ble from  the  insurers.1 

Upon  this  principle  it  was  held  in  Grosvenor  v.  The  Atlan- 
tic Fire  Ins.  Co.  of  Brooklyn  (17  1ST.  Y.  [3  Smith],  391),  that  if 
the  mortgagor  who  procures  such  insurance  to  be  made  shall, 
,  prior  to  the  fire,  part  with  his  interest,  no  loss  will  be  sustained 
by  him,  and  consequently  the  mortgagor  will  not  be  allowed 
to  recover.  This  case  overruled  several  earlier  ones,2  and  it 
seems, to  conflict  with  the  doctrine  advanced  in  later  decisions 
to  the  effect  that,  so  long  as  the  mortgage  debt  continues,  the 
insurable  interest  of  the  mortgagor  also  continues,  even  though 
he  has  parted  with  the  title,  for  the  property  stands  as  the  pri- 
mary fund  from  which  the  debt  should  be  paid.3 

Another  result  of  the  rule  that  insurance  procured  by  the 

1  Grosvenor  y.  The  Atlantic  Fire  Ins.  Co.  of  Brooklyn,  17  N.  Y.  (3  Smith), 
391 ;  Merwin  v.  Star  Fire  Ina.  Co..  1  Hun,  659 ;  Macomber  v.  The  Cambridge 
Mat.  Fire  Ins.  Co.  8  Cush.  133. 

*  The  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  474 ;  Tillou  v.  The  Kingston  Mat. 
Ins.  Co.  5  N.  Y.  (1  Seld.)  405. 

3  Warring  y.  Loder,  53  N.  Y.  581. 

12 
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mortgagor  with  the  stipulation  on  the  policy  of  "loss,  if  any, 
payable  to  the  mortgagee,"  is  a  contract  made  with  the  mort- 
gagor and  not  with  the  mortgagee,  is  found  in  the-  fact  that  any 
act  or  neglect  of  the  mortgagor,  either  in  procuring  the  policy 
or  after  the  rights  of  the  mortgagee  have  vested,1  will  avoid  the 
policy.  Thus  in  Bidwell  v.  Northwestern  Ins.  Co.  (19  N".  T. 
179),  a  policy  in  this  form  obtained  by  the  owner  of  a  vessel, 
was  held  to  be  void  because  of  a  warranty  contained  in  it  to  the 
effect  that  the  property  was  free  from  all  liens,  when,  as  a  mat- 
ter of  fact,  the  vessel  was  subject  to  two  prior  mortgages.  If 
the  insurance  had  been  of  the  interest  of  the  mortgagee  alone, 
this  warranty  would  have  been  harmless. 

In  The  Bvffalo  Steam  Engine  WorJcs  v.  The  Swn,  Mutual 
Ins.  Co.  (17  1ST.  Y.  [3  Smith],  110),  the  same  principle  was  ap- 
plied, and  resulted  in  destroying  the  claims  of  a  mortgagee  to 
insurance  because,  after  the  assignment  of  the  policy  to  him,  the 
mortgagor  had  violated  one  of  the  conditions  of  the  policy  by 
procuring  an  over-insurance.  This  could  not  be,  if  the  theory 
that  the  contract  was  with  the  mortgagee  should  be  recognized, 
since  the  act  of  a  stranger  to  an  agreement  cannot  invalidate  it. 
But  the  contract  is  with  the  mortgagor,  and  the  mortgagee  re- 
ceives by  the  assignment  of  the  policy  a  right  merely  to  the 
fruits  of  the  bargain.  And  when,  by  the  terms  of  the  contract, 
the  liability  of  the  insurer  is  made  to  depend  upon  the  perform- 
ance of  an  act  by  the  mortgagor,  an  assignment  of  the  contract 
will  not  operate  to  dispense  with  the  performance  of  the  act  as 
a  condition  of  liability.3 

Where  a  policy  of  insurance  is  taken  in  the  name  of  the 
mortgagor,  and  contains  a  clause,  "  loss,  if  any,  payable  to  the 
mortgagee,"  such  words  operate  to  give  the  mortgagee  the  same 
rights  and  interests  in  the  policy  which  he  would  have  had  if, 
without  such  words,  the  policy  had  been  assigned  to  him  with 
the  consent  of  the  insurers.3    The  Code  having  provided  that 

1  The  Buffalo  Steam  Engine  Works  v.  The  Sun  Mufc.  Ins.  Co.  17  N.  Y  (3 
Smith),  401. 

2  See- the  easea  on  this  subject  examined  and  discussed  by  Harris  and  Pratt, 
JJ.,  inlTN.  Y.  pp.  391,  401. 

3  Luckey  v.  Gannon,  37  How.  134,  138 ;  Ennis  v.  Harmony  Fire  Ins.  Co.  3 
Bosw.  516.  » 
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an  action  shall  be  brought  in  the  name  of  the  party  in  interest, 
it  has  accordingly  been  held  that  the  person  to  whom  the  loss  is 
payable,  can  sustain  an  action  against  the  insurers.1 

If  the  insurance  be  procured  by  the  mortgagor  and  the  pol- 
icy be  assigned  to  the  mortgagee  for  his  protection,  or  if  the  in- 
surance is  made  in  the  name  of  the  mortgagor,  the  loss  being 
payable  to  the  mortgagee,  the  mortgagee  will  in  either  case  take 
the  policy  subject  to  all  of  its  conditions,  and  if,  by  the  act  of 
the  mortgagor,  the  policy  by  its  terms  thereafter  becomes  void, 
neither  the  mortgagor  nor  the  mortgagee  will  be  able  to  collect 
upon  it.  The  consent  of  the  insurers  to  the  assignment  will  not 
operate  as  a  waiver  of  the  conditions  of  the  policy,2  and  it  has 
become  usual,  when  insurance  is  made  for  the  benefit  of  a  mort- 
gagee, to  have  a  clause  annexed  to  the  policy,  commonly  known 
as  the  "  mortgagee  clause,"  to  the  effect  that  the  policy  is  not  to 
become  void  as  to  the  mortgagee  by  reason  of  any  act  or  neglect 
of  the  mortgagor  subsequent  to  the  assignment,  and  providing 
for  an  assignment  of  the  mortgage  securities  in  case  the  insurer 
desires  to  contest  the  claims  of  the  mortgagor ;  only  requiring 
from  the  mortgagee  that  he  shall  notify  the  insurers  of  any 
change  of  ownership  that  may  come  to  his  knowledge.  When 
this  condition  is  made  a  part  of  the  contract  of  insurance,  the 
mortgagee  is  protected  by  it,  and,  in  case  the  mortgagor  shall, 
by  any  act  subsequent  to  the  issuance  of  the  policy,  violate  any 
of  its  conditions,  as,  for  example,  by  parting  with  his  property 
in  the  mortgaged  premises  without  notice  to  the  insurers,  the 
insurers  may,  upon  payment  of  the  loss,  enforce  the  mortgage 
for  their  indemnity. ' 


.Rights  of  the  Parties  where  the  Premium  is   Paid  by  the 

Mortgagor. 

It  is  a  common  practice  to  insert  a  provision  in  mortgages 
obligating  the  mortgagor  to  procure  insurance  on  the  mortgaged 
premises  as  a  collateral  security  to  the  mortgage  and,  in  de- 

1  Frink  v.  Hampden  Ins.  Co.  45  Barb.  384;  s.  o.  31  How.  30. 

2  The  Buffalo  Steam  Engine  Works  y.  The  Sun  Mat  Ins.  Co.  17  N.  Y.  401. 

3  The  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389. 
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fault  of  his  so  doing,  giving  to  the  mortgagee  the  right  to  pro- 
cure such  insurance  at  the  mortgagor's  expense.  This  is  a 
perfectly  valid  bargain,  but  in  the  absence  of  such  an  agreement,, 
the  mortgagee,  if  he  insures  at  all,  must  do  so  at  his  own  ex- 
pense, and  the  premium  paid  for  insurance  cannot  be  tacked  to- 
the  mortgage  debt.1  If  the  mortgagee  receives  the  money 
necessary  to  pay  the  premium,  and  undertakes  to  procure 
insurance,  it  becomes  his  duty  to  do  so  ;  if  he  omits  to  insure, 
he  stands  in  the  place  of  the  insurance  company,  and,  if  a  loss, 
occurs,  the  amount  of  insurance  which  he  undertook  to  obtain 
will  be  deducted  from  the  debt.8 

Insurance  procured  by  a  mortgagee  upon  the  request  or  at 
the  expense  of  the  mortgagor  is  held  by  the  mortgagee  for  the 
protection  of  both  interests.  The  import  of  the  transaction  is- 
that  the  insurance  is  additional  collateral  security  for  the  mort- 
gage debt,  furnished  by  the  mortgagor  at  his  expense,  and 
procured  by  the  mortgagee,  acting  as  his  agent  and  by  his  au- 
thority. The  general  rule  that  the  proceeds  of  collateral 
securities  in  the  hands  of  the  creditor  are  to  be  applied  when 
received  by  him  in  the  reduction  of  the  debt,  requires  that  the 
insurance  money,  when  collected  by  the  mortgagee,  shall  be  ap- 
plied upon  the  mortgage  debt,  and  if  sufficient  to  pay,  it  shall 
extinguish  it.  It  is  immaterial  to  the  mortgagor  whether  the 
insurance  be  in  his  name  or  in  the  name  of  the  mortgagee,  if 
the  avails  of  it  in  case  of  loss  are  to  be  applied  in  reduction 
of  the  debt,  and  the  mortgagee  has  no  interest  to  procure  an 
insurance  limited  to  his  own  protection  merely,  where  the  ex- 
pense is  to  be  paid  by  the  other  party  and  is  secured  on  the  land- 
In  such  cases  the  implied  obligation  is,  that  the  insurance  money 
when  paid  to  the  former  shall  apply  upon  the  mortgage  debt.3 

Hights  of  the   Parties  where  the  Premium  is  Paid  by   the 

Mortgagee.    ' 
,  Where  the  insurance  is  procured  by  the  mortgagee  at  hi* 
own  expense,  upon  his  own  motion,  and  for  his  sole  benefit,  it  is 

1  Faure  v.  Winans,  Hopk.Ch.  283;  Fisher  on  Morts.  493,  494. 

3  Soule  v.  The  Union  Bant,  30  How.  105 ;  s.  o.  45  Barb.  111. 

3  Warring  v.  Loder,  63  N.  Y.  681 ;  Holbrook  v.  American  Ins.  Co.  1  Curtis, 
193 ;  Buffalo  Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.  17  N.  Y.  406 ;  Clinton. 
■v.  Hope  Ins.  Co.  45  N.  Y.  461 ;  Foster  v.  Van  Reed,  5  Hun,  321. 
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obvious  that  the  mortgagor  cannot  be  entitled  to  claim  the  fruits 
of  a  contract  to  which  he  was  a  stranger,  and  towards  the  con- 
sideration- of  which  he  had  contributed  nothing,  and  various 
interesting  questions  have  arisen  as  to  the  rights  in  such  cases  of 
the  mortgagee  and  the  insurer  as  between  each  other.  Thus,'  it 
has  been  said  that  an  insurance  by  a  mortgagee  is  not  an  insur- 
ance of  the  specific  property,  but  of  its  capacity  to  pay  the 
mortgage  debt,1  and  again  that  "  it  is  but  an  insurance  of  his 
debt,  and  if  his  debt  is  afterwards  paid  or  extinguished,  the 
policy  from  that  time  ceases  to  have  any  operation."  3 

If  it  is  the  debt  only  which  is  insured,  it  may  be  said  that 
until  the  debt  or  some  part  of  it  is  lost,  there  is  no  loss  upon  the 
policy,  and  that  neither  the  debt  nor  any  part  of  it  is  lost  until 
the  mortgagee  fails  to  obtain  it  from  an  enforcement  of  his 
mortgage.  There  are  a  number  of  dicta  of  judges  and  text- 
writers  which  would  seem  to  favor  this  rule.  In  one  case  in 
Pennsylvania  it  was  said  by  Gibson,  J.,s  that  "  a  mortgagee  in- 
jures not  the  ultimate  safety  of  the  whole  property,  but  only  so 
much  of  it  as  is  sufficient  to  pay  the  mortgage  debt,  and  in 
■effect  the  security  is  insured."  He  also  says,  by  way  of  illus- 
trative enforcement  of  his  argument,  that  a  mortgagee  insured, 
cannot  recover  of  the  insurer  for  the  loss  by  fire  of  a  few  shin- 
gles when  the  premises  are  left  amply  sufficient  to  secure  him 
his  debt.  So,  Chancellor  "Walworth  remarked 4  that  a  vendor 
who  retained  alien  for  unpaid  purchase  money  had  an  insurable 
interest  only  to  the  amount  of  his  lien,  "  so  far  as  the  land  upon 
which  the  house  stood  was  insufficient  to  protect  him  from  loss, 
provided  the  purchaser  was  unable  to  pay  the  same." 5 

It  cannot  be  said,  however,  that  in  any  strict  legal  sense  the 
insurers  contract  to  indemnify  the  mortgagee  for  a  loss  of  the 
mortgage  debt.  They  have,  indeed,  no  power  to  guarantee  the 
payment  or  collection  of  a  debt.  Fire  underwriters  in  these  days 
in  this  State,  as  in  all  the  States,  are  .creatures  of  the  statute,  and 
have  no  rights  save  such  as  the  state  gives  to  them.     They  may 

1  Flanders  on  Ins.  360.  2  Angell  on  In3.  §  59. 

3  Smith  v.  Col.  Ins.  Co.  11  Penn.  St.  253. 

4  JEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  397. 

6  See  also  cases  cited  by  Folger,  J.,  in  Excelsior  F.  Ins.  Co.  v.  Royal  Ins. 
<Co.  of  Liverpool,  55  N.  Y.  343. 
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agree  that  they  will  pay  such  loss  or  damage  as  happens  by  fire- 
to  property.  They  are  limited  to  this.  It  was  not  readily  that 
it  was  first  held  that  they  could  agree  with  a  mortgagee  or  lienor 
of  property  to  reimburse  to  him  the  loss  caused  to  him  by 
fire.  He  is  not  the  owner  of  it ;  how  then  can  he  insure  it  ? 
was  the  query.  And  the  effort  was  not  to  enlarge  the  power  of 
the  insurer  so  that  it  might  insure  a  debt,  but  to  bring  the  lienor 
within  the  scope  of  that  power,  so  that  the  property  might  be 
insured  for  his  benefit.  And  it  was  done  by  holding  that,  as 
his  security  did  depend  upon  the  safety  of  the  property,  he  had 
an  interest.in  its  preservation,  and  so  had  such  interest  as  that  he 
might  take  out  a  policy  upon  it  against  loss  by  fire,  without 
meeting  the  objection  that  it  was  a  wagering  policy.  The  pol- 
icy did  not  therefore  become  one  upon  the  debt,  and  for  in- 
demnification against  its  loss,  but  still  remained  one  upon  the 
property,  and  against  loss  or  damage  to  it.  It  is  doubtless  true 
as  was  said  by  Gibson,  J.,  that  in  effect  it  is  the  debt  which 
is  insured.  It  is  only  in  effect  however,  an  effect  resulting 
from  the  primary  act  of  insurance  of  the  property  which  is 
the  security  for  the  debt.  It  is  the  interest  in  the  property 
which  gives  the  right  to  obtain  insurance,  and  the  ownership  of 
the  debt,  a  lien  upon  the  property,  creates  that  interest.  The 
agreement  is  usually  for  insuring  the  property  from  loss  or 
damage  by  fire.  The  interest  of  the  mortgagor  is  in  the  whole 
property,  just  as  it  exists,  undamaged  by  fire  at  the  date  of  the 
policy.  If  that  property  is  consumed  in  part,  though  what 
there  be  left  of  it  is  equal  in  value  to  the  amount  of  the  mort- 
gage debt,  the  mortgage  interest  is  affected.  It  is  not  so  great 
or  so  safe  or  so  valuable  as  it  was  before.  It  was  for  indemnity 
against  this  very  detriment,  this  very  decrease  in  value,  that  the 
mortgagee  sought  insurance  and  paid  his  premium.  The  under- 
taking is  that  the  property  shall  not  suffer  loss  by  fire  ;  that  is, 
in  effect,  that  its  capacity  to  pay  the  mortgage  debt  shall  not  be 
diminished.  When  an  appreciable  loss  has  occurred  to  the 
property  from  fire,  its  capacity  to  pay  the  mortgage  debt  has 
been  affected ;  it  is  not  so  well  able  to  pay  the  debt  which  is 
upon  it.  The  mortgage  interest,  the  insurable  interest,  is  less- 
ened in  value,  and  the  mortgagee,  the  insuree,  is  affected,  and. 
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may  call  upon  the  insurer  to  make  him  as  godd  as  he  was  when 
he  effected  his  insurance.1 

When  the  Insurer  is  entitled  to  be  Subrogated  to  the  Rights  of 
the  Mortgagee. 
It  being  established  that  the  liability  of  the  insurer  of  a 
mortgagee's  interest  extends  to  the  full  amount  of  the  damage  to 
the  property,  within  the  limits  of  the  policy  and  of  the  mort- 
gage debt,  it  becomes  an  interesting  question  as  to  what  rights 
remain  after  the  payment  of  the  loss  as  between  the  parties. 
The  mortgage*  can  make  no  claim  to  the  insurance  moneys,  and 
though  his  property  has  been  destroyed,  the  debt  remains.  It 
has  been  said  that,  in  such  a  case,  the  mortgagee  is  entitled  both 
to  the  insurance  money  and  to  the  mortgage  debt,  since  neither 
the  insurer  by  paying  the  loss,  nor  the  mortgagor  by  paying  the 
debt,  does  any  more  than  each  respectively  contracted  to  do  and 
was  paid  for  doing.2  This  view,  however,  it  will  be  seen,  ig- 
nores the  principle  of  public  policy,  that  no  man  should  be 
allowed  to  bargain  for  an  advantage  to  arise  from  a  destruction 
of  life  or  property — in  other  words,  to  lay  a  wager  that  a  partic- 
ular person  will  die,  or  a  particular  property  be  burnt  within  a 
given  period.  A  more  equitable  doctrine  has  prevailed,  and  it 
may  now  be  regarded  as  settled  that  the  insurer  who  pays  the 
amount  of  the  mortgage  debt,  or.  some  part  of  it,  is  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee  for  his  indemnity, 
and  that  he  is  entitled  to  an  assignment  of  the  rights  of  the 
assured  upon  paying  the  full  amount  of  the  mortgage  debt. 
This  is  put  upon  the  analogy  of  the  situation  of  the  insurer  to 
that  of  a  surety ; s  and  it  might  also  safely  rest  upon  the  doc- 
trine that  upon  an  abandonment  and  payment,  or  upon^a  recov- 
ery as  for  a  total  loss,  the  insurers  are  entitled  to  subrogation 
in  equity  to  all  the  rights  and  remedies  which  the  assured  has 
to  the  property  which  is  not  actually  destroyed.4 

1  Folger,  J.,  in  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.  of  Liverpool,  55  N.  Y. 
343 ;  Foster  v.  Van  Reed,  5  Hun,  321. 

2  Shaw,  C.  J.,  in  King  v.  State  Mutual  F.  Ins.  Co.  1  Cush.  1. 

3  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.  of  Liverpool,  55  N.  V.  359. 

'*■ Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285;  Rogers  v.  Hosack's  Ex'rs,  18 
Wend.' 81 9;  vEtna  Fire  Ins.  Co.  v.  Tyler,  16  Wend.  385  ;  Mercantile  Mut.  Ins.  Co. 
v.  Calebs,  20N.Y.  1T6. 
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The  right  of  subrogation  is,  however,  an  equitable  one,  and 
is  only  allowed  when  equity  demands  its  exercise.  It  is  only 
allowed  in  cases  where  the  sum  received  by  the  insured  does 
not  go  in  reduction  of  the  debt,  and  the  insured  might  other- 
wise, notwithstanding  the  payment  of  the  loss,  proceed  to  col- 
lect the  whole  debt  of  the  mortgagor.  The  utmost  the  insurers 
can  claim  is  to  be  subrogated  as  to  the  amount  paid  by  them  to 
the  right  of  the  insured  to  collect  the  debt,  irrespective  of  the 
sum  received  by  him  on  the  policy.  It  is  a  mere  equity  to  be 
put  in  the  place  of  the  insured  as  to  that  sum,  in  regard  to  the 
bond  and  mortgage,  whatever  his  rights  may  be.  This  equity 
does  not  arise  out  of  the  contract  of  insurance,  but  from  all  the 
circumstances  of  the  case.1  So,  where,  although  the  contract  as 
between  the  mortgagee  and  the  insurers,  may  not  provide  for 
the  insurance  of  any  other  than  the  interest  of  the  mortgagee, 
still  if  the  premium  be  actually  paid  by  the  mortgagor,  the  in- 
surers cannot  demand  an  assignment  of  the  mortgage,  and  the 
payment  of  loss  will  operate  as  a  payment  on  account  of  the 
mortgage  debt.  The  insurers  cannot  collect  if  the  mortgagee 
could  not  do  so,  and  the  mortgagor  would  have  an  equitable 
claim  upon  the  mortgagee  for  insurance  procured  at  his  ex- 
pense.2 

1  Kemoohan  v.  The  N".  Y.  Bowery  Fire  Ins.  Co.  11  N.Y.  428. 

2  Id. 
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Nature  of  the  Agreement  to  Assume. 

When  a  person  obligated  to  pay  a  mortgage  debt  conveys 
the  premises  upon  which  the  mortgage  is  a  lien,  upon  an  agree- 
ment that  the  grantee  shall,  as  part  of  the  price,  assume  the 
payment  of  the  mortgage  debt,  the  contract  of  the  grantee 
does  not  bind  him  as  a  guarantor  for  the  payment  of  the  debt 
of  another  person.  The,  debt  is  his  owii  debt  contracted  by 
him  with  his  grantor,  and  constitutes  a  portion  of  the  considera- 
tion for  the  estate  upon  which  the  mortgage  is  a  charge,  and 
the  character  of  the  obligation  as  an  original  undertaking  is  not 
changed  by  the  fact  that  the  payment  is  to  be  made  to  the 
mortgagee  instead  of  to  the  vendor  of  the  property.1  The 
promise  of  the  grantee  is,  therefore,  not  within  the  statute  of 
frauds,  but  it  stands  upon  the  footing  of  a  promise  to  pay  for 
lands  sold  and  conveyed,  which  can  be  enforced  though  it  be  not 
in  writing.8 

While  a  parol  promise  by  a  grantee  to  assume  and  discharge 
a  mortgage  lien  upon  property  conveyed  to  him  would  afford  a 
perfect  cause  of  action,  the  absence  of  any  written  evidence 
would  be  unusual,  and  the  proof  should  be  clear  and  convincing. 
The  common  and  usual  way  in  which  the  contract  is  evidenced 
is  by  inserting  a  recital  in  the  deed  of  conveyance  to  the  effect 
that  the  grantee  assumes  and  agrees  to  pay  the  mortgage  as 
part  of  the  consideration  therein  expressed.  This  recital  coupled 
-  with  the  fact  that  the  deed  is  accepted  by  the  grantee,  who  takes 

'Ely  v.  McNight,  30  How.  91;    Barker  v.  Eucklin,  2  Den.  45;    Fish  v. 
Dodge,  4  Id.  311 ;  Murray  v.  Smith,  1  Duer,  412. 
2  Thomas  v.  Dickinson,  12  N.  Y.  (2  Kern.)  364. 
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and  holds  the  estate  which  is  granted  by  it,  furnishes  the  most 
satisfactory  evidence  that  he  has  adopted  the  seal  of  the  grantor 
as  his  own,  and  he  is  estopped  from  denying  that  the  recital  is 
true.1 

It  needs  no  argument  to  show  that  a  person  claiming  the 
benefits  of  a  bargain  ought  equitably  to  bear  the  burdens  which 
it  imposes  on  him,  or,  as  was  said  in  Rogers  v.  Eagle  Fire  Ins. 
Co.  (9  "Wend.  618),  that  "  whoever  takes  an  estate  under  a  deed 
ought,  in  reason  and  equity,  to  be  obliged  to  take  it  under  the 
terms  expressed  in  the  deed,"  but  there  has  been  much  discus- 
sion as  to  the  form  of  remedy  where  the  evidence  of  an 
agreement  to  assume  is  contained  in  a  conveyance  which  is  not 
executed  by  the  grantee.  In  Connecticut 2  and  Massachusetts s 
assumpsit  is  held  to  be  the  proper  remedy,  while  in  New 
Jersey  *  and  in  this  State 5  the  grantee  is  held  liable  as  a  cov- 
enantor. 

As  between  the  mortgagor  and  the  person  who  has  received 
the  mortgaged  estate  from  him  under  a  promise  to  pay  the 
mortgage  debt,  the  purchaser  is,  upon  the  plainest  principles 
of  justice,  the  primary  debtor.  The  land  stands  as  the  fund 
out  of  which  the  debt  should,  in  the  first  instance,  be  satisfied,  but 
if  that  be  insufficient,  it  will  rest  upon  the  purchaser  of  the  land 
to  redeem  the  promise  made  by  him  on  acquiring  the  estate,  and 
to  save  the  mortgagor  harmless  as  against  the  debt.  The  land 
is  the  security  both  of  the  mortgagor  and  of  his  grantee  as 
against  their  respective  covenants,  but  the  debt  is  that  of  the 
grantee,  and  the  mortgagor  stands  merely  as  his  surety.6 

1  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  and  cases  cited. 

2  Hinsdale  t.  Humphrey,  15  Conn.  432. 

3  Newell  v.  Hill,  2  Mete.  180;  Nugent  v.  Riley,  1  Id.  117;  Goodwin  v.  Gilbert, 
9  Mass.  510  ;  but  see  Dorn  v.  Harrahan,  101  Mass.  398. 

4  Finlay  v.  Simpson,  2  N.  J.  311. 

■  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35 ;  Thorp  v.  The  Keokuk  Coal  Co. 
48  Id.  253 ;  Spaulding^v.  Hallenbeck,  35  Id.  204 ;  Belmont  v.  Coman,  22  Id.  438 ; 
Trotter  v.  Hughes,  12  Id.  (2  Kern.)  H ;  Halsey  v.  Reed,"9  Paige,  446  ;  Curtis  v. 
Tyler,  Id.  433 ;  King  v.  Whitely,  10  Id.  465  ;  Binsse  v.  Paige,  1  Keyes,  81.  Hold- 
ing that  assumpsit  is  the  remedy — Rawson's  Adm'x  v.  Copeland,  2  Sandf.  Ch.  251. 

0  Rubens  v.  Prindle,  44  Barb.  336  ;  Tripp  v.  Vincent,  3  Barb.  Ch.  613;  Jumel 
v.  Jumel,  1  Paige,  591 ;  Halsey  v.  Reed,  9  Id.  446  ;  Marsh  v.  Pike,  10  Id.  595  ; 
Cornell  v.  Prescott,  2  Barb.  16;  Blyer  v.  Monholland,  2  Sandf.  Ch.  478;  Ferris  v. 
Crawford,  2  Den.  595. 
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Under  these  circumstances  the  mortgagor  may  be  released 
by  the  mortgagee  without  in  any  way  impairing  the  mortgage 
security,  or  the  mortgagor  may  acquire  the  mortgage  debt  by 
assignment,  and  may  enforce  it  both  as  against  the  land,  and  aa 
against  his  grantee.1  But,  on  the  other  hand,  if  the  mortgage 
be  assigned  to  the  person  who  has  assumed  it,  he  being  the  per- 
son equitably  chargeable  with  its  payment,  it  thereupon  becomes 
satisfied,  and  cannot  thereafter  be  enforced,  even  in  the  hands  of 
a  bona  fide  purchaser.2  So,  where  the  mortgagor  conveys  only 
a  part  of  the  mortgaged  estate,  and  the  purchaser  retains  enough 
of  the  purchase  money  to  satisfy  the  entire  mortgage,  and  agrees 
to  pay  it,  the  same  rule  prevails,  and  an  assignment  of  the 
mortgage  to  such  purchaser  will  operate  as  a  payment  and  dis- 
charge.8 

Grounds  upon  which  the  Mortgagee  may  Enforce  the  Agree- 
ment to  Assume. 

The  bargain  to  assume  the  payment  of  the  mortgage,  being 
made  between  the  mortgagor  and  his  grantee,  the  mortgagee  is 
a  stranger  both  to  it  and  to  its  consideration.  He  is,  in  respect 
to  it,  in  privity  with  neither  of  the  parties  to  the  contract,  and 
yet  he  was,  at  an  early  day,  held  to  be  entitled  to  seize  upon  its- 
advantages,  and  top  ursue  the  person  assuming  the  mortgage,  and 
enforce  the  performance  of  his  covenant.  The  reasons  given 
for  granting  this  relief  have  not  always  been  uniform  and  the 
following,  which  is  taken  from  the  examination  of  the  author- 
ities by  Rapallo,  J.,  in  Garnsey  v.  Rogers  (47  ~N.  T.  233), 
will  be  found  to  be  instructive. 

"  The  liability  of  a  grantee  who  accepts  a  conveyance,  by  the 
terms  of  which  he  assumes  the  payment  of  an  existing  mortgage 
upon  the  land,  to  respond  directly  to  the  mortgagee  for  a  de- 
ficiency, in  case  of  a  foreclosure  and  sale,  was  first  adjudged  in 
this  State  in  the  case  of  Ilalsey  v.  Heed  (9  Paige,  445).  That 
adjudication  was  followed  by  others.4    In  these  cases,  the  sole 

1  Bentley  v.  Vanderheyden,  35  K.  Y.  677.' 

2  Kellogg  v.  Ames,  41  Barb.  218;  Ely  v.  McNight,  30  How.  97. 

3  Russell  y.  Pistor,  7  N.  Y.  (3  Seld.)  171. 

*  Marsh  v. '  Pike,  10  Paige,  597  ;    Cornell  v.  Prescott,  2    Barb.  16  ;    Blyer  v. 
Monholland,  2  Sandf.  Gh.  478. 


188  THE   LAW   OF  MORTGAGES. 

ground  upon  which  the  liability  of  the  grantee  was  placed,  was 
that  as  between  the  grantor  and  the  grantee,  the  grantee,  by 
such  an  agreement  became  the  principal  debtor  of  the  mort- 
gage debt,  and  the  grantor  stood  in  the  situation  of  surety  for- 
him.  That  the  agreement  of  the  purchaser  was  given  for  the 
indemnity  of  the  vendor,  who  thus  stood  in  the  relation  of 
surety  for  him,  and  that  the  mortgage  creditor  was  entitled  to 
the  benefit  of  such  indemnity,  upon  the  principle  that  where  a 
surety  or  person  standing  in  the  situation  of  a  surety  for  the 
payment  of  the  debt  receives  a  security  for  his  indemnity  and 
to  discharge  such  indebtedness,  the  principal  creditor  is -in 
-equity  entitled  to  the  full  benefit  of  that  security,  though  he 
did  not  even  know  of  its  existence.1 

"  In  King  v.  Whitely  (10  Paige,  465),  this  was  declared  to 
be  the  principle  of  all  the  cases  in  which  it  was  held  that  such 
a  stipulation  inured  to  the  benefit  of  the  mortgagee,  and  conse- 
quently it  was  held  in  that  case,  that  when  the  grantor,  in  whose 
conveyance  such  a  stipulation  was  contained,  was  not  himself 
personally  liable  for  the  mortgage  debt,  the  holder  of  the  mort- 
gage acquired  no  right  to  resort  to  the  grantee  for  payment. 

"  In  the  case  last  cited,  the  chancellor  distinctly  repudiates 
the  idea  of  any  right  being  acquired  by  the  holder  of  the  mort- 
gage, in  case  of  such  an  agreement,  on  the  ground  that  it  was  a 
contract  made  between  the  grantor  and  the  grantee  for  the  ben- 
efit of  the  mortgagee.  And  he  refers  to  the  older  English  cases 
which  were  cited  in  support  of  the  doctrine,  that  if  one  man 
makes  a  promise  to  another  for  the  benefit  of  a  third,  that  third 
person  may  maintain  an  action  on  the  promise,  and  shows  that 
that  principle  applies  only  to  third  persons  for  whose  special 
benefit  the  promise  was  intended,  and  that  they  rest  upon  the 
ground  that  the  person  obtaining  the  promise,  and  from  whom 
the  consideration  proceeded,  intended  it  for  the  benefit  of  the 
third  person. 

"  The  case  of  Itussell  v.  Pistor  (7  K  Y.  [3  Seld.J  171), 
recognizes  the  ground  of  liability  to  be  that  stated  by  the  chan- 
cellor, and  in  the  case  of  Trotter  v.  Hughes  (12  N.  Y.  [2  Kern.] 
74)  the  doctrine  of  King  v.  Whitely  was  adopted,  and  it  was 

1  Curtis  v.  Tyler,  9  Paige,  432. 
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accordingly  held  that  although  accepting  a  deed  containing  such 
a  stipulation,  from  a  party  personally  liable  to  pay  the  mortgage,, 
rendered  the  grantee  liable  to  the  mortgagee,  yet  the  assump- 
tion of  the  mortgage,  in  a  deed  from  a  party  not  liable  to  pay 
it,  did  not  make  the  grantee  liable,  inasmuch  as  the  only  ground 
of  liability  was  that  of  equitable  subrogation  of  the  creditor  to 
all  securities  held  by  the  surety  of  the  principal  debtor,  and  the 
grantor,  who  was  not  personally  liable  for  the  mortgage  debt,. 
did  not  stand  in  the  situation  of  surety. 

"  Such  was,  in  all  the  cases  upon  the  subject,  recognized  as. 
the  sole  ground  of  liability  until  the  case  of  Burr  v.  Beers  (2i 
~N.  Y.  178),  which  was  an  action  at  law,  in  which  the  mortgage© 
had  recovered  a  personal  judgment  for  the  mortgage  debt 
against  a  grantee,  who  had  accepted  a  deed  containing  the  usual 
clause  whereby  he  assumed  the  payment  of  a  mortgage  which 
was  a  lien  upon  the  premises.  Denio,  J.,  in  delivering  the 
opinion  of  the  court,  after  referring  to  the  previous  cases  on  the 
subject,  agrees  that  they  do  not  proceed  upon  the  notion  of  a 
contract  between  the  owner  of  the  equity  of  redemption  and 
holder  of  the  mortgage,  but  upon  the  principle  that  the  under- 
taking'of  the  grantee  to  pay  off  the  incumbrance  is  a  collateral 
security  obtained  .by  the  mortgagor,  which  inures,  by  an  equi- 
table subrogation,  to  the  benefit  of  the  mortgagee,  and  that  the 
judgment  under  review  could  not  be  sustained  on  the  doctrine 
of  those  cases,  the  action  not  being  for  a  foreclosure  of  the 
mortgage,  and  the  mortgagor  not  being  a  party.  But,  upon  the 
authority  of  Lawrence  v.  Fox  (20  N.  Y.  268),  the  judgment 
was  sustained  on  the  broad  principle  that  if  one  person  makes  a. 
promise  to  another  for  the  benefit  of  a  third  person,  that  third 
person  may  maintain  an  action  on  the  promise." 

In  Garnsey  v.  Rogers  (47  1ST.  Y.  233),  from  the  opinion  in 
which  the  foregoing  examination  of  authorities  is  taken,  a  con- 
veyance of  the  mortgaged  property,  absolute  in  its  form,  had 
been  made  by  the  mortgagor,  but  it  was  accompanied  by  an 
agreement  for  redemption  by  which  it  was  shown  that  the 
whole  transaction  was  intended  as  a  security,  and  was  therefore 
a  mortgage,  and  nothing  more.  The  conveyance  contained  a 
clautee  to  the  effect  that  the  grantee  thereby  assumed  payment 
of  prior  mortgages.     Previous  to  the  commencement  of  the 
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foreclosure  on  the  prior  mortgages,  the  grantee  reconveyed  the 
premises  to  the  mortgagor  by  a  deed  in  which  the  mortgagor 
covenanted  to  reassume  and  pay  the  mortgages'.  The  question 
then  arose,  upon  these  facts,  as  to  whether  the  person  who  had 
for  a  time  held  the  land  as  security  for  a  debt,  under  a  convey- 
ance which  was  really  a  mortgage,  could  be  held  personally  upon 
a  covenant  to  pay  prior  incumbrances  after  the  force  and  valid- 
ity of  the  mortgage  containing  the  covenant  to  assume  had  been 
destroyed  by  redemption  and  payment  of  the  debt  which  it  was 
given  to  secure.  The  grantee  holding  as  security  could  not  be 
held  under  the  principle  of  the  earlier  cases,  for  if  any  relation 
of  principal  and  surety  existed,  the  mortgagor  was  the  princi- 
pal debtor,  and  was  the  person  who  would  ultimately  be  ob- 
ligated to  pay  the  debts  secured  by  the  prior  liens.  Even  if  the 
agreement  contained  in  the  instrument  were  binding,  it  would 
only  be  so  as  a  bargain  by  a  junior  mortgagee,  to  advance  money 
to  pay  the  debt  of  his  grantor  or  mortgagor,  which  money, 
when  advanced,  he  could  collect  under  his  mortgage.1  It  was 
also  held  that  the  grantee  could  not  be  held  on  the  principle  of 
Burr  v.  Beers  (24  IS".  T.  178),  because  the  contract  was  not 
made  for  the  benefit  of  "the  holders  of  the  prior  incumbrance. 

In  Ricard  v.  Sanderson  (41 1ST.  Y.  179),  the  facts  were  not 
materially  different  from  those  in  Garnsey  v.  Rogers  (sujord), 
except  that  the  conveyance  containing  the  agreement  to  assume 
had  not  been  canceled  by  payment  of  the  debt  which  it  was 
intended  to  secure ;  and  the  grantee,  though  he  held  only  the 
rights  of  a  mortgagee,  was  nominally  the  holder  of  the  title  at 
the  time  of  the  foreclosure  of  the  prior  incumbrance.  In  this 
case  the  court  held  the  grantee  liable  for  deficiency.  There  are 
other  grounds  of  distinction  suggested  by  Rapallo,  J.,  which 
were  based  upon  doubts  as  to  the  facts  in  Ricard  v.  Sanderson, 
the  report  of  which  is  rather  meager,  but  the  main  difference  is 
the  one  already  pointed  out.  The  principle  which  controls  the 
two  decisions  seems  to  be,  that  an  agreement  made  by  a  mort- 
gagee as  part  of  the  inducement  upon  which  he  obtains  the 
security,  to  protect  the  estate  from  being  sacrificed  under  pre- 
vious liens,  may  be  valid,  but  that  such  an  agreement  is,  in  its 

1  Western  Ins.  Co.  v.  Village  of  Buffalo,  1  Paige,  284. 
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nature,  a  part  of  the  security,  and  is  destroyed  by  redemption. 
It  was  said  by  Rapallo,  J.:1  "A  stipulation  by  a  mortgagee  in 
possession  to  keep  down  prior  mortgages,  taxes,  etc.,  might  per- 
haps be  enforced  by  the  mortgagor.  But  when  the  mortgage  is 
canceled  and  the  mortgagor  is  restored  to  the  enjoyment  of  the 
property,  such  stipulations  ai*e  extinguished  with  the  mort- 


Effect  of  the  Agreement  where  the  Grantor  is  not  obligated  to 

Pay  the  Debt. 

When  the  courts  abandoned  the  reasoning  of  the  earlier 
cases,  under  which  the  right  of  a  mortgagee  to  pursue  a  person 
who  had  assumed  the  payment  of  a  mortgage  was  placed  ex- 
clusively upon  the  equitable  doctrine  of  the  right  of  a  creditor 
to  seize  hold  of  the  securities  obtained  by  a  surety,  and  when 
they  rested  their  decisions  upon  the  broader  ground  of  the  legal 
obligation  of  a  promise  made  by  one  person  for  the  benefit  of  a 
third  party,  it  is  not  strange  that  the  earlier  decisions1  were 
doubted. 

In  Thorp  v.  The  Keokuk  Coal  Co.  (48  1ST.  Y.  253),  it  was 
specially  agreed  by  the  mortgagor  in  the  bond  secured  by  the 
mortgage,  that  recourse  should  first  be  had  to  the  mortgaged 
premises,  and  that  he  should  be  liable  only  for  any  deficiency 
that  might  remain  after  a  foreclosure  and  sale.  Subsequently 
to  the  execution  of  this  bond  and  mortgage,  the  mortgagor 
sold  and  conveyed  the  mortgaged  premises,  and  the  purchaser, 
in  and  by  the  deed  to  him,  assumed  the  payment  of  the  mort- 
gage. The  mortgagee  never  -resorted  to  his  rights  under  the 
mortgage  by  foreclosure  and  sale,  for  the  reason  probably  that 
the  title  was  defective,  but  he  brought  an  action  against  the 
purchaser  on  his  covenant.  It  had  been  held  in  King  v. 
Whitely  (10  Paige,  465),  and  in  other  cases  which  followed,  that 
a  purchaser  from  a  person  not  bound  for  the  payment  of  a  mort- 
gage, could  not  be  held  on  an  agreement  to  assume,  because  the 
grantor  was  not,  in  such  a  case,  a  surety,  and  the  mortgage  cred- 

1  Garnsey  v.  Kogera,  47  N.  Y.  233,  243. 
3  See  Campbell  v.  Smith,  8  Hun,  6. 
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itor  could  not  take  advantage  of  the  bargains  made  by  him.  It 
was  reasoned  that  since,  if  the  grantee  of  a  person  not  bound, 
would  not  be  bound  at  all,  therefore  the  grantee  of  a  person 
bound  conditionally  would  also  be  bound  only  conditionally. 
But  the  Commission  of  Appeals  took  a  different  view.  As  was 
said  by  Eael,  C. : 1  "It  matters  not  that  the  mortgagor  was  not 
liable  to  pay  personally  until  after  foreclosure,  and  that  he  was 
then  liable  only  for  deficiency.  It  would  have  made  no  differ- 
ence if  he  had  not  been  liable  at  all,  the  defendant  having 
promised  upon  a  sufficient  consideration  to  pay  the  debt." 

Whatever  may  be  said  of  the  facts  of  Thorp  v.  The  Keokuk 
Coal  Co.  (supra)  and  of  the  facts  of  the  cases  which  it  criti- 
cises, it  is  plain  thaf,  in  its  reasoning,  it  overrules  the  reason- 
ing of  a  number  of  eases  which  had  previously  been  thought  to 
be  correctly  decided  upon  the  principles  laid  down  in  them,  and 
that  those  cases  can  no  longer  be  relied  upon.2  As  to  whether 
the  dictum  of  Eael,  C,  above  quoted,  will  be  sustained  in  its 
full  extent,  is  also  a  matter  of  surmise.  It  rests  upon  the 
doctrine  of  Burr  v.  Beers  (24  N.  Y.  178),  which  itself  depends 
upon  Lawrence  v.  Fox  (20  N.  T.  268),  and  the  limitations  of 
the  rule  set  forth  in  the  latter  case  have  been  questioned  by 
high  authority.3 

In  Vrooman  v.  Turner  (8  Hun,  78)  the  same  question  was- 
directly  presented,  and  the  defendant,  who  had  agreed  to  pay 
a  mortgage,  was  held  bound  by  the  covenant  though  her  grantor 
was  not  personally  obligated  in  any  way.  The  reasoning  of  the 
court  is  the  same  as  that  adopted  in  Thorp  v.  The  Keokuk  Coal 
Co.  (supra),  though  that  case  is  not  relied  upon  or  cited. 

Defenees  to  Actions  on  Covenants  to  Assume  Mortgages. 

There  is  no  theory  under  which  the  holder  of  a  mortgage 
can  compel  the  purchaser  of  the  mortgaged  estate  to  respond 
personally  for  the  payment  of  the  mortgage  debt  unless  such 

1  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  253,  257. 

2  See  King  v.  Whitely,  10  Paige,  465  ;  Trotter  v.  Hughes,  12  N.  Y.  (2  Kern.) 
74 ;  Ford  v.  David,  1  Bosw.  569. 

1  Per  Rapallo,  J.,  in  Garnsey  v.  Rogers,  47  N.  Y.  233,  238 ;  Merrill  v.  Green, 
65  N.  Y.  270. 
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purchaser  has  made  a  binding  agreement  to  do  so.  When  a 
covenant  to  assume  is  inserted  in  a  conveyance  from  the  mort- 
gagor, the  mortgagee  cannot  enforce  it  unless  the  mortgagor 
could  do  so,  since  they  must  both  claim  under  the  same  contract, 
and  any  defence  which  would  be  proper  as  between  the  parties 
to  the  deed,  would  also  be  proper  in  an  action  brought  by  the 
mortgagee.1 

In  all  cases  it  is  quite  material  to  show  that  the  grantee  has 
really  assumed  the  mortgage  and  promised  to  pay  it.  The  mere 
fact  that  a  conveyance  of  land  is  made  subject  to  an  outstanding 
mortgage,  creates  no  personal  liability  on  the  part  of  the  pur- 
chaser to  pay  it,3  and  the  reciting  and  describing  of  the  mort- 
gage in  the  conveyance  raises  no  presumption  of  a  promise  to 
pay,  since  a  description  of  the  mortgage  may  very  properly  be 
inserted  to  qualify  the  covenants  as  to  title.3  The  law  does  not 
raise  such  an  obligation  where  none  is  in  terms  expressed,  but, 
on  the  other  hand,  precise  and  formal  words  are  unnecessary, 
and  any  language  in  the  deed  which  imports  a  promise  on  the 
part  of  the  grantee  to  pay  the  debt,  will  be  sufficient  to  hold 
him.  "  As  in  all  other  cases  of  contract,  the^inquiry  is,  What 
was  the  intention  of  the  parties  ? " 4 

Covenants  on  the  part  of  the  grantee  in  a  deed  are  treated 
as  his  covenants,  only  upon  the  ground  that  the  deed  is  accepted 
by  him.  By  accepting  the  instrument,  and  thus  taking  the  ad- 
vantages which  accompany  it,  he  is  presumed  to  have  assented 
to  its  terms.  Acceptance  operates  as  an  execution  of  the  deed 
by  the  grantee,  but  until  he  has  accepted  it  he  is  not  bound  by 
any  of  the  recitals  which  it  contains.  If  a  conveyance  of  the 
mortgaged  premises  containing  a  covenant  to  assume  the  mort- 
gage, is  shown  to  have  been  executed  and  recorded,  this  is  prima 
facie  evidence  of  an  acceptance  by  the  grantee,5  but  it  is  always 

'  Flagg  t.  Munger,  9  N.  Y.  (5  Seld.)  483. 

*  Hamill  v.  Gillespie,  48  N.  Y.  556,  659. 

3  Minor  v.  Terry,  6  How.  208 ;  a.  o.  1  Code  R.  N.  S.  384 ;  Murray  v.  Smith,  1 
Duer,  412;  Binsse  v.  Paige,  1  Keyes,  81;  Belmont  v.  Coman,  22  N.  Y.  438. 

1  Per  Comstock,  Ch.  J.,  in  Belmont  v.  Coman,  22  N.  Y.  438,  439. 

6  Jackaon  v.  Perkins,  2  Wend.  308  ;  Church  v.  Gilman,  15  Id,  656  ;  Gilbert  v. 
The  North  Am.  Fire  Ins.  Co.  23  Id.  43 ;  Jackson  v.  Phipps,  12  Johns.  418;  Van 
Valen  v.  Schermerhorn,  22  How.  416  ;  Wilsey-v.  Dennis,  44  Barb.  354. 
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competent  to  show  that  the  conveyance  has  not  been  accepted. 
Any  instrument  which  upon  its  face  is  regular  and  purports  to- 
be  a  deed  of  conveyance  may  be  recorded,  and  if  it  is  not  in 
truth  what  it  purports  to  be,  it  will  not  be  aided  by  being  en- 
grossed by  a  recording  clerk  and  put  upon  the  files  of  a  public 
office.1  A  conveyance  is  usually  beneficial  to  a  grantee,  and  it  is; 
fair  to  presume,  in  the  absence  of  evidence  to  the  contrary,  that 
it  has  been  accepted  by  him,  but  it  would  be  subversive  of  all 
principle  to  hold  a  nominal  grantee  concluded  by  acts  which 
may  be  performed  by  the  grantor  without  his  knowledge,, 
privity  or  consent.2 

The  assuming  clause  contained  in  a  conveyance  is  evidence 
of  an  agreement,  but  it  is  no  more  conclusive  than  other  con- 
tracts which  are  put  into  writing  and  executed  by  parties  under 
their  seals.  It  may  therefore  be  set  aside  for  fraud,  or  corrected 
because  it  was  inserted  by  mistake  and  does  not  express  the  real 
agreement  of  the  parties.  When  the  agreement  is  sought  to  be 
enforced  in  an  action  to  foreclose  the  mortgage,  it  is  proper  to 
raise  the  question  of  fraud  or  mistake  in  defense.  It  was  al- 
leged in  Ricard  v.  Sanderson  (41  N.  T.  179),  that  the  agree- 
ment on  the  part  of  the  grantee  was  inserted  in  the  deed  by 
mistake,  and  although  the  plaintiff  succeeded,  there  is  no  inti- 
mation that  the  defence  was  an  improper  one. 

If,  however,  the  deed  comes  from  the  possession  of  the 
grantee,  containing  the  agreement  to  assume  the  mortgage,  this 
throws  upon  him  the  burden  of  proving  that  the  clause  was- 
interpolated  and  that  he  did  not,  in  fact,  agree  to  pay  the  mort- 


It  has  been  questioned  as  to  whether,  after  a  conveyance  has 
been  executed  and  delivered,  in  which  the  grantee  assumes  pay- 
ment of  the  mortgage  debt,  the  grantor  may  release  the  grantee 
from  the  personal  obligation  which  he  thus  takes  upon  himself. 
In  Hartley  v.  Harrison  [2i  E\  T.  1T0),  land  which  was  incum- 
bered by  three  mortgages,  two  of  which  had  been  executed  upon  a 
usurious  consideration  for  a  loan  of  money,  was  conveyed  subject 
to  said  mortgages,  and  the  grantee  also  assumed  and  agreed  to  pay 

1  Jackson  y.  Richards,  6  Cow.  616.  ■"  Jackson  v.  Perkins,  2  Weed.  308. 

"Blyerv.  Monholland,  2  Edw.  Ch.  4"78. 
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them.  An  action  was  commenced  to  foreclose  these  mortgages,, 
in  which  the  defense  of  usury  was  interposed.  After  issue  was 
joined  in  the"  cause,  the  grantor  and  grantee  exchanged  releases 
to  each  other  of  the  covenants  made  by  them  respectively,  and 
also  covenanted  that  the  agreement  contained  in  the  deed  in 
respect  to  the  mortgages  was  annulled,  and  that  such  conveyance 
should  have  the  same  effect  as  if  such  agreement  was  not  con- 
tained therein.  It  was  held  both  at  the  General  Term  and  in 
the  Court  of  Appeals  that  this  release  did  not  operate  to  allow 
the  defendants  to  interpose  the  defense  of  usury  and  thereby 
relieve  the  land  from  the  liens  of  the  mortgages.  ,/The  General 
Term  also  held  that  the  release  was  effectual  to  discharge  the 
defendant  from  his  covenant  to  assume,  but  the  Court  of  Ap- 
peals expressly  disclaimed  any  intention  to  pass  upon  this 
question.  Mason,  J.,  contended  that  the  liability  when  once 
created  could  not  be  released  by  any  one  except  the  mort- 
gagee, and  Comstock,  Ch.  J.,  in  a  dissenting  opinion  took  the 
opposite  view. 

In  Stephens  v.  Gasbaclcer  (8  Hun,  116),  the  same  question 
was  presented  and  the. General  Term  of  the  Fourth  Department 
affirmed  'the  right  of  the  grantor  to  release  his  grantee  from  his 
agreement  so  far  as  his  personal  liability  was  concerned. 

Either  side  of  this  discussion  may  have  plausible  reasons 
urged  in  its  support.  On  the  one  hand  it  is  argued  that  it  is 
difficult  to  see  on  what  principle,  if  the  grantor  and  the  grantee, 
were  competent  to  make  such  contract,  they  were  not  likewise 
competent  to  change  or  rescind  the  same,  and  in  reply  it  may 
be  said  that  it  is  a  curious  proposition  that  after  a  cause  of 
action  has  once  been  created  in  favor  of  one  person,  it  may  be 
released  and  discharged  by  another. 


CHAPTER   XVI. 

MARRIED  WOMEN.. 


Power  of  Married  Women  to  Mortgage  their  Lands. 

A  married  woman,  had,  at  common  law,  no  capacity  to 
make  contracts.  She  could,  indeed,  possess  no  personal  prop- 
erty with  which  to  satisfy  debts  when  created  by  her,  and  her 
rights  in  her  real  estate  were  exceedingly  limited ;  the  rents  be- 
longed to  her  husband  during  her  life,  and  she  bad  no  power 
to  convey  by  deed  without  his  consent.1  The  rule  in  the  courts 
of  equity  was  different,  and,  in  them,  the  right  of  a  married 
woman  to  dispose  of  her  own  property  was,  through  the  me- 
dium of  trusts,  recognized  and  enforced.  Trusts  for  jbhe  sepa- 
rate use  of  married  women  were  a  marked,  although  a  benefi- 
cent innovation  upon  the  rules  of  the  common  law ;  but  when 
courts  of  equity  sustained  their  validity  and  recognized  the 
wife's  estate  under  them,  it  seemed  to  be  a  necessary  result  that 
she  should  have  the  power  of  disposition ;  and  accordingly  the 
power  was  conceded.  The  doctrine  was,  therefore,  established 
that  a  married  woman  might  dispose  of  or  charge  her  estate  in 
any  manner  not  conflicting  with  the  instrument  under  which 
she  acquired  it.  She  might  be  restrained  by  the  provisions  of 
the  trust  deed  or  instrument ;  but  if  not  so  restrained  she  acted 
as  a.  feme  sole  in  the  disposition  of  her  separate  estate.8 

The  usages  and  laws  of  the  colony  of  the  State  of  ~New  York 
relaxed  the  harshness  of  the  rules  of  fhe  common  law  in  its 
treatment  of  married  women,  and  the  tendency  has  been  to  en- 
large their  powers  of  disposition  over  their  property.3  The 
statutes  passed  in  this  State  "  for  the  more  effectual  protection 

1  McUvaine  v.  Kadel,  30  How.  193.        3  Yale  v.  Dederer,  18  N.  Y.  265,  269. 
3  The  Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  (4  Comst.)  9. 
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of  the  rights  of  married  women," 1  do  not  remove  their  legal 
disability  to  contract,  which  remains  as  at  common  law ;  but,  a 
married  woman  may,  as  incidental  to  the  perfect  right  of  prop- 
erty and  power  of  disposition  which  she  takes  under  the  stat- 
utes, charge  her  estate  for  the  purposes  and  to  the  extent  which 
the  rule  of  equity,  before  their  passage,  sanctioned  in  reference 
to  separate  estates.3  The  primary  purpose  of  those  acts  was  to 
enable  every  married  woman  to  hold  property  in  her  own  right 
without  the  intervention  of  trusts  or  marriage  settlements.3  To 
the  extent  which  it  is  necessary  for  her  to  hold  and  enjoy  her 
separate  property,  her  acts,  in  relation  to  it,  are  binding  upon 
her  and  upon  it,  but  where  a  contract  is  made  by  a  married 
woman  which  does  not  concern  her  separate  estate,  and  is  not 
upon  its  credit,  it  is  void,  just  as  it  was  at  common  law. 

By  Laws  of  1849,  c.  375,  it  is  declared  that  any  married 
woman  may  convey  and  devise  real  estate  and  personal  prop- 
erty and  any  interest  and  estate  therein,  and  the  rents,  issues 
and  profits  thereof,  in  .the  same  manner  and1  with  like  effect  as 
if  she  were  unmarried.  Under  this  provision  it  is  held  that, 
not  only  may  a  married  woman  convey  her  property  without 
her  husband's  consent,  but  also  that  her  conveyance  is  valid 
without  any  private  examination  by  the  officer  taking  the 
acknowledgment,4  and  that  the  same  rule  applies  both  to  mort- 
gages and  to  absolute  conveyances.5 

Where  a  charge  is  expressly  created  and  imposed  by  a  mar- 
ried woman  upon  her  separate  estate,  though  for  a  purpose  not 
beneficial  to  her  separate  estate,  or  even  for  the  sole  benefit  of 
her  husband,  she  is  bound  in  equity  by  the  obligation  which  she 
thus  deliberately  chooses  to  assume.6     So  far  as  the  property 

1  Laws  of  1848,  c.  200;  Laws  of  1849,  c.  376;  Laws  of  1860,  c.  90;  Laws  of 
1862,  c.  172. 

2  Yale  v.  Dederer,  18  N.  Y.  265,  271. 

3  Yale  v.  Dederer,  18  ST.  Y.  272,  278 ;  s.  o.  22  N.  Y.  451 ;  Buckley  v.  Wells, 
33  N.  Y.  522. 

4  Yale  v.  Dederer,  18  N.  Y.  271;  Blood  v.  Humphrey,  17  Barb.  660;  Mc- 
nvaine  v.  Kadel,  30  How.  193;  Wiles  v.  Peck,  26  N.  Y.  42. 

5  Andrews  v.  Shaffer,  12  How.  441 ;  Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  (4 
Comst.)  9. 

6  Yale  v.  Dederer,  18  N.  Y.  276,  283 ;  s.  c.  22  N.  Y.  451 ;  Owen  v.  Gawley,  36 
B\  Y.  600. 
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mortgaged  is  concerned,  the  liability  of  a  married'  woman  is 
measured  by  the  same  rules  as  would  control  if  she  were  single ; 
and  her  rights  as  a  surety,  if  she  pledges  her  own  property  as 
security  for  the  debt  of  her  husband  or  any  other  person,  will 
be  the  same  as  if  the  marriage  relation  did  not  exist.1 

Liability  of  Married  Women  for  Deficiency  upon  Foreclosure. 

Various  interesting  questions  will  arise  where  it  is  sought  to 
charge  a  married  woman  for  a  deficiency  on  the  foreclosure  of  a 
mortgage.  The  specific  lien  created  by  her  act  charging  the 
mortgaged  premises,  being  exhausted,  the  question  in  each  case 
•  -must  be  as  to  whether  the  consideration  for  the  debt,  and  the 
nature  or  form  of  the  obligation  is  such  as  to  obligate  her  to 
apply  her  other  separate  estate  to  its  payment.  The  lien  of  the 
mortgage  may  be  perfectly  Talid  to  the  extent  of  the  value  of 
the  property  mortgaged,  while  the  debt,  so  far  as  the  remaining 
property  of  the  obligor  is  concerned,  may  be  entirely  void.2 

"Where  services  are  rendered  or  value  of  any  kind  is  given 
for  or  to  a  married  woman,  by  her  procurement  on  the  «redit 
and  for  the  benefit  of  her  separate  estate,  there  is  an  implied 
agreement  or  obligation  springing  from  thenature  of  the  con- 
sideration, which  the  courts  will  enforce  by  charging  the  amount 
on  her  property  as  an  equitable 'lien.3  Under  this  rule  it  was 
held  at  Special  Term  in  Brown  v.  Hermann  (14  Abb.  394), 
that  a  married  woman  could  not  be  held  for  deficiency  arising 
on  the  foreclosure  of  a  mortgage  which  was  upon  property  when 
she  purchased  it,  and  which  she  assumed  as  part  of  the  purchase 
price.  The  ground  of  decision  was,  substantially,  that  the  acqui- 
sition of  property  mortgaged  for  more  than  it  was  worth  could 
not  be  for  the  benefit  of  her  separate  estate ;  or,  in  other  terms, 
a  married  woman  is  held  to  bargains  which  turn  out  to  be  profit- 
able, but  is  released  from  those  which  involve  any  loss.  This 
principle  has  been  repudiated  by  the  courts,  and  in  Owen  v. 

1  The  Bank  of  Albion  v.  Burns,  46  N.  Y  170;   Smith  v.  Townsend,  25  N.  Y. 
419. 

2  Kidd  v.  Conway,  65  Barb.  168. 

3  Vale  t.  Dederer,  18  N.  ,Y.  282,  284 ;    s.  c.  22  N.  Y.  460;    Owen  v.  Cawley, 
36  N.  Y.  600. 
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•Vawley  (42  Barb.  10a  ;  affi'd  36  K  T.  600),  a  married  woman 
"was  compelled  to  pay  for  the  services  of  an  attorney  in  an  action 
in  which  she  was  defeated,  with  costs.  It  was  remarked  by 
Poetee,  J.,  in  giving  the  opinion  of  the  Court  of  Appeals  in 
this  case,  that  "  the  rule  of  equity  under  which  the  estate  of  a 
married  woman  is  subject  to  a  charge  in  respect  of  services  ren- 
-dered  for  its  benefit,  has  reference  to  the  subject-matter  and 
nature  of  such  services,  and  not  to  the  contingent  and  ultimate 
gain  or  loss  of  the  parties  procuring  them.  A  builder  who,  at 
the  request  of  a  feme  covert,  erects  a  dwelling  on  her  land,  per- 
forms a  service  for  the  benefit  of  the  estate  within  the  meaning 
of  the  rule,  and  its  nature  would  not  be  changed  though  the 
edifice  should  afterward  be  destroyed  by  fire:  An  employee 
who  tills  her  land  for  hire,  has  an  equitable  claim  to  compensa- 
tion ;  and,  if  he  discharges  his  duty  faithfully,  he  has  a  remedy 
for  his  wages,  though  her  fields  should  prove  unproductive." 
In  Ballin  v.  Dillaye  v(35  How.  216  ;  s.  c.  37  1ST.  Y.  35),  the 
principle  was  applied  to  a  bond  and  mortgage  executed  by  a 
married  woman  as  part  of  the  purchase  money  of  real  estate  ; 
she  was  held  for  deficiency,  and  it  was  said  by  Parker,  J.,  that 
he  did  not  understand  how  it  could  be  said  that  a  debt,  con- 
tracted upon  the  purchase  of  property  which  the  purchaser  takes 
into  possession  and  enjoys,  and  disposes  of,  is  not  a  debt  con- 
tracted for  the  benefit  of  the  purchaser's  estate.  This  decision 
was  followed  by  Flynn  v.  Powers  (35  How.  279 ;  s.  c.  affi'd  36 
How.  289)  and  by  Vrooman  v.  Turner  (8  Hun,  78),  and  in 
both  of  these  cases  it  was  held  that  the  separate  estate  of  a  mar- 
ried woman  is  bound'by  a  covenant  to  assume  and  pay  a  mort- 
gage on  property  conveyed  to  her  where  such  covenant  consti- 
tutes a  portion  of  the  consideration  for  the  conveyance. 

It  was  said  in  Knapp  v.  Smith  (27  K".  Y.  279),  that  a  sale  of 
real  estate  to  a  married  woman  would  be  valid  if  the  vendor 
would  take  the  risk  of  collecting  the  price,  but  that  she  could 
not  bind  herself,  generally,  for  its  payment.  The  proposition 
was  sustained  in  Draper  v.  Stouvenel  (35  1ST.  Y.  507),  where  it 
was  said  that  a  feme  •  covert  could  not  bind  herself  personally 
xipon  contract  for  payment  of  rent  reserved  upon  a  lease  made 
.to  .her,  though  the  lease  would  be   valid  and   the  landlord 
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might  avail  himself  of  the  right  of  re-entry,  reserved  in 
case  of  a  breach  of  the  conditions.  Both  of  these  cases- 
arose  before  the  passage  of  the  act  of  1860  (c.  90),  and  in 
Draper  v.  Stouvenel  {supra),  the  court  was  careful  to  indicate 
that  fact.  By  section  7  of  that  act,  it  was  provided  that  "  Any 
married  woman  may,  while  married,  sue  and  be  sued  in  all  mat- 
ters having  relation  to  her  sole  and  separate  property,  or  which 
may  hereafter  come  to  her  by  descent,  devise,  bequest,  purchase 
or  the  gift  or  grant  of  any  person,  in  the  same  manner  as  if  she 
were  sole."  This  changed  the  law  as  it  previously  existed,  and 
rendered  married  women  liable  for  the  price  of  property  pur- 
chased by  them.  The  acquisition  of  a  leasehold  estate  is  sub- 
stantially a  purchase  of  the  term  for  which  the  estate  is  created, 
and  the  rent  reserved  is  its  purchase  price.  Under  the  changes 
made  by  that  act,  a  married  woman  may  be  sued,  the  same  as  an 
unmarried  woman  could  be  for  any  matter  relating  to  her  sole 
and  separate  property,  or  to  property  which  she  has  acquired 
by  grant  or  purchase.1 

The  statute  of  1860  also  provides  that  a  married  woman 
may  carry  on  any  trade  or  business,  and  perform  any  labor  or 
services  on  her  sole  and  separate  account,  and  that  the  earnings 
therefrom  shall  be  her  sole  and  separate  property.  The  power 
of  a  married  woman  to  make  contracts  relating  to  her  separate 
business,  is  incident  to  her  power  to  conduct  it.  It  cannot  be 
supposed  that  the  legislature,  while  conferring  the  power  upon 
a  married  woman  to  enter  into  trade  or  business  on  her  own  ac- 
count, intended  that  her  common-law  disability  should  continue 
as  to  contracts  made  in  carrying  on  the  business  in  which  she 
was  permitted  to  engage.  The  power  to  engage  in  business 
would  be  a  barren  and  useless  one  disconnected  from  the  right  to 
conduct  it  in  the  way  and  by  the  means  usually  employed.  By 
the  eighth  section  of  the  act  of  1860,  as  amended  in  1862 
(Laws  of  1862,  c.  172),  the. authority  of  a  married  woman  to 
bind  herself  by  executory  contracts  in  relation  to  her  separate 
business,  is  recognized  in  the  provision  which  exempts  the  hus- 
band from  liability  thereon.  The  power  to  carry  on  a  separate 
trade  or  business  includes  the  power  to  borrow  money  and  to- 

1  Westervelt  v.  Ackley,  2  Hun,  258. 
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purchase  upon  credit,  implements,  fixtures  and  real  and  personal 
estate  necessary  or  convenient  for  the  purpose  of  commencing 
it,  as  well  as  the  power  to  contract  debts  in  its  prosecution  after 
it  has  been  established.1 

By  section  3  of  the  act. of  I8603  it  is  provided  that  "any 
married  woman  possessed  of  real  estate  as  her  separate  prop- 
erty, may  bargain,  sell  and  convey  such  property  and  enter  into 
any  contract  with  reference  to  the  same,  with  the  like  effect  in 
all  respects  as  if  she  were  unmarried,  and  she  may  in  like  man- 
ner enter  into  any  such  covenant  or  covenants  for  title  as  are 
usual  in  conveyances  of  real  estate,  which  covenants  shall  be 
obligatory  to  bind  her  separate  property,  in  case  the  same  or 
any  of  them  are  broken." s 

Where  money  is  loaned  to  a  married  woman  and  received 
by  her,  this  is  for-  the  benefit  of  her  separate  estate,  and  it  is 
proper  that  a  judgment  should  be  rendered  against  her  if  upon 
a  foreclosure  of  the  mortgage  given  by  her  on  procuring  the 
loan  there  should  be  a  deficiency,  but  if  money  be  obtained  by 
and  paid  to  her  husband  for  his  use,  her  separate  estate  will  not 
be  bound  any  further  than  she  shall  expressly  charge  the  debt 
upon  it,  and  a  judgment  against  her  upon  her  bond,  for  a  defi- 
ciency, will  not  be  proper.4 

A  married  woman  is  not  liable  on  a  covenant  of  guaranty 
given  by  her  on  the  sale  of  a  mortgage  belonging  to  her,  unless 
it  be  shown  that  the  intention  to  charge  her  estate  was  contained 
in  the  contract  of  sale '  and  guaranty,  or  that  the  consideration 
obtained  upon  the  sale  was  for  the  direct  benefit  of  her  estate. 
In  White  v.  MoJSfett  (33  N.  Y.  371),  where  it  was  found  as  a 
fact  that  the  entire  consideration  for  the  assignment  and  guar- 
anty was  received  by  the  husband  of  the  mortgagor  and  wholly 
appropriated  to  his  own  use,  it  was  held  that  the  mortgagor  was 
not  bound  by  the  covenant  of  guaranty. 

The  law  gives  the  married  woman  the  practical  ownership 

1  Per  Andrews,  J.,  in  Frecking  v.  Rolland,  53  N.  Y.  422;  citing  Chapman  v. 
Foster,  6  Allen,  136. 

a  Laws  of  1860,  c.  90. 

s  Sigel  V,  Johns,  58  Barb.  620. 

4  Payne  v.  Burnham,  62  N.  T.  69  ;  rev'g  s.  o.  2  Han,.  143,  and  4  N.  T.  Sup.. 
(T.  &  C.)  678  ;  Manhattan  Brass  <&  Mfg.  Co.  v.  Thompson,  58  N.  T.  80. 
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of  property.  She  has  the  power  of  dealing  with  it  at  pleasure, 
whether  to  pay  her  own  debts  or  the  debts  of  others.  If  the 
consideration  of  the  debt  goes  to  the  benefit  of  her.  separate 
estate,  the  presumption  is  that  it  was  her  intention  to  charge  it, 
and  if  that  intent  appears  in  anyway  in  the  instrument  which 
is  the  evidence  of  the  debt,  even  though  she  be  an  entire 
stranger  to  the  benefits  of  the  consideration,  and  without  the 
designation  of  any  specific  property,  the  courts  will  hold  this  to 
be  sufficient,  and  will  enforce  the  claim  against  her  property.1 

By  section  7  of  chapter  172  of  the  Laws  of  1862  it  is  pro- 
vided that.. "  a  married  woman  may  be  sued  in  any  of  the  courts 
of  this  State,  and  whenever  a  judgment  shall  be  recorded 
against  a  married  woman,  the  same  may  be  enforced  against  her 
sole  arid  separate  estate  in  the  same  manner  as  if  she  were  sole." 
This,  in  effect,  changes  the  remedy  against  the  estate  of  a  mar- 
ried woman  from  an  equitable  charge  upon  her  estate  speci- 
fically to  a  legal  claim  against  her  property  generally.  Instead 
of  a  claim  in  rem  as  it  always  was  when  the  only  remedy  was 
in  equity,  it  is  now  a  claim  in  personam.2     ,  , 

Right  of  Dower  in  the  Equity  of  Redemption. 

In  England,  an  equity  of  redemption  is  subject  to  curtesy 
if  the  wife  is  in"  possession  of  the  land  during  coverture.  A 
different  rule,  however,  has  prevailed  in  relation  to  dower.  In 
general,  dower  is  more  favored  in  law  than  any  other  estate. 
A  dowress  is  said  to  be  in  the  care  of  the  law  and  a  favorite  of 
the  law,3  and  yet,  in  England,  the  mere  circumstance  of  an  es- 
tate being  incumbered  by  a  mortgage,  has  been  held  to  pre- 
clude a  widow  from  taking  any  share  in  it.  Dower  being  there 
considered  as  a  mere  legal  estate,  equity  follows  the  law  and 
will  not  create  an  estate  where  it  does  not  subsist  at  law.4  In 
this  State,  however,  from  an  early  day,  our  courts,  both  of  law 


1  The  Corn  Exchange  Ins.  Co.  t.  Babcock,  42  N.  Y.  613. 

2  First  Nat'l  Bank  of  Canandaigua  v.  Garlinghouse,  36  How.  369 ;  s.  o.  53 
Barb.  615;  Ainsley  T.  Mead,  3  Lans.  116;  Corn  Exchange  BaDk  v.  Babcock,  42 
N.  Y.  613  ;  Andrews  v.  Monilaws,  8  Hun,  65. 

3  Story's  Eq.  Jur.  §  629. 

4  Chancellor  KeDt,  in  Titus  v.  Neilson,  5  Johns.  Ch.  452. 


MARRIED  WOMEN.  203 

and  of  equity,  have  allowed  both  curtesy  and  dower  out  of  the 
equity  of  redemption  of  mortgaged  estates.1 

When  the  husband  takes  a  conveyance  in  fee,  and  at  the 
same  time  mortgages  the  land  back  to  the  gran  for  or  a  third 
person,  to  secure  the  purchase '  money  in  whole  or^in  part,  the 
wife  cannot  claim  dower  as  against  the  mortgagee.2  The 
ground  upon  which  the  decisions  upon  this  point  have  been 
placed  is  that,  to  the  -extent  of  the  mortgage,  the  seizin  of  the 
husband  is  an  instantaneous  seizin  only;  that  the  estate  passes 
into  him  and  is  drawn  out  of  him  by  one  and  the  same  act. 
Or,  as  it  has  been  said,  "  the  seizin  of  the  husband  is  for  a  tran- 
sitory instant ;  that  is  to  say,  the  same  act  which  gives  him  the 
estate  conveys  it  out  of  him  again." s  The  reason  given  for 
this  rule  has  been  regarded  as  rather  fanciful,4  but  the  rule  itself 
is  well  established,  and  it  extends  as  well  to  cases  where  the 
purchase  money  mortgage  is  made  to  a  third  person  as  to  where 
it  is  made  to  the  grantor.5  It  also  extends  to  the  case  of  the 
equitable  lien  of  a  vendor  where  no  mortgage  has  been  exe- 
cuted.6 

The  provision  in  the  statute,7  that  the  wife  can  make  no 
claim  for  dower  as  against  the  mortgagee  or  those  claiming  under 
him,  is  not  intended  to  limit  her  claims  on  the  equity  of  redemp- 
tion, and  it  does  not  render  her  an  unnecessary  party  in  an  action 
to  foreclose  a  purchase  money  mortgage.  Her  rights  are  the 
same  as  they  would  be  if  the  mortgage  were  not  for  the  pur- 
chase money  and  she  had  joined  in  it.8 

If  a  mortgage  be  foreclosed,  the  right  of  dower  which 
attached  to  the  equity  of  redemption  will  be  transferred  to  the 

1  Hitchcock  v.  Harrington,  6  Johns.  290;  Collins  v.  Tony,  1  Johns.  278;  Ta- 
bele  t.  Tabele,  1  Johns.  Ch.  45 ;  Titus  v.  Neilson,  5  Johns.  Ch.  452 ;  Coles  v. 
Coles,  15  Johns.  319  (next  page) ;  Hawley  y.  Bradford,  9  Paige,  200  ;  Van  Duyne 
v.  Thayre,  14  Wend.  235. 

'  4  Kent's  Com.  38. 

3  Park  on  Dower,  43;  Stow  v.  Tifft,  15  Johns.  458;  Jackson  v.  DeWitt,  6 
Cow.  316. 

4  Mills  v.  Van  Voorhis,  20  N.  T.  412. 

*       6  Kettle  v.  Van  Dyck,  1  Sandf.  Ch.  76;  Card  v.  Bird,  10  Paige,  426 ;  McGowan 
v.  Smith,  44  Barb.  232;  Clark  v.  Monroe,  14  Mass.  351. 
B  Warner  v.  Van  Alstyne,  3  Paige,  513. 
7  1  R.  S.  740,  §  5.  "  Mills  v.  Van  Voorhis,  20  N.  Y.  41 2. 
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surplus  money,  and  the  widow  of  the  mortgagor  will  be  entitled 
to  the  income  or  interest  of  one-third  of  the  surplus  as  her 
dower.1  Where  the  sale  and  distribution  takes  place  before  the 
death  of  the  husband,  it  is  customary  to  pay  over  to  him  all  of 
the  surplus  after  satisfying  the  mortgage  foreclosed,  and  there 
is^authority  for  holding  that  the  wife  has  no  claim  upon  it  while 
her  husband  is  living.3  The  inchoate  right  of  dower  is,  how- 
ever, as  much  entitled  to  protection  as  the  perfected  or  vested 
rights  of  the  widow,  and  it  has  been  held,  it  is  believed  with 
better  reason,  that  a  widow  is  entitled  to  her  right  of  dower  in 
surplus,  though  the  foreclosure  took  place  in  the  lifetime  of  her 
husband,3  and  that  if  the  distribution  take  place  in  his  lifetime, 
one-third  of  the  surplus  should  be  invested  and  the  interest 
only  paid  to  her  husband  or  his  judgment  creditors  during  the 
joint  lives  of  her  and  her  husband,  and  to  her  if  she  survives 
him.4 

If  a  wife  joins  with  her  husband  in  a  mortgage  on  his  prop- 
erty to  secure  his  debt,  she  is,  in  a  sense,  his  surety,  for  her 
inchoate  right  of  dower  is  pledged  to  pay  his  debt.  She  is  not, 
however,  on  this  ground  exempted  from  bearing  her  full  share 
of  the  mortgage,  and  she  cannot  claim  her  full  dower  even 
though  the  mortgage  should  only  consume  an  amount  equal  to 
her  husband's  interest:  She  can  only  claim  dower,  as  against 
the  heir  or  her  husband's  creditors,  in  the  equity  of  redemption 
which  is  represented  by  the  surplus.5 

If  the  widow's  dower  be  merely  in  the  equity  of  redemp- 
tion, she  is  bound  to  contribute  her  fair  proportion  to  the  pay- 
ment of  the  mortgage  by  paying  one-third  of  the-  interest 
during  her  life.6 

1  Tabele  v.  Tabele,  1  Johns.  Ch.  45 ;  Titus  v.  Neilson,  5  Johns.  Ch.  452. 

2  Titus  v.  Neilson,  5  Johns.  Ch.  452 ;  Hawley  v.  Bradford,  9  Paige,  200 ; 
Frost  v.  Peacock,  4  Edw.  678. 

s  Mathews  v.  Duryea,  4  Keyes,  525 ;  nffi'g  s.  o.  45  Barb.  69  ;  s.  o.  17  Abb. 
256. 

4  Vartie  v.  Underwood,  18  Barb.  561 ;  see  also  Jackson  v.  Edwards,  7  Paige, 
408  ;  Denton  v.  Nanny,  8  Barb.  618;  Blydenburgh  v.  Northrop,  13  How.  289. 

6  Hawley  v.  Bradford,  9  Paige,  200. 

*  Lambert  on  Dower,  45 ;  Graham  v.  Linden,  60  N.  Y.  547  ;  Leavenworth  v. 
Cooney,  48  Barb.  570 ;  Coates  v.  Cheever,  1  Cow.  461 ;  Titus  v.  Neilson,  6  Johns. 
Ch.  452;    Swaine  v.  Ferine,  5  Johns.  Ch.  482;    Evertson  v.  Tappen,  5  Johns.  Ch. 


MARRIED  WOMEN.  205 

If  the  mortgagee  insists  upon  the  payment  of  the  principal, 
the  widow  may  redeem  from  the  mortgage  and  obtain  an  assign- 
ment of  it,  and  the  security  will  be  good  in  her  hands  to  all 
except  her  proportion  of  the  debt,  that  is,  to  all  except  the  in- 
terest on  one-third  during  her  life.1  On  the  same  principle,  if 
a  grantee  of  the  husband  alone,  purchase  an  outstanding  mort- 
gage executed  by  husband  and  wife,  he  will  be  pro  tanto  pro- 
tected, and  the  wife  must,  on  redeeming,  contribute  her  part  of 
the  mortgage.2  The  share  of  the  principal  sum  with  which  the 
widow  is  chargeable  when  the  mortgage  is  required  to  be  paid 
off,  is  such  a  sum  as  will  be  equal  at  the  time  of  payment  to 
the  then  value  of  an  annuity  of  the  amount  of  one-third  of  the 
interest  upon  the  sum  unpaid  at  her  husband's  death  for  the 
residue  of  her  Life.8 

"When  the  mortgagor,  or  the  owner  of  mortgaged  premises, 
pays  the  mortgage  debt  or  appropriates  property  for  its  pay- 
ment,4 the  mortgage  cannot  afterwards  be  set  up  as  against  the 
claim  of  the  wife  for  dower. 

A  dowress  is  a  favorite  with  a  court  of  equity,  and  probably 
for  this  reason  she  is  exempted  from  paying  costs  in  proceed- 
ings to  distribute  surplus,  and  is  entitled  to  her  costs  out  of  the 
other  two-thirds.5 

497;   Collins  v.  Torry,  7  Johns.  278 ;   Russell  v.  Austin,  1  Paige,  195;    Bell  v. 
Mayor  of  New  York,  10  Paige,  49. 

1  Swaine  v.  Perine,  5  Johns.  Ch.  491. 

*  Russell  v.  Austin,  1  Paige,  192 ;  see  contra,  Coates  v.  Cheever,  1  Cow.  460. 

8  Bell  v.  The  Mayor  of  New  York,  10  Paige,  49  ;  House  v.  House,  10  Paige, 
158. 

*  Holmes  v.  Holmes,  3  Paige,  363. 

5  Tabele  y.  Tabele,  1  Johns.  Ch.  45  ;  Hawley  v.  Bradford,  9  Paige,  200. 
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USURY. 


What  Contracts  are  Usurious. 

The  usury  laws  of '  this  State  prohibit  the  taking  of  more 
than  seven  per  cent.,  directly  or  indirectly,  for  the  loan  or 
forbearance  of  money,  and  declare  to  be  void  all  contracts  or 
securities  whereupon  or  whereby  a  greater  sum  is  taken, 
secured,  or  agreed  to  be  paid.1  These  laws  reach  indirect  as 
well  as  direct  agreements  to  obtain  more  than  seven  per  cent, 
for  the  loan  or  forbearance  of  money,  and  in  the  administra- 
tion of  them  courts  look  not  so  much  to  the  forms  which 
usurious  agreements  may  take  as  to  their  substance  and  effect, 
and  the  intention  of  the  parties  to  them.  No  covering  which 
may  be  put  upon  them  will  be  allowed  to  conceal  their  real 
features  from  the  searching  eye  of  a  court  of  justice.2 

A  valid  mortgage  may  lawfully  be  sold  at  a  discount,  and  the 
purchaser  will  hold  it  as  security  for  its  full  amount,8  but  if  the 
mortgage  be  made  without  consideration  and  sold  at  a  discount, 
the  transaction  will  be  usurious  and  void,  though  the  contract 
be  in  form  such  a  one  as  the  law  does  not  condemn. 4 

If  the  agent  of  the  lender  exacts  from  the  borrower  a  sum 
of  money  for  his  own  benefit,  and  which  is  understood  by  the 
borrower  to  be  paid  to  and  appropriated  by  the  agent  as  an 
inducement  on  his  part  to  make  the  loan,  this  does  not  neces- 

1  1  R.  S.  112;  Laws  of  183T,  c.  430. 

'  Birdsall  v.  Patterson,  51  N.  Y.  43  ;  Crippen  v.  Heermance,  9  Paige,  211 ; 
Mtzsimmons  T.  Beam,  44  Penn.  St.  32. 

3  White  v.  Turner,  4  N.  Y.  Sup.  (T.  &  C.)  693 ;  s.  o.  1  Hun,  623 ;  Rice  v. 
Mather,  3  Wend.  62  ;  Dowe  v.  Schutt,  2  Den.  621 ;  Powell  v.  Waters,  8  Cow.  669 ; 
Cameron  v.  Chappell,  24  Wend.  94. 

4  Vickery  v.  Dickson,  62  Barb.  272. 
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sarily  make  the  contract  usurious ;  the  contract  for  excessive 
compensation  being  in  form  and  in  fact  made  with  the  agent  in- 
dividually for  his  benefit,  and  the  contract  for  the  loan  being 
quite  independent.1 

It  was  said  in  Estevez  v.  Purdy  (6  Hun,  46),  that  if  the 
agent  assumes  to  contract  on  behalf  of  his  principal,  though 
without  authority,  for  a  sum  in  excess  of  legal  interest,  the 
contract  in  such  case  is  void,  and  by  undertaking  to  enforce  a 
security  for  such  a  loan  after  he  has  notice  of  the  real  contract,. 
the  principal  necessarily  adopts  the  transaction  through  which 
the  security  has  been  acquired ;  and  that  the  principal  cannot 
avoid  the  consequences  of  a  usurious  loan  by  proof  of  the  fact 
that  his  agent  had  no  authority  to  lend  the  money  at  a  greater 
rate  of  interest  than  seven  per  cent.  The  decision  has  been 
reversed  by  the  Court  of  Appeals, ,  but  the  opinion  of  that 
tribunal  has  not  yet  been  reported.  The  court  at  General  Term 
remarked  in  Estevez  v.  Purdy  (supra),  that ,  the  case  was  not 
materially  different  from  Algur  v.  Gardner  (54  1ST.  T.  360), 
and  held  that  authority  to  be  decisive  of  the  controversy ;  but 
on  examination  it  will  be  found  that  Algur  v.  Gardner  rests 
on  quite  a  different  principle.  In  that  case  the  court  below, 
had  charged  the  jury  that  if  the  usurious  premium  had  been 
paid  to  the  agent,  on  a  contract  between  the  borrower  and  the 
agent,  the  plaintiff  might  still  recover.  The  Commission  of 
Appeals  decided  that  such  a  charge  was  improper,  because  there 
was  no  evidence  of  any  such  separate  agreement.  They  also 
thought  that  there  was  strong  evidence  in  favor  of  the  theory 
that  the  plaintiff  had  authorized  the  exacting  of  the  usury5 
and  they  held  that  it  was  error  not  to  have  submitted  that  ques- 
tion to  the  jury. 

If  the  usurious  premium  be  returned  before  the  delivery  of 
the  mortgage,  the  usury  will  be  purged  and  the  mortgage  will 
be  valid.8 

The  question  as  to  whether  a  contract  is  usurious  or  not  is 
quite  independent  of  where  the  land  which  is  pledged -to  secure. 

1  Condit  v.  Baldwin,  21  N.  Y.  219 ;   Bell  v.  Day,  32  Id.  165  ;  Fellows  v.  Com- 
missioners of  Loans  of  Oneida  Co.  36  Barb.  655. 
8  Bracket*  v.  Barney,  28  N.  Y.  333. 
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the  debt  is  located.  It  is  possible  for  parties  in  this  State  to 
make  a  contract  of  loan  with  such  reference  to  a  foreign  law-, 
that  the  latter  will  govern  its  construction  and  legal  effect,  but 
this  rule  does  not  import  that  parties  by  a  mere  mental  opera- 
tion can  import  the  law  of  another  State  into  this,  for  the  pur- 
pose of  altering  the  character  of  a  loan  made  here,  and  to  be 
returned  without  any  undertaking  or  duty  to  use  the  money  any- 
where else,  or  any  undertaking  that  in  respect  to  the  use  or  re- 
payment of  the  money  the  loan  shall  differ  from  any  other. 
Although  the  debt  be  secured  by  a  mortgage  on  land  in  a  State 
where  the  contract  is  valid,  still  if  neither  the  bond  or  mortgage 
name  any  place  of  payment,  and  the  parties  reside  here,  it  is 
payable  here,  and  the  validity  of  the  debt  must  be  judged  by  the 
laws  of  this  State.1  So,  in  a  proper  case,  the  Supreme  Court  of 
this  State  has  power  to  decree  a  mortgage  upon  real  estate  void 
for  usury,  and  to  compel  the  party  holding  it  to  surrender  it 
up  to  be  canceled,  though  the  lands  mortgaged  lie  in  another 
State.2 

When  a  new  security  is  given  to  the  same  lender,  to  secure 
a  usurious  debt  previously  contracted,  it  will  partake  of  the 
taint  of  the  original  debt,  even  though  given  by  a  third  person, 
if  there  is  no  other  consideration  than  the  original  usurious  in- 
debtedness.3 But  there  is  no  rule  of  law  which  prohibits  the 
loaning  of  money  to  a  person  intending  to  use  it  to  pay  a 
usurious  debt,  and  the  fact  that  the  money  was  so  used  would 
not  taint  the  contract  made  with  the  person  who  made  the  new 
and  valid  loan.4 

Effect  of  Usurious  Contracts  upon  Prior  Obligations. 

It  is  well  settled  that  when  a  valid  debt  exists  and  a  usurious 
.security  is  taken  for  it,  the  avoidance  of  the  usurious  security 
revives  the  •  debt,6  and  the  transfer  of  the  usurious  security, 
though  in  form  limited  to  that,  must  be  deemed  to  carry  with 
it  all  the  rights  of  the  party  in  respect  to  the  debt  which  was 

1  Cope  t.  Wheeler,  B3  Barb.  350 ;  s.  o.  affi'd  41  N.  T.  303. 
*  Williams  v.  Ayrault,  31  Barb.  364. 

3  Vickery  v.  Dickson,  35  Barb.  96 ;  Bell  v.  Lent,  24  Wend.  230. 

4  Wilson  y.  Harvey,  4  Lans.  507. 

8  Cook  v.  Barnes,  36  N.  Y.  520;  Winsted  Bank  v.  Webb,  39  N.  T.  325,  330. 
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its  basis,  including  the  right  to  enforce  the  old  security  in  case 
the  new  one  is  avoided.1  So  where  a  valid  contract  is  made 
for  the  sale  of  lands,  but  the  bond  and  mortgage  given  for  the 
unpaid  purchase  money  is  void  for  usury,  the  vendor  will  still 
retain  his  equitable  lien.8 

On  a  similar  principle,  a  usurious  agreement  made  to  extend 
the  time  for  the  payment  of  a  valid  mortgage  does  not  operate 
to  extinguish  the  original  obligation.  The  usury  simply  avoids 
the  agreement  for  further  forbearance.  It  renders  that  invalid, 
without  annulling  the  original  debt  or  the  securities  given  for 
its  payment.8  Where  a  payment  is  made  by  the  borrower  as  a 
consideration  for  such  extension,  over  and  above  the  legal  inter- 
est, this  will  be  treated  as  a  payment  on  account  of  the  original 
obligation.*  The  right  of  the  debtor  to  have  the  usurious  bonus 
applied  to  reduce  his  indebtedness,  is  not  dependent  upon  the 
statutory  provision  which  allows  the  recovery  by  the  debtor  of 
usurious  premiums  paid  by  him,  provided  they  be  sued  for 
within  one  year.  It  arises  out  of  the  equities  of  the  transac- 
tion, which  justly  apply  the  money  received  by  the  creditor,  as 
the  consideration  of  a  usurious  agreement  for  the  extension  of 
the  credit,  in  part  payment  of  the  debt.  The  agreement  being 
void,  no  other  disposition  can  equitably  be  made  of  the  money 
paid  by  the  debtor  under  it.5 

A  purchaser  at  a  sale  of  mortgaged  premises  under  a  power 
of  sale  contained  in  a  usurious  mortgage,  acquires  no  title,6'  but 
a  bonajlde  purchaser  is  protected.7 

Who  may  avail  Themselves  of  the  Defence  of  Usury. 
The  defence  of  usury  is  said  to  be  a  personal  defence,  and  it 
is  available  only  to  the  borrower  or  his  privies  in  blood,  repre- 

1  Gerwig  v.  Sitterly,  64  Barb.  620  ;  affi'd  56  N.  Y.  214. 

2  Crippen  v.  Heermance,  9  Paige,  211. 

3  Real  Estate  Trust  Co.  v.  Keech,  1  Hun,  253 ;  The  Winsted  Bank  v.  Webb, 
39  N.  Y.  325;  Crippen  y.  Heermance,  9  Paige,  211 ;  Bush  v.  Livingston,  2  Cai. 
Cas.  66 ;  Williams  v.  Allen,  1  Cow.  316  ;  Carson  v.  Ingalls,  3  J  Barb..  657  ;  Lesley] 
v.  Johnson,  41  Id.  359 ;  Williams  v.  Fitzhugh,  44  Id.  322. 

1  Real  Estate  Trust  Co.  v.  Keech,  1  Hun,  253 ;  CraDe  v.  Hubbel,  1  Paige,,  41 3, 
41Y;  Judd  v.  Seaver,  8  Id.  548. 

'  Real  Estate  Trust  Co.  y.  Keech,  1  Hun,  253. 

6  Jackson  v.  Dominick,  14  Johns.  435.  '  Elliott  y.  Wood,  53  Barb.  285. 
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sentation  or  estate.  It  cannot  be  set  up  by  a  straDger  to  the 
original  transaction,1  and  it  is  available  only  to  those  persons 
who  are  bound  by  the  original  contract  to  pay  the  sum  bor- 
rowed, or  who  have  received  the  estate  upon  which  the  debt  is 
charged  as  a  lien.  The  statute  having  declared  the  usurious 
security  void,  the  owner  of  the  premises  has  the  right  to  sell 
his  property  or  to  mortgage  it,  as  though  such  void  mortgage 
had  never  existed ;  and  the  purchaser  in  such  case  necessarily 
acquires  all  the  rights  of  his  vendor  to  question  the  validity  of 
the  original  security,  for  if  the  original  mortgagor  had  not  that 
right,  the  premises  would,  to  a  certain  extent,  be  rendered  in- 
alienable in  his  hands,  notwithstanding  the  security  was  abso- 
lutely void  as  to  him.2  The  right  to  insist  upon  the  usurious 
character  of  the  security  passes  to  the  heir  or  devisee  of  the 
mortgagor,  and,  to  the  extent  of  his  claims  upon  the  land,  it 
also  belongs  to  the  subsequent  judgment  creditor  of  the  mort- 
gagor, or  to  a  purchaser  under  such  judgment,3  or  to  a  subse- 
quent mortgagee  of  the  mortgaged  premises,4  or  to  a  person 
holding  a  subsequent  mechanic's  lien  upon  the  same  premises,5 
or  to  a  person  who  is  assignee  of  the  mortgagor's  property  for 
the  benefit  of  his  creditors,6  provided  the  assignment  be  not  by 
its  terms  made  for  the  purpose  of  paying,  among  other  debts, 
the  one  infected  with  usury,  in  which  case,  neither  the  assignee 
nor  any  other  creditor  claiming  under  the  assignment,  can  set 
up  the  usury.7 

1  Ohio  &  Mississippi  R.  R.  Co.  v.  Kasson,  37  If.  Y.  218  ;  Williams  v.  Buck,  2 
Transcript  A  pp.  133 ;  s.  c.  sub  nom.  Williams  v.  Tilt,  36  N.  Y.  319  ;  Stoney  v. 
The  American  Life  Ins.  Co.  11  Paige,  635 ;  rey'g  4  Edw.  Ch.  332. 

"Shufelt  v.  Shufelt,  9  Paige,  137;  Post  v.  Dart,  8  Paige,  639;  Brooks  v. 
Avery,  4  N.  Y.  (4  Comst.)  225  ;  Billiard  v.  Raynor,  30  N.  Y.  197 ;  Matthews  v. 
Coe,  56  Barb.  430. 

3Dix  v.  Van  Wyck,  2  Hill,  522;  Schroeppel  v.  Corning,  6  Den.  236; 
Thompson  v.  Van  Vechten,  27  N.  Y.  568,  585  ;  Mason  v.  Lord,  40  N.  Y.  476 ; 
Merchants'  Ex.  Bank  v.  Commission  Warehouse  Co.  49  N.  Y.  636 ;  Carow  v. 
Kelly,  59  Barb.  239;  Jackson  v.  Tuttle,  9  Cow.  233;  Knickerbocker  Life  Ins.  Co. 
v.'  Hill,  6  N.  Y.  Sup,  Ct.  (T.  &  C.)  285 ;  s.  o.  3  Hun,  577. 

4  Mutual  Life  Ins.  Co.  v.  Bowen,  47  Barb.  618. 

6  The  Knickerbocker  Life  Ins.  Co.  v.  Hill,  6  Sup.  Ct.  (T.  &  C.)  285. 
"  Pearsall  v.  Kingsland,  3  Edw.  195. 

7  Murray  v.  Judson,  9  N.  Y.  (5  Seld.)  73 ;  Pratt  y.  Adams,  7  Paige,  615,  639. 
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If  a  person  has  the  right  to  interpose  the  defence  of  usury 
against  a  mortgage  as  an  incident  to  his  estate,  and  for  its  pro- 
tection, it  can  make  no  difference  as  to  him,  that  in  an  action  at 
law  upon  the  bond,  subsequent  to  the  vesting  of  his  rights  in 
the  property,  the  mortgagee  had  set  up  the  defence  of  usury 
and  had  been  defeated.1  But  a  judgment  entered  either  upon 
consent  or  otherwise  between  the  mortgagor  and  mortgagee 
prior  to  the  resting  of  the  rights  of  the  third  person,  will  bind 
him.2 

The  borrower  cannot  transfer  to  another  the  right  he  has  to 
allege  and  prove  a  demand  to  be  usurious.  The  only  way  a 
third  person  can  avail  himself  of  usury,  is  by  purchasing  prop- 
erty charged  with  a  lien  or  incumbrance  which  is  usurious,  and 
then  only  in  protection  of  his  title.8 

When  the  holder  of  a  usurious  bond  and  mortgage  com- 
mences an  action  to  enforce  the  same  against  the  land,  and 
makes  a  subsequent  judgment  creditor  or  mortgagee  a  party  for 
the  purpose  of  depriving  him  of  his  legal  lien  upon  the  prem- 
ises, such  judgment  creditor  or  mortgagee  may  avail  himself  of 
the  defence  of  usury  to  the  full  extent  of  his  legal  lien.  This, 
however,  will  not  prevent  the  usual  decree  of  foreclosure  of 
the  mortgagor  himself,  and  a  decree  over  against  him  for  the 
deficiency,  if  he  does  not  think  proper  to  contest  the  plaintiff's 
right.  And  the  only  effect  of  the  defence  in  such  a  case,  will 
be  to  have  the  complaint  dismissed  as  to  the  person  defending ; 
and  the  purchaser  under  the  decree  will  take  the  title  subject  to 
the  lien  of  the  judgment  or  mortgage,  if  it  should  not  be  collected 
out  of  other  property  of  the  judgment  creditor  or  mortgagor.4 

Who  are  Bound  by  Contacts  even  though  they  be  Usurious. 

The  purchaser  of  a  mere  equity  of  redemption  in  mortgaged 
premises  encumbered  by  a  usurious  mortgage,  who  by  the  terms 
of  his  conveyance  takes  the  premises  subject  to  the  lien  and 

1  Berdan  v.  Sedgwick,  40  Barb.  359 ;  s.  o.  affi'd  44  N.  Y.  626. 

2  French  v.  Shotwell,  5  Johns.  Ch.  555. 

3  Ballard  v.  Raynor,  30  N.  Y.  197  ;  Boughton  v.  Smith,  26  Barb.  635;  Post 
v.  The  Bank  of  Utica,  1  Hill,  391 ;  Rexford  v.  Widger,  2  N.  Y.  (2  Comst.)  131. 

4  Post  v.  Dart,  8  Paige,  639. 
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payment  of  such  mortgage,  cannot  set  up  the  defence  of  usury, 
and  thus  obtain  an  interest  in  the  land  which  the  mortgagor 
never  agreed  or  intended  to  transfer  to  him.1  Even  if  by  the 
conveyance  from  the  mortgagor  the  premises  are  declared  to  be 
"  subject  to  any  indebtedness  from  the  mortgagor  to  the  mort- 
gagee," the  grantee  will  not  be  allowed  to  show  that  the  mort- 
gage was  void  because  of  usury.3  So,  too,  a  purchaser  at  a 
master's  sale  of  property  for  a  certain  price  "  over  and  above  all 
incumbrances  and  liens  thereon  "  cannot  defend  against  a  prior 
incumbrance  on  the  ground  of  usury .a 

The  rule  under  which  the  defence  of  usury  is  denied  to 
one  who  has  purchased  the  mortgaged  premises  from  the  mort- 
gagor, subject  to  the  mortgage,  is  founded  upon  the  supposition 
that  on  the  purchase  an  allowance  was  made  out  of  the  purchase 
money,  with  which  to  redeem  the  property  purchased  from  the 
incumbrance ;  and  that  the  purchaser  ought  not,  under  such 
circumstances,  to  avail  himself  of  a  statute  not  intended  for  his 
benefit.4 

If  the  subsequent  purchaser  of  the  equity  of  redemption 
were  allowed  to  set  up  usury  as  against  the  mortgage,  it  would 
hold  out  no  relief  to  the  borrower,  but  would  only  be  transfer- 
ring his  money  from  the  pocket  of  the  lender  to  the  pocket 
of  the  holder  of  the  equity  of  redemption,  and  that  too  in 
open  violation  of  his  own  valid  contract.3  Having  taken  his 
assignment  or  grant  from  the  borrower,  subject  to  a  lien  on  the 
property  tainted  with  usury,  then,  as  to  so  much  of  the  property 
as  is  necessary  to  satisfy  such  lien,  he  is  not  in  privity  with 

1  Post  v.  Dart,  8  Paige,  639  ;  Post  v.  Bank  of  Utica,  7  Hill,  391 ;  Mechanics' 
Bank  v.  Edwards,  1  Barb.  278  ;  Green  v.  Morse,  4  Barb.  332 ;  Morris  v.  Floyd,  5 
Barb.  137 ;  Rex  v.  Widger,  2  N.  Y.  (2  Comst.)  131 ;  Given  v.  Kemp,  13  Mass. 
515;  Bridge  v.  Hubbard,  15  Mass.  103;  Reading  v.  Weston,  7  Conn.  413;  De 
Wolf  v.  Johnson,  10  Wheat.  367  ;  James  v.  Oakley,  1  Abb.  324 ;  Chamberlain  v. 
Dempsey,  13  Abb.  61;  ».  o.  14  Abb.  241;  a.  o.  9  Bosw.  212,  540;  Beecher  v. 
Ackerman,  1  Abb.  N.  S.  141;  s.  v.  1  Rob.  30;  Hardin  t.  Hyde,  40  Barb.  435; 
Freeman  v.  Auld,  44  N.  Y.  50 ;  Bullard  y.  Raynor,  30  N.  Y.  206 ;  Hartley  v.  Har- 
rison, 24  N.  Y.  172. 

2  Murray  v.  Barney,  34  Barb.  336. 

8  Wells  v.  Chapman,  4  Sandf.  Ch.  312  ;  s.  c.  affi'd  13  Barb.  561. 
4  Morris  v.  Floyd,  5  Barb.  130  ;  Cole  v.  Savage,  10  Paige,  583. 
■  De  Wolf  v.  Johnson,  10  Wheat.  392;  Sands  v.  Church,  6  N.  Y.  (2  Seld.)  347. 
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the  borrower,  for  so  much  of  the- property  is  not  assigned  or 
granted  to  him.1 

A  mortgagor  has  the  right  to  satisfy  or  to  provide  for  the 
satisfaction  of  a  usurious  mortgage,  and  where  he  merely  sails 
the  equity  of  redemption  he  is  presumed  to  have  made  an  ap- 
plication of  the  balance  of  the  property  for  the  purpose  of 
satisfying  the  lien,  which  he  is  not  afterwards  allowed  to 
retract.  But  it  is  competent  for  the  mortgagor  to  indicate  in 
the  conveyance  or  by  his  agreement  that  he  desires  the  purchaser 
to  defeat  the  mortgage,  and  thus  to  rebut  the  presumption  of  his 
contrary  intention.  Where,  as  part  of  his  contract  with  the  pur- 
chaser-he undertakes  to  indemnify  the  purchaser  as  against  the 
mortgage,  if  the  defence  of  usury  fail,  this  furnishes  no  cause 
for  restricting  the  right  of  defence  of  the  purchaser,  and-  cannot 
operate  in  any  way  for  the  benefit  of  the  mortgagee.2 

A  borrower  may  himself  pay  a  usurious  debt  or  transfer 
property  for  the  purpose  of  providing  for  its  payment,  and  an 
assignee  of  property  in  trust  to  pay  certain  specified  debts  can- 
not resist  their  payment  on  the  ground  of  usury,  and  the  bare 
fact  that  such  an  assignment  provides,  for  the  payment  of  a 
usurious  debt  will  not  of  itself  alone  render  the  assignment 
usurious  and  void,  and  neither  the  trustee  nor  those  who  come 
as  cestuis  que  trust  can  object  to  the  legality  of  the  assignment 
and  the  validity  of  the  trusts  therein  contained.3 

"Where  the  property  has  been  transferred  subject  to  a  usu- 
rious mortgage,  it  operates  as  an  appropriation  of  the  land  in 
payment  of  the  debt,  which  the  borrower  is  unable  afterwards 
to  retract,,  and  the  mortgagee  acquires  a  vested  interest  in  the 
land  to  the  extent  of  his  lien,  which  it  is  not  in  the  power  of 
the  mortgagor  to  release  or  discharge.4  If  the  grantee  has  also 
assumed  payment  of  the  debt,  it  has  been  held  that  he  may  be 

1  See  the  valuable  note  of  Judge  Jones,  to  Merchants'  Ex.  Nat.  Bank  v.  Com- 
mission Warehouse  Co.  49  K.  Y.  643. 

2  Berdan  v.  Sedgwick,  40  Barb.  359' ;  s.  o.  affi'd  44  K.  Y.  626. 

*  Green  v.  Morse,  4  Barb.  332;  Murray  v.- Judson,  9  N.  Y.  (5  Seld.)  "73  ;  Pratt 
v.  Adams,  1  Paige,  615,  639. 

4  Hartley  v.  Harrison,  24  N.  Y.  170. 
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relieved  by  his  grantor  from  his  personal  liability,1  though  as  to 
this  there  may  still  be  some  question.2 

iJsury  as  a  Defence  for  the  Guarantor  of  the  Mortgage  Debt. 

A  person  who  assigns  a  mortgage  impliedly  warrants  its  legal 
soundness  and  validity,  and  if  there  are  any  exceptions  to  this 
rule  they  do  not  arise  out  of  the  vendor's  own  dealing  with  or 
in  relation  to  the  security.  If,  therefore,  the  mortgage  be  in  its 
inception  usurious,  whether  the  assignor  shall  have  guaranteed 
its  payment  or  not,  he  will  not  be  suffered  to  defend  on  the 
ground  of  usury  in  the  mortgage.3  The  exception  to  this  rule 
would  be  where  the  assignment  was  colorable  merely,'  as  part  of 
a  contrivance  to  cover  a  usurious  loan,  the  purchaser  of  the 
mortgage  having  knowledge  of  the  true  nature  of  the  transac- 
tion and  being  a  party  to  it.  It  may  be,  too,  that  an  ac- 
commodation guarantor  could  defend  on  the  ground  of  usury.4 

If  a  valid  mortgage  be  sold  at  a  discount,  an  absolute  guar- 
anty of  payment  would  not  convert  the  sale  of  the  mortgage- 
into  a  loan  of  money  upon  the  security  and  render  the  transaction 
usurious,  but  in  such  a  case  the  guarantor  would  only  be  liable 
for  the  actual  amount  paid  for  the  assignment  with  interest 
thereon.  In  such  cases  the  courts  have  gone  behind  the  contracts 
of  the  parties,  and  have  received  evidence  of  the  consideration 
of  the  agreements  in  order  to  limit  the  liability  of  the  contract- 
ing parties  and  uphold  the  transactions.  The  contract  in  such  a 
case  is  upon  its  face  for  the  payment  by  the  guarantor  of  the 
whole  amount  secured  to  be  paid  by  the  instrument  negotiated, 
but  the  courts  hold  that  the  recovery  should  nevertheless  be 
limited  to  the  amount  actually  paid  as  a  consideration  for  the 
undertaking,  thus,  to  some  extent  varying  the  terms  of  the  con- 
tract.6 


1  Stephens  v.  Casbacker,  8  Hun,  116.  s  See  ante,  p.  194. 

8  Morford  v.  Davis,  28  "S.  Y.  481.  4  Parshall  r.  Lamoreaux,  37  Barb.  189. 

6  Goldsmith  v.  Brown,  35  Barb.  484;  Cobb  v.  Titus,  10  N.  Y.  (6  Seld.)  198  ; 
Jones  v.  Stienbergh,  1  Barb.  Ch.  250 ;  Munn  y.  The  Commission  Company,  15 
Johns.  44;  Braman  v.  Hess,  13  Id.  62;  Brown  v.  Mott,  1 1d.  361 ;  Bapelye  v.  An- 
derson, 4  Hill,  472;  Cram  t.  Hendricks,  1  Wend.  569;  Mazuzan  v.  Mead,  21  Id. 
285. 
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The   Usurer  Cannot  Avail  Himself  of  the  Statute. 

It  does  not  lie  in  the  mouth  of  the  usurer  himself  to  set  up 
his  own  illegal  conduct,  and  allege  that  a  bargain  which  he  has 
made  is  void  on  that  ground.  It  is  the  victim  of  the  usury,  and 
not  the  usurer  himself,  that  can  set  up  against  a  contract  that  it 
is  usurious  and  void.  He  will  not  be  permitted  to  show  that  a 
bond  and  mortgage  are  usurious  and  void  so  as  to  revive  a  judg- 
ment in  payment  for  which' they  were  given;1  nor  that  a 
conveyance  made  in  payment  of  a  valid  mortgage  was  by  way 
of  usurious  security,  and  therefore  void ; 2  nor  that  an  agreement 
to  extend  the  time  of  payment  of  the  mortgage  debt  by  which 
the  surety  would  be  discharged  is  usurious  and  void : 3  nor  that 
the  mortgage  assigned  by  him  with  guaranty  of  payment  was 
usurious,  in  order  to  escape  from  his  liability  as  guarantor.4 


Defence  of  Usury  oy  Corporations. 

A  corporation  is  not  allowed  to  interpose  the  defence  of 
usury,  and  the  prohibition  extends  to  associations  and  joint  stock 
companies  having  any  corporate  powers  or  privileges  not  pos- 
sessed by  individuals  or  partnerships.5  The  courts  have  inter- 
preted the  word  defence  as  used  in  this  statute,  to  mean  more 
than  the  resistance  of  an  action  by  a  reliance  on  the  usury  laws, 
and  to  mean  any  position  or  attitude  in  which  a  corporation 
seeks  to  avoid  its  own  contract  by  showing  that  it  is  usurious. 
This  interpretation  was  adopted  because  the  contrary  would 
defeat,  it  was  said,  all  of  the  beneficial  aims  of  the  act, 
and  because  the  courts  were  constrained  to  do  so  to  save  the 
purpose  of   it.6    But  there  is  nothing  in  the  statute  which  for- 

1  La  Farge  v.  Herter,  4  Barb.  346 ;  a.  o.  affi'd  9  N.  Y.  (5  Seld.)  241. 
*  Miller  y.  Kerr,  Bayley's  South  Carolina  K.  4. 

3  Draper  v.  Treaoott,  29  Barb.  401 ;  Billington  v.  Wagoner,  33  N.  Y.  81. 

4  Morford  v.  Davia^  28  N.  Y.  481 ;  Elwell  v.  Chamberlin,  4  Boaw.  320 ;  a.  o. 
affi'd  31  N.  Y.  611. 

b  Lawa  of  1850,  o.  172,  p.  334. 

e  Curtis  v.  Leavitt,  1 5  N.  Y.  9 ;  Southern  L.  &  T.  Co.  v.  Packer,  17  N".  Y.  51 ; 
Boaa  v.  Butterfield,  33  N.  Y.  665 ;  Butterworth  v.  O'Brien,  23  N.  Y.  275 ;  Mer- 
chants' Ex.  Nat.  Bank  v.  Commission  W.  Co.  49  N.  Y.  635,  641. 
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bids  the  assertion  by  a  corporation  of  a  right  of  action  to  which 
it  has  rightfully  succeeded,  and  which  is  dependent  upon  the 
provisions  of  the  usury  law,  and  a  corporation  which  succeeds  to 
the  legal  rights  of  a  party  who  might  avail  himself  of  usury,  is 
not  precluded  by  this  statute  from  setting  up  that  right.1 


Affirmative  Relief  in  Equity  against  Usurious  Mortgages. 

Independent  of  our  statute,  if  a  borrower  comes  into  a  court 
of  equity  seeking  relief  against  a  usurious  contract,  the  only 
terms  upon  which  the  court  will  interfere  are,  that  the  plaintiff 
will  pay  the  defendant  what  is  really  and  oona  fide  due"  to  him, 
deducting  the  usurious  interest,  and  if  the  plaintiff  do  not  make 
such  offer  in  his  bill,  the  defendant  may  demur  to  it,  and  the  bill 
will  be  dismissed.2  The  plaintiff  asking  equity  will  be  com- 
pelled to  do  equity. 

But  a  statute  of  this  State  provides  that  whenever  any  "  bor- 
rower "  shall  apply  for  relief  in  chancery  against  a  usurious  loan, 
it  shall  not  be  necessary  for  him  to  pay  or  offer  to  pay  any 
interest  or  principal  on  the  sum  or  thing  loaned  ;  nor  shall  any 
court  of  chancery  require  or  compel  the  payment  or  deposit  of 
the  principal  sum  or  interest,  or  any  portion  thereof,  as  a  condi- 
tion of  granting  relief.3 

The  statute  does  not  authorize  the  institution  of  an  action  in 
equity  to  annul  a  contract  or  instrument  for  usury,  in  any  case 
in  which  such  an  action  could  not  have  been  maintained  before 
the  passage  of  that  act.  It  merely  changes  the  terms  upon 
which  the  "  borrower  "  may  obtain  relief  in  a  proper  case.4  As 
to  'the  "borrower,"  he  may  obtain  relief  without  paying  or. 
offering  to  pay  any  part  of  the  money  loaned ;  but  as  to  all  other 
persons,  the  rule  since  the  statute  is  the  same  as  it  was  before  its 
passage.  In  order  to  obtain  equitable  relief,  all  persons  except 
the  "  borrower "  must  still  do  equity,  but  at  law,  any  person 


1  Merchants'  Ex.  Nat.  Bank  v.  Commission  W.  Co.  49  N.  Y.  635. 

2  Fanning  v.  Dunham,  6  Johns.  Ch.  142;  Story's  Eq.  Jur.  §  301. 
s  1  E.  S.  11%  §  8 ;  Laws  of  1 83T,-  c.  430,  §  4. 

4  Mintnrn  t.  Farmers'  Trust  Co.  3  N.  Y.  (3  Comst.)  498 ;  Allerton  v.  Belden, 
49  N.  Y.  378. 
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who  is  in  privity  with  the  borrower,  either  in  blood  or  estate, 
may  set  up  the  usury  as  an  absolute  bar  and  defence.1 

The  court  still  retains  power  to  compel  all  persons,  the  bor- 
rower included,  to  do  equity  as  to  everything  except  the  repay- 
ment of  money  borrowed.  When,  therefore,  the  plaintiff  asks 
that  a  mortgage  be  canceled  as  a  cloud  upon  the  title  to  his 
lands,  and  that  a  court  of  equity  shall  so  direct,  in  virtue  of  its 
power  and  its  disposition  to  enforce  his  equitable  rights,  the 
court  may  not  require  that  he  pay  a  usurious  debt,  or  any  part 
thereof,  or  any  interest  theron,  but  it  may  require  the  performance 
of  any  other  duty  which  is  just  to  the  adverse  party,  unembar- 
rassed by  the  statutes  in  question.2 

The  term  "  borrower  "  used  in  this  statute  has  been  construed 
to  mean  any  person  who  was  bound  by  the  original  contract  to 
pay  the  original  sum  borrowed.3  This  would  include  the  heir, 
devisee  and  personal  representative  of  the  borrower,  for  though 
not  immediate  direct  parties  to  the  original  contract,  they  are 
bound  by  it  when  they  succeed  to  the  estate  of  the  testator  or 
intestate.4 

It  has  been  said  that  a  surety,  being  a  party  upon  the  orig- 
inal contract,  and  liable  upon  it  equally  with  the  principal  who 
borrows  the  money,  is  a  "  borrower  "  within  the  meaning  of  the 
act,5  but  the  more  recent  cases  hold  that  he  is  not  a  "  borrower" 
and  that  he  does  not  come  within  the  exemption  created  by  the 
statute.6  The  purchaser  at  a  sheriff's  sale  of  premises  covered 
by  a  usurious  mortgage  is  not  a  "borrower"  of  the  money 
loaned  to  the  mortgagor;-  and  cannot  maintain  an  action  to  can- 
cel the  mortgage  without  paying  the  money  loaned  and  interest ; ' 
nor  is  the  person  who  purchases  property  pledged  for  the  pay- 


1  Bissell  v.  Kellogg,  £0  Barb.  617  ;  note  of  Jones,  J.,  to  Merchants,'  Ex.  Nat. 
Bank  v.  Commission  W.  Co.  49  H".  Y.  642. 

2  Williams  v.  Fitzhugh,  37  N.  Y.  444.      3  Livingston  v.  Harris,  11  Wend.  329. 
4  Post  v.  The  Bank,  of  Ulica,  7  Hill,  391  ;  Livingston  v.  Harris,  11  Wend.  329, 

336. 

6  Post  v.  The  Bank  of  Utica,  7  Hill,  391 ;  Perrine  v.  Striker,  7  Paige,  602  ; 
Livingston  v.  Harris,  11  Wend.  336. 

6  Vilas  v.  Jones,  1  N.  Y.  (1  Comst.)  274. 
'     *  Post  v.  The  Bank  of  Utica,  7  Hill,  391. 
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ment  of  a  usurious  loan ; *  nor  a  person  who  purchases  the 
property  mortgaged  from  the  mortgagor ; 2  and  this  was  held  to 
apply  to  the  mortgagor  himself  in  a  case  where,  having  heen 
adjudicated  a  bankrupt  and  having  received  a  discharge  from 
his  debts,  he  purchased  the  property  from  his  assignee  in  bank- 
ruptcy.3 

If  any  one  but  the  borrower  apply  to  a  court  of  equity  for 
relief  as  against  a  usurious  security,  he  must  in  his  complaint 
offer  to  repay  the  money  actually  loaned.  If  he  fails  to  do  this, 
his  complaint  will  be  fatally  defective,  and  a  demurrer  will  be 
sustained  on  that  ground.4  But  if  the  defendant  omits  to 
demur,  the  relief  will  be  granted  and  the  payment  of  the 
money  justly  due  will  be  imposed  as  a  condition  for  such  relief, 
in  the  decree.5 

1  Beecher  v.  Ackerman,  1  Robt.  30;  s.  o.  1  Abb.  N.  S.  141. 

2  Allerton  v.  Belden,  49  N.  Y.  373 ;  Chamberlain  v.  Dempsey,  36  N.  T.  144, 
149  ;  Schermerhorn  v.  Talman,  14  IST.  Y.  93 ;  Rexford  v.  Widger,  3  Barb.  Cb. 
640 ;  s.  o.  2  N.  Y.  (2  Comat.)  131 ;  Poet  v.  The  Bant  of  TJtica,  7  Hill,  391 ;  Cole  v 
Savage,  Clarke,  4S2  ;  reVd  10  Paige,  583,  but  approved  in  7  Hill,  391,  and  the 
decision  reversing  it  pronounced  the  better  doctrine. 

s  Schermerhorn  v.  Talman,  14  N.  Y.  93. 

4  Post  v.  The  Bank  of  Utica,  7  HJU,  391 ;  Allerton  v,  Belden,  49  W.  Y.  373. 

6  Allerton  v.  Belden,  49  N.  Y.  373  ;  Schermerhorn  v.  Talman,  14  N.  Y.  (4 
Kern.)  93,  129  ;  Livingston  v.  Harris,  8  Paige,  528 ;  Fanning  v.  Dunham,  5 
Johns.  Ch.  122;  Beecber  v.  Ackerman,  1  Robt,  30;  s.  c,  1  Abb.  N.  S.  141, 


CHAPTER  XVIII. 

REDEMPTION. 


•  Nature  of  the  Right  to  Redeem. 

The  estate  of  the  mortgagor  is  commonly  spoken  of  as  an 
equity  of  redemption.  This  is  not  •  strictly  correct  until  the 
estate  has  become  forfeited  at  law  by  the  non-payment  at  the 
time  appointed,  of  the  money  secured  by  the  mortgage,  since, 
prior  to  a  breach  of  the  condition,  the  right  to  redeem  is  a  legal 
right ;  it  is  only  after  the  remedy  of  the  mortgagor  is  gone  at 
law,  that  he  may  properly  be  said  to  have  only  an  equity  of  re- 
demption in  the  land.1  There  is  but  little  if  any  difference  in 
this  State,  between  the  rights  of  the  mortgagor  before  and  after 
the  time  when  the  covenant  secured  by  the  mortgage  ought  to 
be  -performed,  and,  while  his  estate  might,  perhaps,  be  better 
termed  a  right  of  redemption,  the  phrase  equity  of  redemption 
need  not  be  misunderstood. 

It  is  the  right  of  the  mortgagee  to  have  the  land  appropriated 
for  the  payment  of  his  debt,,  and  this  right  may  be  enforced  by 
foreclosure  or  by  a  sale ;  it  is  the  right  of  the  mortgagor  to  re- 
tain the  land  upon  satisfying  the  claims  which  the  mortgage  is 
intended  to  secure,  and  the  process  of  canceling  the  rights  of 
the  mortgagor  by  payment  is  termed  redemption.  The  right 
to  redeem  accompanies  every  mortgage;2  it  is  guarded  most 
jealously  by  the  courts  in  order  to  prevent  injustice  and  oppres- 
sion,3 and  it  can  only  be  extinguished  by  the  free  act  of  the 
mortgagor  for  a  valuable  consideration,4  by  the  judgment  of  a 

1  Bouvier's  Law  Die.  tit.  Equity  of  Redemption,  i 
"  Henry  v.  Davis,  T  Johns.  Ch.  40;  affi'd  2  Cow.  324. 

3  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30. 

4  Odell  v.  Montross,  6  Hun,  155. 
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court  or  proceedings  out  of  court  which  are  the  statutory  equiv- 
alent of  such  a  judgment,  or  by  the  neglect  of  the  mortgagor  to 
assert  it  for  such  a  length  of  time  that  he  is  presumed  by  law 
to  have  relinquished  it. 

The  most  common  way  to  dissolve  the  relation  of  mortgagor 
and  mortgagee,  is  to  call  upon  the  mortgagor  to  redeem  or  be 
foreclosed,  and  to  compel  such  redemption  or  foreclosure  by 
some  legal  means.1  But  it  is  quite  competent  for  either  party 
to  assign  and  transfer  his  rights  to  the  other,  and  while  the 
courts  will  not  permit  a  mortgagee  to  take  any  undue  advantage 
of  the  mortgagor,  there  is  nothing  to  prevent  the  former,  by  a 
new  and  subsequent,  agreement,  from  acquiring  the  equity  of 
redemption  in  good  faith  and  upon  a  good  consideration.2 

If  the  original  mortgage  is  in  form  an  absolute  deed,  and  the 
evidence  of  the  right  to  redeem  is  contained  in  a  separate  instru- 
ment, or  is  by  parol  preserved  only  in  the  recollection  of  the 
parties,  the  law  does  not  require  any  more  formal  evidence  in 
order  to  cancel  the  relation  of  mortgagor  and  mortgagee/than 
was  stipulated  for  at  the  time  of  creating  it.  If  a  written  de- 
feasance shall  have  been  given  to  qualify  the  effect  ,of  an  abso- 
lute conveyance,  the  surrender  and  cancellation  of  the  defeas- 
ance with  an  intent  to  vest  the  estate  unconditionally  in  the 
grantee,  the  transaction  being  fair  and  free  from  fraud,  will 
operate  •to  extinguish  the  right  of  redemption  and  to  constitute 
the  grantee  the  absolute  owner  of  the  property ; s  and  if  the 
defeasance  is  by  parol,  the  evidence  of  an  agreement  to  cancel 
it  may  also  be  parol.4  The  question  in  each  case  must  be  as  to  - 
the  iona  fides  of  the  new  agreement,  and  if  this  be  established, 
a  court  of  equity  will  not  aid  the  person  who  executed  the  ab- 
solute conveyance  to  enforce  a  collateral  stipulation  which,  by 
his  own  voluntary  act,  has  been  canceled  and  made  of  no  effect. 


1  Case  v.  Carroll,  35  N.  Y.  385 ;  Stoddard  v.  Whiting,  46  Id.  627. 

2  Odell  v.  Montross,  6  Him,  155;  Remsen  v.  Hay,  2  Edw.  535;  Trull  v. 
Skinner,  17  Pick.  213  ;  Harrison  v.  Trustees,  cfcc.  12  Mass.  456  ;  Vernum  t.  Ball- 
cock,  3  Iowa,  194  ;  Green  v.  Butler,  26  Cal.  595  ;  Wynkoop  v.  Cowing,  21  111. 
570;  Falis  v.  Conway  Ins.  Co.  7  Allen,  46. 

3  Trull  v.  Skinner,  17  Pick.  213;  Harrison  r.  Trustees,  &c.  12  Mass.  456; 
Green  v.  Butler,  26  Cal.  595. 

4  Odell  v.  Montross,  6  Hun,  155. 
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If  the  mortgage  be,  upon  its  face,  an  absolute  deed,  and  the 
mortgagee  be  in  possession,  a  bona, fide  purchaser  from  the 
mortgagee  would  take  the  estate  discharged  from  the  right  of 
redemption,  and  the  mortgagee's  remedy  would  be  against  the 
mortgagor.1 

Who  is  Untitled  to  Redeem. 

The  right  to  redeem  belongs  to  the  mortgagor  and  to  all 
persons  entitled  to  any  interest  in  any  part 3  of  the  mortgaged 
estate  under  him.  On  the  other  hand,  it  may  also  be  said  that, 
in  general,  no  person  can  come  into  a  court  of  equity  for  a  re- 
demption of  a  mortgage,  but  he  who  is  entitled  to  the  legal 
estate  of  the  mortgagor,  or  who  claims  a  subsisting  interest 
under  him.8  The  owner  of  a  leasehold  interest  in  a  part  of  the 
mortgaged  premises,  may  redeem,4  as  also  may  a  person  in  pos- 
session of  the  land,  or  any  part  of  it,  under  a  parol  contract  for 
the  purchase  of  it.5  So,  too,  a  second  mortgagee  or  a'  judgment 
creditor,  or  a  person  holding  a  lien  or  charge  upon  the  mort- 
gaged premises,  which  he  would  lose  by  a  foreclosure  of  the 
mortgage,  may  redeem  for  the  protection  of  his  interest.6 

Such  a  person  has  a  clear  right  to  disengage  the  property 
from  all  incumbrances  in  order  to  make  his  own  claim  bene- 
ficial or  available.7  But  a  mere  creditor  of  the  mortgagor,  who 
has  no  interest  in  or  lien  upon  the  mortgaged  estate,  apart  from 
his  general  claim  as  against  all  of  the  assets  of  the  mortgagor, 
cannot,  on  his  own  behalf,  redeem  from  the  mortgage.8 

If  the  right  to  redeem  from  the  mortgage,  and  by  such  re- 
demption to  stand  in  the  place  of  the  mortgagee  and  hold  his 
interest  in  the  land,  is  treated  as  identical  with  the  right  to 

1  Whittick  T.  Kane,  1  Paige,  202.  !  Boqut  v.  Coburn,  27  Barb.  230. 

3.  Grant  v.  Duane,  9  Johns.  611.  4  Averill  v.  Taylor,  8  N.  Y.  (4  Seld.)  44. 

6  Lowry  v.  Tew,  3  Barb.  Ch.  407. 

0  Haines  v.  Beach,  3  Johns.  Cb.  460  ;  Norton  v.  Warner,  3  Edw.  106  ;  Rose- 
velt  v.  The  Bank  of  Niagara,  1  Hopk.  582  ■  King  v.  McVickar,  3  Sandf.  Ch.  199 ; 
Brainerd  v.  Cooper,  10  N.  Y.  (6  Seld.)  356  ;  Averill  v.  Taylor,  8  N.  Y.  (4  Seld.) 
44 ;  Quin  v.  Brittain,  Hoff.  353 ;  Dings  v.  Parshall,  1  Hun,  522. 

7  Story's  Eq.-Jur.  §  1023. 

8  Grant  v.  Duane,  9  Johns.  611 ;  Story's  Eq.  Jur.  §  1023;  Coote  on  Morts. 
538. 
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mate  payment,  then  this  right  may  be  said  to  belong  to  every 
surety  for  the  mortgage  debt,  even  if  he  has  no  interest  in  or 
lien  upon  the  mortgaged  estate ;  for,  upon  the  equitable  prin- 
ciple of  subrogation,  a  surety  who  has  satisfied  a  demand  is 
entitled  to  hold  the  securities  of  the  creditor  and  to  enforce 
them  as  against  the  person  and  the  fund  primarily  liable.1 

Who  is  Entitled  to  an  Assignment  of  the  Mortgage  on 
Redeeming. 

"Where  the  person  redeeming  from  the  mortgage  is  not 
primarily  liable  for  the  payment  of  the  mortgage  debt,  and 
where  he  redeems  either  because  of  his  liability  as  surety,  or 
because  he  holds  an  interest  in  the  mortgaged  premises  which 
the  foreclosure  of  the  mortgage  would  destroy,  he  is  entitled  to 
be  subrogated  to  the  rights  and  to  occupy  the  position  of  the 
creditor  from  whom  he  redeems.2  A  person  so  redeeming  may 
enforce  the  security  against  the  person  and  the  fund  primarily 
liable  without  any  assignment,3  but  there  are  cases  where  an 
assignment  is  necessary  in  order  to  furnish  complete  protection 
to  the  person  who  advances  the  money  due  upon  the  mortgage. 
Such  a  case  would  arise  where  payment  of  a  mortgage  is  made 
by  the  holder  of  a  junior  incumbrance,  for  the  rights  of  the 
person  redeeming  would  be  likely  to  be  divested  by  the  sale  of 
the  property  to  a  oona  fide  purchaser  if  the  mortgage  were  can- 
celed upon  the  record.  In  such  cases,  that  is  to  say,  where  a 
party  in  a  position  or  with  an  interest  which  gives  him  a  right 
to  redeem  a  mortgage,  is  also  in  effect  surety,  or  can  be  regarded 
as  surety  for  the  mortgage  debt,  then,  on  paying  the  mortgage 
debt,  he  is  entitled  to  an  assignment,  not  only  of  the  mortgage, 
but  also  of  any  bond  or  other  instrument  evidencing  the  debt,, 
provided  that  the  person  redeeming  has  some  right  or  equity 
which  will  not  be  entirely  protected  without  such  assignment.4 

1  Averill  v.  Taylor,  8  N.  Y.  (4  Seld.)  44,  51. 

2  Averill  v.  Taylor,  8  N.  T.  (4  Seld.)  44. 

3  Brainerd  v.  Cooper,  10  N.  Y.  (6  Seld.)  356;  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  370;  Dale  v.  McEvers,  2  Cow.  118;  McLean  v.  Towle,  3  Sandf.  Ch. 
119  ;  Burnet  v.  Denniston,  5  Johns.  Ch.  35. 

4  Pardee  v.  Van  Anken,  3  Barb.  534 ;   Johnson  v.  Zink,  52  Id.  396 ;  Cherry  v. 
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It  was  said  by  Gridley,  J.,  in  Pardee  v.  Van  Anlcen  (3 
Barb.  534),  that  the  right  to  an  assignment  springs  directly  from 
the  right  of  redemption,  but  this  statement  has  been  sharply 
criticised.1  Indeed,  in  strictness,  the  right  of  redemption  and 
of  subrogation  by  law,  is  inconsistent  with  the  right  to  an  assign- 
ment of  the  debt,  and  of  the  evidence  of  the  debt,  so  far  or 
inasmuch  as  the  assignment  assumes  the  continued  existence  of 
the  debt,  and  the  subrogation  by  law  assumes  its  payment.3  The 
right  to  an  assignment  springs  rather  from  the  necessity  of  the 
assignment  to  the  protection  of  some  right  of  the  person  re- 
deeming, and  it  does  not  necessarily  follow  that  a  person  has 
the  right  to  an  assignment  because  he  has  the  right  to  redeem.3 

The  right  to  compel  the  holder  of  a  mertgage  to  accept  or  ' 
receive  payment  of  it  after  it  is  due  and  payable,  does  not  carry 
with  it  the  right,  upon  such  redemption,  to  an  assignment  of  the 
mortgage  and  of  the  bond  or  other  instrument  evidencing  the 
mortgage  debt,  or  of  either,  unless  the  redeeming  party  has  the 
position  of  surety,  or  can  be  regarded  as  surety  for  the  mortgage 
debt.4  A  mortgagor  who  still  owns  the  mortgaged  premises, 
could  not  demand  an  assignment  of  the  mortgage  to  aid  him  in 
defeating  the  claims  of  a  junior  incumbrancer.  So,  too,  where 
the  land  is  the  primary  fund  for  the  payment  of  the  mortgage 
debt,  a  person  who  has  acquired  the  equity  of  redemption  may 
redeem,  but  he  has  no  right  to  demand  an  assignment.5  But  a 
mortgagor  who  has  conveyed  the  mortgaged  premises  subject  to 
the  mortgage,  and  who  is  afterwards  compelled  to  pay  the  debt, 
is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  so 

Monro,  2  Barb.  Ch.  "618 ;  Speiglemeyer  v.  Crawford,  6  Paige,  257 ;  Rosevelt  v. 
Bank  of  Niagara,  Hopk.  579 ;  8.  c.  affi'd  4  Cow.  409 ;  Burnet  v.  Denniston,  5 
Johns.  Ch.  35;  Tompkins  v.  Seeley,  29  Barb.  212;  Brainerd  T.  Cooper,  10  N.  Y. 
(6  Seld.)  356  ;  McLean  v.  Tompkins,  18  Abb.  24  ;  Daucby  t.  Bennett,  7  How. 
375  ;  Jenkins  v.  The  Continental  Ins.  Co.  12  Id.  66;  Averill  v.  Taylor,  8  N.  Y. 
(4  Seld.)  44. 

1  Dauchy  v.  Bennett,  7  How.  375 ;  Ellsworth  v.  Lockwood,  42  N.  Y.  89. 
.  !  Per  Sutherland,  J.,  in  Ellsworth  v:  Lockwood,  42  N.  Y.  89,  97. 

3  Dauchy  v.  Bennett,  7  How.  375  ;  Jenkins  v.  The  Continental  Ins.  Co.  12 
How.  66 ;  Vandercook  v.  The  Cohoes  Savings  Institution,  5  Hun,  641 ;  Ellsworth 
v.  Lockwood,  42  N.  Y.  89 ;  Frost  v.  Yonkers  Savings  Bank,  8  Hun,  26. 

4  Ellsworth  v.  Lockwood,  42  N.  Y.  89,  99. 

5  Dauchy  v.  Bennett,  7  How.  375 ;  MeKinstry  v.  Curtis,  10  Paige,  503. 
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that  lie  may  resort  to  a  sale  of  the  land  for  his  own  indemnity, 
and  he  may  compel  an  assignment  to  himself  or  even  to  a  third 
person,  who  would  then  become  a  trustee  for  him.1 

The  owner  of  a  junior  mortgage  not  yet  due,  who  alleges 
nothing  in  his  bill  showing  that  it  is  in  any  manner  necessary  for 
his  protection,  or  for  the  preservation  of  the  security  he  holds, 
cannot  compel  an  assignment  of  a  prior  mortgage.  If  the  first 
mortgagee  was  requiring  that  his  debt  should  be  paid,  or  was 
proceeding  to'f  oreclose  ;  or  if  he  or  the  mortgagor  or  both,  were 
doing'  anything  whatever,  or  were  about  to  do  anything,  which 
could  operate  to  make  the  second  mortgage  any  less  secure  or  avail- 
able than  it  was  at  the  moment  the  holder  of  the  latter  received  it 
as  security,  he  might  with  propriety  and  equity  call  upon  the  court} 
not  only  to  suffer  him  to  redeem,  but  to  compel  an  assignment 
of  such  first  mortgage  to  him  for  his  protection.  Slight  grounds 
to  apprehend  loss  would  be  sufficient  to  warrant  a  prayer  for  an 
assignment ;  and  if  it  appeared  that  the  property  was  depre- 
ciating in  value,  or  that  it  was  not  kept  in  repair,  or  that  the 
junior  mortgagee  had  received  his  mortgage  without  actual 
knowledge  of  the  existence  of  the  first  mortgage,  or  upon  an 
express  agreement,  or  even  a  plain  duty  on  the  part  of  the 
mortgagor  to  pay  off  the  first  incumbrance  when  it  became  due, 
so  as  to  render  the  second  mortgage  available  for  any  ulterior 
purposes  had  in  view  at  the  time  of  its  delivery,  the  court  should, 
in  any  of  these  cases,  as  well  as  in  others  where  it  is  necessary 
for  'the  protection  of  the  junior  incumbrance,  grant  him  such 
relief.  But,  upon  the  merely,  naked  statement  that  he  holds  a 
mortgage  on  the  equity  of  redemption,  conditioned  for  a  future 
payment  not  yet  due,  he  makes  no  case  calling  for  the  interfer- 
ence of  a  court  of  equity.2  The  subrogation  and  assignment  are 
ordered  to  protect  the  junior  incumbrancer,  and  not  to  enable 
him  to  persecute  the  mortgagor. 

The  same  -general  principle  which  protects  a  subsequent  in- 
cumbrancer in  paying  a  prior  mortgage  will  also  protect  a 
mortgagee  in  paying  taxes  on  the  mortgaged  premises,  if  such 

_  . 

1  Johnson  v.  Zink,  52  Barb.  396. 

2  Per  Woodruff,  J.,  in  Jenkins  v.  The  Continental  Ins.  Co.  12  How.  66, 
71. 
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payment  is  necessary  to  preserve  his  security  ; 1  or  in  paying  a 
valid  assessment  for  a  public  improvement ; 2  or  in  paying  rent 
on  a  perpetual  lease  in  fee  and  to  preserve  his  security ; 3  or  in 
satisfying  an  execution  upon  a  prior  judgment.4  An  assignment 
of  either  the  tax,  assessment,  rent,  or  judgment  is  n'ot  necessary 
to  enable  the  mortgagee  to  recover ;  in  fact  if  he  should  take  an 
assignment,  he  could  not  recover  for  the  amount  paid,  under  the 
mortgage.  If  he  should  purchase  at  a  tax  sale,  this  would  not 
be  a  payment  of  the  tax  so  as  to  enable  him  to  recover  under  a 
stipulation  on  the  part  of  the  mortgagor  or  on  his  general  legal 
obligation,  to  repay  any  money  paid  for  taxes.  The  mortgagee 
by  such  purchase  would  acquire  a  new  lien  upon  the  premises 
which  he  might  enforce,  but  he  would  do  so  independent  of  his 
mortgage  security.5 

1  Faure  v.  Winans,  Hopk.  283  ;  Burr  v.  Veeder,  3  Wend.  412  ;  Eagle  F.  Ins. 
Co.  v.  Pell,  2  Edw.  631 ;  Kortright  v.  Cady,  23  Barb.  490  ;  Robinson  v.  Ryan,  25 
N.  Y.  320.  , 

*  Rapelye  v.  Prince,  4  Hill,  119;  Dale  v.  McEvers,  2  Cow.  118  ;  Brevoort  y. 
Randolph,  7  How.  398. 

3  Robinson  v.  Ryan,  25  N.  Y.  320. 

4  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370. 
6  Williams  v.  Townsend,  81  N.  Y.411. 

By  Laws  of  1826,  c.  524,  a  mortgagee  is  authorized  to  redeem  from  a  sale 
under  an  execution.  Upon  such  redemption  he  acquires  the  right  of  the  original 
purchaser,  or  is  substituted  as  a  purchaser  from  any  other  creditor  who  had  pre- 
viously redeemed. 

By  Laws  of  1855,"  c.  427,  §  76,  as  amended  by  Laws  of  1870,  c.  280,  provision. 
is  made  by  which  a  mortgagee  may,  by  filing  with  the  comptroller  a  notice  and 
description  of  his  mortgage,  secure  to  himself  notice  of  sales  for  taxes.  He  may 
also  redeem  after  the  sale,  and  collect  the  amount  paid  by  him  under  his  mort.- 


It  is  provided  in  1  R.  S.  186,  §§  7,  8,  as  follows : 

§  7.  Where  the  attorney  general  shall  ascertain  that  lands  mortgaged  to  the. 
people  of  this  State,  are  incumbered  by  prior  judgments  or  mortgages,  he  may, 
with  the  advice  and  consent  of  the  comptroller,  discharge  such  prior  incumbrances, 
and  take  an  assignment  thereof  to  the  people  of  this  State,  and  all  sums  of  money 
required  for  such  purpose,  shall  be  paid  to  him  out  of  the  treasury. 

§  8.  Whenever  any  lands  which  have  been  mortgaged  to  the  people  of  this 
State,  or  purchased  for  the  people  on  the  foreclosure  of  a  mortgage,  shall  be  sold 
on  execution,  by  virtue  of  a  judgment  recovered  prior  to  such  mortgage,  the 
attorney  general,  with  the  advice  and  consent  of  the  comptroller,  may  redeem 
such  lands,  in  the  same  manner  as  judgment  creditors  are  authorized  by  law  to. 
redeem. 

13 
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How  the  Mortgagee  may  le  Compelled  to  Execute  an  Assign- 
ment. 

If  an  assignment  be  desired  on  the  payment  of  a  mortgage, 
the  party  desiring  such  assignment  should,  in  order  to  save  costs, 
couple  the  demand  for  an  assignment  with  a  formal  tender  of 
the  amount  due,  and  merely  saying  that  he  will  make  the  pay- 
ment, and  thereupon  paying  the  money  into  court,  will  not  stay 
the  proceedings  of  the  mortgagee  or  impair  his  claim  for  interest 
and  costs.1 

Where  the  mortgage  is  being  foreclosed,  the  application 
for  an  assignment  may  be  made  in  the  foreclosure  proceedings 
without  bringing  a  new  action  for  that  purpose.  In  such  a  case 
the  proper  practice  would  be  for  the  defendant  to  offer  to  pay 
the  amount  due  upon  the  mortgage  and  such  costs  as  he  may 
think  proper,  and  ask  for  an  assignment.  Upon  refusal  by  the 
mortgagee  to  accept  the  amount,  he  may  apply  to  the  court  upon 
motion  when  the  amount  of  costs  will  be  fixed  and  determined. 
The- right  to'  costs  in  an  equity  suit  is  not  absolute,  and  a  formal 
tender  cannot  therefore  be  made  after  the  commencement  of 
an  action,  until  the  court  has  determined  what  they  shall  be.8 

Redemption  after  a  Defective  Foreclosure. 

The  object  of  foreclosure  is  to  extinguish  the  right  of  re- 
demption, and  if  a  person  holding  any  interest  in  or  lien 
upon  the  mortgagor's  title  has  not  been  made  a  party  to  the 
foreclosure  proceedings  his  right  to  redeem  will  remain,  and 
the  purchaser,  in  such  a  case,  will  stand  as  to  such  person  as  the 
assignee  of  the  mortgage.8 

If  a  junior  mortgagee  be  not  made  a  party  to  the  fore- 
closure, he  may  either  redeem  or  foreclose.  If  he  elects  to 
foreclose  he  must  make  the  purchaser  under  the  prior  mortgage 

1  Hornby  v.  Cramer,  12  How.  490. 

'*  Bartow  v.  Cleveland,  16  How.  364;  Pratt  v.  Ramsdell,  16  Id.  59;  Thurston 
.  v.  Marsh,  14  Id.  572. 

3  Haines  v.  Beach,  3  Johns.  Ch.  459 ;  Jackson  v.  Bowen,  1  Cow.  13 ;  Vroom  v. 
Ditmas,  4  Paige,  526;  Benedict  v.  Gilman,  4  Id.  58 ;  Vanderkemp  v.  Shelton,  11 
Id.  28;  Kobinson  v.  Ryan,  25  N.  T.  320;  Gage  v.  Brewster,  31  N.  Y.  218; 
Winslow  v.  Clark,  47  N.  Y.  261 ;  Winebrener  v.  Johnson,  1  Abb.  N.  S.  202. 
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a  party  to  Ms  proceedings,  and  he  may  then  have  the  property 
sold ;  the  amount  due  on  the  prior  mortgage  would  be  paid  to 
the  purchaser,  the  junior  mortgage  would  next  be  satisfied,  and 
any. surplus  would  be  paid  to  the  purchaser  under  the  first 
foreclosure.1  The  junior  mortgagee  would  not  be  obliged  to 
pay  the  costs  of  the  previous  foreclosure  if  he  should  redeem, 
nor  if  forecloses  can  those  costs,  as  against  him,  be  treated  as  a 
charge  upon  the  land.2 

When  an  Action  to  Redeem  it  Barred  oy  the  Statute  of  Lim- 
itations. 

An  action  to  redeem  from  a  mortgage  is  a  purely  equitable 
remedy  and  comes  within  section  97  of  the  Code,  which 
provides  that  an  action  for  relief,  not  thereinbefore  provided 
for,  must  be  commenced  within  ten  years  after  the  cause  of 
action  shall  have  accrued.3 

The  right  of  action  accrues  and  the  statute  of  limitations 
begins  to  run,  not  when  the  money  secured  by  the  mortgage 
became  due,  but  when  the  defendants  or  their  grantors  en- 
tered into  possession  claiming  title.4 

It  has  been  said  that  as  against  the  right  of  a  remainderman  to 
redeem  from  a  mortgagee  who  is  in  possession  of  the  land  under 
the  owner  an  estate  previous  to  his  own,  the  statute  will  not 
begin  to  run  until  the  precedent  estate  is  determined.5  Until 
that  happens,  the  possession  of  the  mortgagee  is  lawful  independ- 
ent of  the  mortgage. 

"Where  several  persons  are  entitled  to  redeem  but  the  rights 
of  some  of  them  are  barred  by  the  statute  of  limitations,  those 


1  Vanderkemp  v.  Shelton,  11  Paige,  28. 

!  Gage  v.  BrewBter,  31  N.  Y.  218 ;   rev'g  s.  o.  SO  Barb.  387 ;   Benedict  y.  Gil- 
man,  4  Paige,  58;  Vroom  v.  Ditmas,  4  Id.  526. 

3  Miner  v.  Beekman,  50  N.  Y.  337 ;  Hubbell  v.  Sibley,  50  Id.  468 ;  Peabody  v. 
Roberta,  47  Barb.  91. 

4  Miner  v.  Beekman,  50  K  Y.  337 ;   Hubbell  v.  Sibley,  50  Id.  468 ;    see  Pea- 
body  T.  Roberts,  47  Barb.  91. 

6  Foga]  v.  Pirro,  17  Abb.  113 ;  s.  o.  10  Bosw,  100. 
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whose  rights  are  not  barred  may  redeem  their  share  by  paying 
their  proportion  of  the  debt  due  upon  the  mortgage.1 

Length  of  time  is  no  bar  to  a  fraud,  or  to  redemption  of  a 
mortgage  where  the  mortgagee  has  treated  it  all  the  time  as  a 
mortgage,  or  where  it  was  originally  agreed  that  he  was  to  enter 
and  keep  possession  until  he  was  paid  out  of  the  profits.3  Nor 
will  a  mere  constructive  possession  be  sufficient.  It  is  necessary 
that  there  shall  be  an  actual  and  continued  possession  for  the 
period  named  in  the  statute,8  and  that  too  under  a  claim  of  ab- 
solute ownership.4 

If,  during  the  time  of  his  possession,  the  mortgagee  has 
assigned  his  interest  in  the  land,  and  has  described  it  as  a  mort- 
gage, this  is  evidence  that  the  mortgage  is  redeemable ;  and, 
although  the  mortgagor  was  not  a  party  to  the  transaction,  he 
may  avail  himself  of  the  evidence  which  it  affords  of  the  nature 
and  extent  of  the  mortgagee's  interest  and  claim.5 

The  commencement  of  a  proceeding  to  foreclose,  whether 
by  action  or  by  a  sale  under  a  power,  is  an  admission  of  the  ex- 
istence of  a  right  of  redemption,  since  it  would  be  a  contradiction 
in  terms  to  undertake  to  bar  or  foreclose  a  right  which  has  no 
existence.  If  a  mortgagee,  who,  having  held  the  possession  of 
the  mortgaged  estate  for  so  long  that  his  possession  has  ripened 
into  a  title,  gives  notice  of  a  sale  under  the  statute  regulating 
foreclosures  by  advertisement,  this  amounts  to  an  admission  that 
he  holds  the  land  as  mortgagee  only,  and  as  an  invitation  to  the 
mortgagor  and  all  other  parties  concerned  to  redeem.  The  object 
may  be  to  perfect  a  title,  but  the  thing  actually  done  is  a  very 
direct  invitation  to  the  mortgagor  to  come  forward  and  pay  the 
debt,  the  amount  of  which  must  be  stated  in  the  notice.  The 
mortgagor  may  accept  the  invitation,  and  if  he  tenders  the 
money,  the  proceeding  is  at  an  end.6 

While  a  right  in  a  mortgagor  to  redeem  is  barred  after  the 

1  Fogal  v.  Pirro,17  Abb.  113;  s.  o.  10  Bosw.  100. 

2  Marks  v.  Pell,  1  Johns.  Ch.  594. 

3  Moore  y.  Cable,  1  Johns.  Ch.  385 ;  Slfce  v.  Manhattan  Co.  1  Paige,  48. 

4  Miner  v.  Beekmao,  50  N.  Y.  337  ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129. 

5  Borst  v.  Boyd,  3  Sandf.  Oh.  501,  507. 

6  Calkins  v.  Isbell,  20  N.  Y.  147 ;  affi'g  s.  c.  3  Barb.  305 ;  Jackson  v.  Slater,  5 
Wend.  295. 
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mortgagee  has  been  in  possession  ten  years  claiming  title,  this 
rale  does  not  apply  where  the  mortgagor  is  in  possession  and  the 
mortgage  remains  a  cloud  upon  his  title.  It  is  an  acknowledged 
branch  of  equity  jurisprudence  to  remove  clouds  from  titles  at 
the  suit  of  the  owner  of  the  fee  ;  and,  while  the  owner  of  the 
fee  continues  liable  to  an  action  for  the  foreclosure  of  a  mort- 
gage, or  for  the  payment  of  any  incumbrance  upon  his  land 
which  is  past  due,  he  has  a  continuing  right  to  the  aid  of  equity 
to  determine  the  amount,  if  uncertain,  and  to  compel  its  dis- 
charge upon  payment,  and  an  action  to  enforce  this  continuing 
right  cannot  be  barred  by  the  statute  of  limitations.1 

'  Miner  v.  Beekman,  50  N.  Y.  337,  843. 
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ACTIONS    TO    REDEEM. 


When  an  Action  to  Redeem  is  a  Proper,  and  when  it  is  the 
only  Remedy  of  the  Mortgagor. 

The  proper  remedy  of  the  mortgagor  as  against  the  mort- 
gagee is  by  action  in  the  nature  of  a  suit  in  equity  to  redeem. 
If  anything  is  due  upon  the  mortgage,  this  is  the  only  remedy 
of  the  mortgagor,  for  he  has  no  rights  as  against  the  mortgagee, 
except  the  right  to  have  his  estate  disencumbered  from  the  lien 
on  payment  of  the  mortgage  debt.  If  the  mortgagee  is  in 
possession,  he  has  a  right  to  retain  possession  until  his  claims 
are  entirely  satisfied,  either  from  the  rents  and  profits  or  other- 
wise; and  it  is  always  proper  for  the  mortgagor  to  call  the 
mortgagee  into  court,  so  that  an  account  may  be  taken  and  a 
redemption  had.  If  there  is  a  dispute  between  the  parties  as 
to  whether  any  sum  remains  owing  upon  the  mortgage,  the 
mortgagor  may  allege  it  tot  be  entirely  paid,  and  may  demand 
judgment  that  it  be  canceled  and  discharged  on  that  account, 
and  also  that  he  be  allowed  to  redeem,  if  anything  is  found  to 
be  due  upon  it.1  The  authorities  are  decisive  that  ejectment  will 
not  lie  by  a  mortgagor  against,  a  mortgagee  in  possession  if  the 
mortgage  be,  at  law,  subsisting  and  unsatisfied.2 

It  is  easy  to  see  that  where  the  English  doctrine  prevails, 
that  the  mortgage  conveys  a  legal  title  to  the  mortgaged  prem- 
ises, the  right  of  the  mortgagor  to  an  account  of  the  rents  and 
profits  of  the  land  received  by  the  mortgagee  is  purely  and 
exclusively  of  equitable  cognizance.     At  law,  the  mortgagee  is 

1  Beach  v.  Cooke,  28  K  T.  508. 

"-  Van  Dnyne  v.  Thayre,  14  Wend.  233 ;  Phyfe  v.  Riley,  15  Id.  248 ;  Pell  v. 
Ulmar,  18  N.  Y.  (4  Smith),  139  ;  Chase  v.  Peck,  21  N.  Y.  581. 
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the  owner  of  the  estate,  and  takes  the  rents  and  profits  in  that 
character.  In  equity,  the  mortgagor  is  regarded  as  the  owner 
until  foreclosure,  and  his  right  to  an  account  is  incident  to  his 
right  of  redemption.1  But  the  necessity  to  resort  to  an  ac- 
counting in  equity,  in  order  to  have  the  rents  and  profits  applied 
to  the  satisfaction  of  the  mortgage,  is  not  obviated  by  the  fact 
that  here  the  mortgagor  retains  the  legal  title.  The  mortgagee 
in  possession  takes  the  rents  and  profits  in  the  quasi  character 
of  trustee  or  bailiff  of  the  mortgagor.8  They  are  applied  in 
equity  as  an  equitable  set-off  to  the  amount  due  on  the  mort- 
gage debt.3  The  law  does  not  apply  them  as  received  to  the 
payment  of  the  mortgage.  It  depends  upon  the  result  of  an 
accounting  upon  equitable  principles,  whether  any  part  of  the 
rents  and  profits  received  shall  b§  so  applied.  The  mortgagee 
is  entitled  to  have  them  applied,  in  the  first  instance,  to  reim- 
burse him  for  taxes  and  necessary  repairs  made  upon  the  prem- 
ises ;  for  sums  paid  by  him  upon  prior  incumbrances  upon  the 
estate,  in  order  to  protect  the  title,  and  for  costs  in  defending 
it ;  and  if  he  has  made  permanent  improvements  upon  the  land, 
in  the  beHef  that  he  was  the  absolute  owner,  the  increased  value 
by  reason  thereof  may  be  allowed  him.  So  he  may  be  charged 
with  rents  and  profits  he  might  have  received,  if  his  failure  to 
recover  them  is  attributable  to  his  fraud  or  willful  default.4  In 
many  cases  complicated  equities  must  be  determined  and  ad- 
justed before  it  can  be  ascertained  what  part,  if  any,  of  the 
rents  and  profits  received  is  to  be  applied  upon  the  mortgage 
debt.  In  the  absence  of  an  agreement  between  the  parties, 
there  is  no  legal  satisfaction  of  the  mortgage  by  the  receipt  of 
rents  and  profits  by  a  mortgagee  in  possession  to  an  amount 
sufficient  to  satisfy  it,  and  his  character  as  mortgagee  in  posses- 
sion is  not  divested  until  they  are  applied  by  the  judgment  of 
the  court  in  satisfaction  of  the  mortgage.6 

1  2  Wash,  on  Real  Prop.  161,205;  Seaver  v.  Dnrant,  39  Vt.  103;  Parson  v. 
Welles,  17  Mass.  419. 

2  2  Powell  on  Mortgs.  946  a ;  2  Wash,  on  Real  Prop.  205. 

3  Ruckman  v.  Astor,  9  Paige,  51 7. 

4  2  Powell  on  Mortgs.  957,  n. ;  4  Kent,  185 ;  2  Wash,  on  Real  Prop.  218 ;  Cam- 
eron v.  Irwin,  5  Hill,  272  ;  Mickles  v.  Dillaye,  17  N".  Y.  80. 

5  Per  Andrews,  J.,  in  Hubbell  y.  Moulson,  53  N.  Y.  225. 
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But  if  the  mortgage  be  paid  and  discharged,  so  that  it  con- 
stitutes no  lien  at  law,  ejectment  would  doubtless  be  a  proper 
remedy  ;  and  upon  the  ground  that  the  mortgagee  is  only  enti- 
tled to  hold  possession  by  virtue  of  his  lien,  and  that  the  lien  is 
destroyed  by  tender,  it  has  been  held  that  upon  a  tender,  after 
default  by  a  mortgagor,  of  the  mortgage  debt,  ejectment  would 
lie  in  his  favor  upon  the  refusal  of  the  mortgagee  to  surrender 
possession.1 

Parties  to  Actions  to  Redeem. 

As  in  other  equity  actions,  all  parties  interested  in  the  con- 
troversy, and  whose  rights  are  sought  to  be  affected  by  the 
judgment,  must  be  brought  before  the  court  in  an  action  to 
redeem  from  a  mortgage.  The  plaintiff  must  have  some  inter- 
est in,  or  lien  upon,  the  equity  of  redemption,  or  he  must  be 
surety  for  the  mortgage  debt.3  A  general  creditor  of  the 
mortgagor  cannot  redeem  until  his  claims  have  ripened  into 
a  judgment,  and  have  thus  become  a  specific  lien  upon  the 
property.3 

If  the  mortgagor  be  dead,  his  heir  or  his  devisee,  if  the 
estate  has  been  devised,  is  the  proper  party  to  redeem,  if  it  be 
a  mortgage  of  real  estate ; 4  and  if  it  be  a  mortgage  of  a  lease- 
hold estate,  then  the  personal  representatives  of  the  deceased 
are  the  proper  parties.5 

A  special  guardian,  who,  under  an  order  of  the  Court  of 
Chancery,  became  a  mortgagee  for  the  benefit  of  an  infant, 
subject  to  a  prior  mortgage,  was  held  to  be  a  proper  person  to 
file  a  bill  to  redeem  such  prior  mortgage,  and  to  compel  an 
assignment  of  it.6 

If  the  action  to  redeem  be  brought  by  the  mortgagor,  and 
if  there  be  no  other  outstanding  interest  under  the  mortgagee, 
the  mortgagee  is  the  only  necessary  or  proper  party  defendant. 

1  Edwards  v.  The  Farmers'  Fire  Ins.  and  Loan  Co.  21  Wend.  467 ;  s.  c.  26  Wend. 
541. 

2  Grant  v.  Duane,  9  Johns.  611 ;  Sutherland  v.  Rose,  47  Barb.  144. 

3  Eriqkerhoff  v.  Brown, 4  Johns.  Ch.  671. 
*  Sutherland  v.  Rose,  47  Barb.  144. 

5  2  Barb.  Ch.  Pr.  195  ;  Story's  Eq.  PI.  170. 

6  Pardee  v.  Van  Anken,  3  Barb.  534. 
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So,  also,  if  the  action  is  brought  by  a  person  who  owns  only  a 
part  of  the  mortgaged  premises,  or  who,  for  any  other  reason, 
is  only  a  surety  for  the  mortgage  debt,  or  is  himself  equitably 
bound  to  pay  only  a  portion  of  it,  and  the  only  relief  sought  is 
to  compel  an  assignment  of  the  mortgage,  the  mortgagee  is  the 
only  person  who  need  be  made  a  defendant,  for  the  rights  of 
no  one  else  will  be  impaired  or  affected  by  the  judgment.1 

But  if  an  action  be  brought  by  a  second  or  other  subsequent 
mortgagee,  or  by  any  other  person  holding  an  interest  in  the 
estate,  which  gives  him  a  right  to  redeem,  but  who  is  not  the 
person  who  ought  equitably  to  discharge  the  incumbrance,  and 
if  it  be  the  object  of  such  action  to  make  a  final  determination 
of  all  controversies  between  the  parties,  all  persons  interested  in 
the  estate  should  be  made  parties.  In  such  a  case  the  court  will, 
by  a  single  judgment,  dispose  of  the  rights  of  all  concerned ;  a 
redemption  will  be  adjudged  in  favor  of  the  person  asking  for 
it,  and  those  who  ought  to  redeem  from  him  will  be  compelled 
to  do  so  or  to  stand  foreclosed.2  Or  if  the  interests  of  the  par- 
ties require  a  sale  of  the  property  and  a  division  of  the  pro- 
ceeds, that  will  be  proper,  and  the  action  will  then  partake 
of  the  double  nature  of  a  redemption  by  the  plaintiff  from  one 
of  the  defendants  and  an  assignment  of  the  mortgage  to  him, 
followed  by  a  foreclosure  against  the  other  defendants.8 

If  the  mortgagee,  being  in  possession,  has  made  a  transfer 
of  some  interest  in  the  mortgage,  or  in  his  rights,  to  some 
other  person,  that  person  must  be  joined  with  him  as  a  defend- 
ant.4 Where  a  purchaser,  under  a  defective  foreclosure,  enters 
into  possession,  his  rights  are  those  of  an  assignee  of  the  mort- 
gage. His  grantees  are  to  be  treated  in  proportion  to  their 
interests  in  the  land  as  the  assignees  of  the  mortgage,  and  the 
redemption  money  is  to  be  divided  in  proportion  to  the  pur- 
chase money  paid  by  each  and  in  the  order  that  the  purchases 
were  made.5 

1  Averill  v.  Taylor,  8  N.  Y.  (4  Seld.j  44. 

2  2  Barb.  Ch.  Pr.  196.  '  See  Marsh  T.  Pike,  10  Paige,  595. 
'  Dias  v.  Merle,  4  Paige,  259;    Davis  v.  Duffie,  8  Bosw.  617 ;    s.  o.  3  Keyes, 

606 ;  3  Trans.  App.  54 ;  4  Abb.  N.  S.  478 ;  Winslow  T.  Clark,  47  N.  Y.  261  ; 
Hiekock  v.  Scribner,  3  Johns.  Cas.  811. 

5  Davis  v.  Duffie,  8  Bosw.  617 ;   s.  o.  affi'd  3  Keyes,  606 ;  3  Trans.  App.  54 ;  4 
Abb.  N.  S.  478. 
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Where  the  mortgagor  has  conveyed  only  the  equity  of  re- 
demption, the  grantee  may  bring  an  action  to  redeem  without 
making  the  mortgagor  a  party.  But  if  the  mortgagor  has  con- 
veyed the  entire  estate  free  from  the  mortgage,  and  has  obli- 
gated himself  to  pay  the  mortgage  debt,  then  the  mortgagor 
should,  or  at  least  may,  be  made  a  party,  in  order  to  be  bound 
by  the  decree,  and  to  assist  in  taking  the  account.1 

So  a  grantee  with  warranty,  on  discovering  a  prior  mortgage, 
which  his  grantor  claims  is  paid,  while  the  holder  of  it  claims 
otherwise,  may  sue  them  both  to  put  an  end  to  the  controversy, 
and  for  a  cancellation  and  discharge  of  the  mortgage,  upon  pay- 
ment by  him  of  whatever  may  be  found  due  upon  it,  and  for 
judgment  over  against  his  grantor.2 

Where  the  mortgage  has  been  assigned  absolutely,  the  orig- 
inal mortgagee  and  his  mesne  assignees  are  not  necessary,  though 
they  may  be  proper  parties  to  the  action.3  But  the  assignee 
holding  the  title  of  the  mortgage  at  the  time  of  the  commence- 
ment of  the  action  is  a  necessary  party,4  as  also  is  an  assignor 
of  the  mortgage,  who  has  assigned  it  merely  by  way  of  security, 
and  still  retains  an  interest  in  it.  If  the  mortgagee  and  the 
successive  assignees  of  the  mortgage  have  been  in  possession, 
and  an  account  of  the  rents  is  to  be  taken,  all  should  be  made 
parties.5 

If  the  mortgagee  has  assigned  his  interest  upon  certain 
trusts,  as,  for  example,  if  the  purchaser,  under  a  defective  fore- 
closure, and  believing  himself  to  be  the  owner,  should  convey 
or  devise  the  estate  in  trust,  all  of  the  cestuis  que  trust  should 
be  made  parties  to  an  action  to  redeem.6 

If  all  necessary  parties  are  not  brought  before  the  court  in 
an  action  to  redeem,  this  is  an  objection  which  may  be  taken  by 
answer,  and  it  will  constitute  a  defence.' 

1  2  Barb.  Ch.  Pr.  196. 

*  Wandle  v.  Turney,  5  Duer,  661. 

8  Whitney  y.  McKinney,  1  Johns.  Ch.  144. 

4  Yelverton  v.  Shelden,  2  Sandf.  Ch.  481. 

6  2  Barb.  Ch.  Pr.  198. 

6  2  Barb.  Ch.  Pr.  198. 

'  Wiaslow  T.  Clark,  41  BT.  Y.  261,  263 ;  Dias  v.  Merle,  4  Paige,  259. 
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Complaint  in  Actions  to  Redeem. 

The  complaint  in  an  action  to  redeem  from  a  mortgage, 
should  either  allege  a  tender  and  refusal  of  the  amount  due,1  or 
it  should  contain  an  offer  to  pay  what  may  be  found  due  on  an 
account  to  be  taken,  or  the  prayer  for  relief  should  be  that 
upon  payment  of  what,  if  anything,  is  found  to  be  due,  in  re- 
spect to  principal  and  interest,  the  mortgagee  may  be  decreed  to 
deliver  possession.2  It  has  even  been  said'  that  these  allegations 
or  one  of  them,  are  necessary,  and  that,  if  they  be  omitted,  the 
defendant  may  demur,3  though,  if  the  objection  be  not  taken 
by  demurrer,  the  relief  will  be  granted  and  the  payment  of  the 
money  justly  due  will  be  imposed  as  a  condition  for  such  relief 
in  the  decree.4 

If  the  bill  alleges  a  tender  before  suit  brought,  and  prays 
for  a  conveyance  and  for  general  relief,  and  if  the  whole  account 
is  a  mere  matter  of  computation  of  interest,  it  will  not  be  de- 
fective for  want  of  an  offer  to  pay  what  may  be  found  to  be 
due  on  an  account  to  be  taken.5 

The  better  opinion  seems  to  be  that  a  tender  of  payment  is 
only  important  as  it  affects  the  question  of  costs,  and  that  ordi- 
narily it  is  not  necessary  for  a  plaintiff  to  aver  a  willingness  to 
pay  in  order  to  sustain  his  action.6  The  confusion  in  the 
authorities  upon  this  point  seems  to  have  arisen  from  the  fact 
that,  under  the  former  practice,  when  bills  were  filed  to  obtfin 
discovery  as  well  as  relief,  a  bill  to  cancel  a  mortgage  as  usu- 
rious would  not  be  entertained,  unless  the  complainant,  asking 
equity,  offered  to  do  equity.  In  such  cases,  unless  the  bill  con- 
tained an  offer  to  pay  what  was  justly  due,  the  defendant  might 
demur ;  not  because  the  court  could  not,  if   the  facts  were' 


'  Barton  v.  May,  3  Sandf.  Ch.  450. 

2  Quia  v.  Brittain,  Hoff.  353. 

8  Post  v.  Bank  of  Utioa,  1  Hill,  391 ;  AUerton  v.  Belden,  49  N.  Y.  373 ; 
Silsbee  v.  Smith,  60  Barb.  372 ;  s.  o.  41  How.  418. 

4  AUerton  v.  Belden,  49  N.  Y.  373 ;  Schermerhorn  v.  Talman,  14  N.  Y.  (4 
Kern.)  93,  129;  Beecher  v.  Ackerman,  1  Robt.  30;  8.  c.  1  Abb.  141. 

6  Barton  r.  May,  3  Sandf.  Ch.  450. 

6  Quin  v.  Brittain,  Hoff.  353 ;  Beach  v.  Cooke,  28  N.  Y.  535  ;  Miner  v.  Beek- 
man,  42  How.  33. 
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established,  grant  the  relief  to  which  the  complainant  was 
equitably  entitled,  but  because  a  discovery  would  not  be  com- 
pelled without  such  offer.1 

Where  a  mortgagee  has  been  in  possession  of  the  mortgaged 
premises,  and  in  receipt  of  the  rents  and  profits,  the  complaint 
may  contain  an  allegation  that  the  mortgage  has  been  entirely 
paid  and  satisfied,  and  after  an  accounting  is  had,  the  judgment 
will  settle  the  amount  properly  remaining  due.2  The  questions 
which  arise  on  such  an  accounting  between  the  mortgagee  in 
possession  and  the  mortgagor  are  treated  of  in  another  part  of 
this  work.3 

Questions  as  to  the  rights  of  mortgagees  in  possession  com- 
monly arise  where  a  mortgage  has  been  defectively  foreclosed 
and  the  purchaser  enters  into  possession.  Such  purchaser  stands 
as  the  assignee  of  the  mortgage,  and,  upon  redemption,  is  enti- 
tled to  receive  the  full  amount  due  upon  the  mortgage,  irre- 
spective of  the  price  bid  at  the  sale.4  But  a  person  whose 
rights  are  not  affected  by  the  defective  foreclosure  cannot  be 
compelled  to  pay  any  of  the  costs  which  were  incurred  in  it.5 

Judgment  in  Actions  to  Redeem. 

'If  the  mortgagor  is  permitted  to  redeem,  the  judgment 
directs  a  reference  to  ascertain  and  report  the  amount  due  for 
principal  and  interest,  and  orders  the  plaintiff  to  pay  that 
amount  within  a  specified  time,  together  with  costs ;  and  that, 
upon  his  doing  so,  the  mortgagee  shall  convey  to  him  the  mort- 
gaged premises.  And  it  directs  that,  upon  the  plaintiff's  de- 
fault, the  complaint  be  dismissed  with  costs.6 

In' general,  the  redemption  must  be  of  the  entire  mortgage, 
and  the  owner  of  a  portion  of  the  mortgaged  premises  cannot 
compel  the  mortgagee  to  accept  a  portion  of  the  debt  and  re- 


1  Schermerhorn  v.  Talman,  14  N.  Y.  (4  Kern.)  93, 129 ;  Livingston  v.  Harris,  3 
Paige,  528 ;  Fanning  v.  Dunham,  5  Johns.  Ch.  122. 

2  Brainerd  v.  Cooper,  10  N.  Y.  (6  Seld.)  356 ;  Calkins  v.'Isbell,  20  N.  Y.  (6  Smith), 
HI ;  Beach  v.  Cooke,  28  N.  Y.  508.  »  See  pages  79  et  seq. 

4  Benedict  v.  Gilman,  4  Paige,  58 ;  Robinson  v.  Ryan,  25  N.  Y.  320;  Gage  v. 
Brewster,  31  ST.  Y.  218 ;  Raynor  v.  Selmes,  52  N.  Y.  579. 

6  Gage  v.  Brewster,  31  N.  Y.  218.  •  2  Barb.  Ch.  Pr.  199. 
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lease  a  portion  of  the  security.1  But  in  a  case  where  a  railroad 
company  acquired  a  portion  of  the  mortgaged  premises  for  the 
purposes  of  its  right  of  way,  it  was  held  to  be  entitled  to 
redeem  that  portion,  by  paying  its  full  value  to  the  mortgagee 
as  of  the  date  when  they  first  entered  upon  it,  and  without 
satisfying  the  entire  debt :  the  decision  being  placed  upon  the 
ground  that  the  railroad  company  had  the  right  to  take  the  land 
upon  paying  the  full  value  of  it,  as  against  both  the  mortgagor 
and  the  mortgagee,  under  the  general  railroad  act.2 

The  judgment  of  the  court  having  determined  the  amount 
due  upon  the  mortgage,  also  fixes  upon  a  time  within  which 
redemption  may  be  made,  and  this  time  will  not  ordinarily  be 
enlarged.  By  the  bringing  of  the  action,  the  mortgagor  pro- 
fesses to  be  ready  to  redeem,  and,  in  this  respect,  his  position 
is  different  from  what  it  would  be  if  he  were  defendant  in  an 
action  for  strict  foreclosure,  for  then  he  would  redeem  by  com- 
pulsion. In  an  action  for  strict  foreclosure,  the  time  may  be 
enlarged  from  time  to  time,  upon  terms  and  for  good  cause 
shown ;  but  this  will  not  ordinarily  be  done  in  an  action  brought 
by  the  mortgagor  to  redeem.3 

The  time  allowed  to  redeem  varies  ordinarily  from  three  to 
six  months,  but  rests  in  the  discretion  of  the  court,  and  depends 
upon  the  special  circumstances  of  each  case ; 4  and  though  it 
will  not  commonly  be  extended,  the  court  has  power  to  extend 
it  in  cases  where  such  action  seems  equitable.5 

The  general  rule  is,  that  a  party  who  is  allowed  to  redeem, 
must  also  pay  costs,  even  though  he  be  successful.6  There  are, 
however,  exceptions  to  this  rule  ;  and  where  the  mortgagee  has 
set  up  an  unconscientious  defense,  he  has  not  only  been  refused 


1  2  Barb.  Ch.  Pr.  194 ;  Palk  v.  Clinton,  12  Ves.  59 ;  Calkins  v.  Munsell,  2  Root's 
Rep.  333 ;  Cholmondeley  v.  Clinton,  2  Jao.  &  W.  189. 
8  Dows  v.  Congdon,  16  How.  871. 

3  Brinkerhoff  v.  Lansing,  4  Johns.  Ch.  65  ;  Perine  v.  Dunn,  4  Id.  140 ;  Fisher  on 
Morts.  606. 

4  Perine  v.  Dunn,  4  Johns.  Ch.  140 ;  Brinkerhoff  v.  Lansing,  4  Id.  65. 
6  Sherwood  v.  Hooker,  1  Barb.  Ch.  650.  • 

6  Slee  v.  Manhattan  Co.  1  Paige,  48,  81;  Brockway  v.  Wells,  1  Id.  617;  Bene- 
dict v.  Gilman,  4  Id.  58 ;  "Vroom  v.  Ditmas,  4  Id.  526. 
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his  costs,  but  has  been  compelled  to  pay  costs  to  the  other 
party.1 

Effect  of  Failure  to  Redeem,  within  the  Time  limited  by  the 

Judgment. 

If  the  plaintiff  neglects  to  avail  himself  of  his  right  to  re- 
deem within  the  time  granted  by  the  judgment,  the  dismissal  of 
his  complaint  as  a  consequence  of  such  neglect  will  operate  as  a 
strict  foreclosure  of  his  rights,  even  though  the  judgment  be 
not  framed  so  as  to  declare  this  to  be  the  consequence  of  a 
failure  to  redeem.2 

But  the  rights  of  the  plaintiff  will  not  be  extinguished  until 
a  final  order  is  obtained  after  the  expiration  of  the  time  allowed 
to  redeem.  Until  that  order  is  obtained,  the  records  of  the  court 
do  not  show  which  party  has  finally  prevailed,  and  until  then  the 
plaintiff  may  apply  to  have  the  time  to  redeem  extended.3 

So,  in  an  action  brought  to  redeem  from  a  mortgage  or  to 
cancel  it,  the  defendant  may  in  his  answer  ask  for  a  fore- 
closure.4 

1  Henry  v.  Davis,  7  Johns.  Ch.  40 ;  Slee  v.  Manhattan  Co.  1  Paige,  48,  81 ;  Van 
Buren  v.  Olmstead,  5  Id.  9;  Davis  v.  Duffie,  18  Abb.  360;  Barton  v.  May,  3  Sandf. 
Ch.  450. 

2  Perine  v.  Dunn,  4  Johns.  Ch.  140 ;  Sherwood  v.  Hooker,  1  Barb.  Ch.  650  ; 
Beach  v.  Cooke,  28  S.  V.  535  ;  Bolles  v.  Duff,  43  N.  Y.  474;  Coote  on  Morts.  570. 

3  Bolles  v.  Duff,  43  N.  V.  469. 

*  Darvin  v.  Hatfield,  6  Sandf.  469  ;  Sutherland  v.  Rose,  47  Barb;  144. 
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Who  are  proper  Plaintiff's  in  Foreclosure  Cases. 

If  a  mortgage  be  assigned  as  security  for  a  debt  of  less 
amount,  it  would  be  proper  for  botb  the  assignor  and  assignee 
to  join  as  plaintiffs  in  foreclosing  it ; t  it  would  also  be  regular 
that  the  assignee  should  proceed  by  himself  ;  or,  especially  if 
the  assignee  declines  to  move,  the  assignor  could  proceed  in  his 
own  name,  since,  in  equity,  he  is  still  the  owner  of  the  security.2 
If  the  mortgagee,  who  has  assigned  the  mortgage  as  security, 
commence  a  foreclosure,-  making  his  assignee  a  party  defendant, 
the  assignee  is  the  only  person  who  can  object ;  the  mortgagor 
will  not  be  allowed  to  raise  the  question.3 

If  the  mortgage  belongs  to  two  or  more  persons,  it  is  best 
that  they  should  all  join  as  plaintiffs  in  the  action  to  foreclose  ; 
if  the  action  is  brought  by  one  of  them,  and  the  others  are 
joined  as  defendants,  the  complaint  should  show  that  those  not 
joining  as  coplaintiffs  had  been  requested  so  to  join,  and  had 
refused ;  but  if  the  complaint  does  not  show  these  facts,  and  the 
defect  is  not  objected  to  by  the  interposition  of  a  demurrer,  it 
will  be  waived.4 

A  mortgage  which  names  the  mortgagee  as  "  A.  B.,  acting 
executor  of  the  last  will  of  C.  D.,"  is  prima  facie  the  private 
property  of  A.  B.5  On  the  death  of  A.  B.,  the  security  prima 
facie  vests  in  his  personal  representatives,  and  not  in  his  suc- 


1  Hoyt  t.  Martense,  16  N.  T.  231. 

2  Norton  t.  Warner,  3  Edw.  106  ;  Simaon  v.  Satterlee,  6  Hun,  305. 

3  Simson  V.  Satterlee,  6  Hun,  305. 

4  Carpenter  v.  O'Dougherty,  2  N.  Y.  Sup.  (T.  &  C.)  427 ;  s.  o.  affi'd  58  N.  Y.  681. 

5  People  v.  Keyser,  28  N.  T.  226. 
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cessors  in  the  trust ; *  and  if  the  administrator  with  the  will 
annexed  of  0.  D.  commence  an  action  to  foreclose  such  mort- 
gage, the  personal  representatives  of  A.  B.  are  necessary  parties, 
and  the  complaint  must  show  and  the  plaintiff  must  prove, 
aside  from  the  language  of  the  mortgage,  that  it  is  a  part  of 
the  assets  of  C.  D.2  If  the  mortgage  be  intended  to  secure  a 
debt  to  the  estate,  it  should  be  to  A.  B.,  as  executor,  &e. 

If  a  person  who  stands  in  the  relation  of  surety  to  the  mort- 
gage debt  is  compelled  to  pay  it,  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  and  without  any  formal  assign- 
ment, either  in  writing  or  by  parol,  he  may  foreclose  the  mort- 
gage in  his  own  name.3  This  is  the  position  of  a  person  who 
has  guaranteed  the  payment  of  the  mortgage,  or  who,  being 
obligated  to  pay  the  debt,  has  sold  the  land,  either  subject  to 
the  mortgage  debt,4  or  to  some  person  who  assumed  the  obliga- 
tion.5 The  same  right  extends  to  a  person  who,  though  not 
holding  the  actual  relation  of  surety  for  the  mortgage  debt, 
still  holds  an  interest  in  the  land  subsequent  to  the  mortgage, 
since  to  the  extent  of  his  interest  in  the  land  he  is  a  surety  for 
the  mortgage.6 

It  is  not  necessary  for  the  surety  to  pay  the  mortgage  debt 
before  being  entitled  to.  some  relief.  The  principle  is  settled 
in  this  State  that  if  a  surety  requests  the  creditor  to  collect  the 
debt  from  the  principal,  and  the  creditor  refuse  or  neglect  to 
do  so  at  a  time  when  it  is  collectible,  and  from  a  subsequent 
change  of  circumstances  it  becomes  uncollectible,  the  surety  is 
by  such  conduct  of  his  creditor  exonerated  from  his  liability.7 
It  will  be  noticed  that  mere  delay  in  foreclosing  or  neglect  on 
the  part  of  the  mortgagee,  no  request  being  shown,  will  not 

1  Renaud  v.  Conselyea,  4  Abb.  280 ;  s.  o.  affi'd  5  Abb.  346. 

2  Peck  T.  Mallams,  10  N.  Y.  (6  Seld.)  509. 

3  McLean  v.Towle,  3  Sandf.  Ch.  117;  Halsey  v.  Reed,  9  Paige,  446 ;  Ellsworth 
T.  Lockwood,  42  tf;  V.  89. 

*  Cox  t.  Wheeler,  7  Paige,  248;  Tice  v.  Annin,  2  Johns.  Ch.  125;  Cherry  t. 
Monro,  2  Barb.  Cb.  618  ;  Ferris  T.  Crawford,  2  Den.  695. 

6  Johnson  v.  Zink,  62  Barb.  396  ;  Brewer  v.  Staples,  3  Sandf.  Ch.  679 ;  Halsey 
T.  Reed,  9  Paige,  446;  Marsh  v.  Pike,  10  Paige,  595. 

'  Arerill  v.  Taylor,  8  N.  T.  (4  Seld.)  44;  Ellsworth  v.  Lockwood,  42  N.  T.  89. 

7  Rerasen  v.  Beekman,*25  N.  Y.  552  ;  King  v.  Baldwin,  17  Johns.  384 ;  Paine  t. 
Packard,  13  Johns  174 
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release  the  surety  or  charge  the  mortgagee  with  the  loss  ;  the 
surety  must  request  the  mortgagee  to  proceed.1  Nor  is  this  his 
only  remedy  ;  a  surety  is  entitled  to  he  exonerated  by  coercing 
the  creditor  into  a  proceeding  against  the  principal  debtor  or 
against  property  which  he  may  hold  in  pledge.*  This  cannot 
be  done  by  compelling  the  mortgagee  to  file  a  bill  to  foreclose ; 
but  the  surety  may  himself  file  a  bill,  the  mortgage  debt  being 
due,  and  making  the  mortgagee  and  all  parties  interested  in  the 
equity  of  redemption  parties  to  the  suit,  he  may  call  for  a  sale 
of  the  property  pledged  for  the  payment  of  the  debt,  and  for 
a  judgment  that  those  parties  who  are  primarily  liable  discharge 
the  obligation.3 

Courts  of  equity  will  entertain  an  action  by  one  executor 
against  another  who  is  indebted  to  the  estate,  for  such  equitable 
relief  as  may  be  proper,  and  as  the  interests  of  the  estate  or  of 
creditors  or  legatees  may  require.  On  this  principle,  one  exec- 
utor may  maintain  an  action  to  foreclose  a  mortgage  as  against 
Ms  co-executor.4  So,  also,  the  fact  that  the  mortgagee  holds  an 
interest  as  trustee  in  the  equity  of  redemption  will  not  prevent 
him  from  foreclosing  against  his  co-trustee  and  others.5 

Where  a  specific  legacy  is  made  of  a  mortgage,  it  should  be 
foreclosed  by  the  legatee ;  but  if  the  legacy  be  general,  to  be 
paid  out  of  the  mortgage,  the  action  is  properly  brought  by  the 
executor.6 

An  action  to  foreclose  may  be  maintained  by  any  person 
who  has  an  interest  in  the  mortgage,  though  it  cannot  always 
be  maintained  by  the  person  who  has  an  interest  in  the  pro- 
ceeds of  the  mortgage.  The  test  is  as  to  whether  the  plaintiff 
has  the  right  to  give  .a  valid  acquittance  to  the  mortgagor  for 
the  mortgage  debt,  or  any  part  of  it ;  or  as  to  whether  his  ac- 
quittance would  be  necessary  to  perfect  the  discharge ;  and,  in 

1  Merchants'  Ins.  Co.  v.  Hinman,  34  Barb.  410. 

a  Norton  v.  Warner,  3  Edw.  108,  n. ;  King  v.  Baldwin,  17  Johns.  384. 

3  Marsh  v.  Pike,  1  Sandf.  Ch.  210 ;  s.  c.  affi'd  10  Paige,  595 ;  Cornell  v.  Presoott, 
2  Barb.  16 ;  McLean  v.  Lafayette,  3  McLean,  587 ;  Hayes  v.  Ward,  4  Johns.  Ch., 
123, 132. 

'  McGregor  v.  McGregor,  35  N.  Y.  218 ;  Lawrence  v.  Lawrence,  3  Barb.  Ch. 

6  Paton  v.  Murray,  6  Paige,  474.  •  Newton  v.  Stanley,  28  N.  V.  61. 

16 
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either  case,  he  may  institute  the  foreclosure.  If  the  person 
foreclosing  has  only  a  part  interest  in  the  mortgage,  those  who- 
are  interested  with  him  should  first  be  invited  to  become 
plaintiffs,  and  on  refusal,  they  should  be  joined  as  defendants.1 

"Where  a  voluntary  payment  of  the  mortgage  debt  is- 
made  by  the  mortgagor  to  the  .foreign  executor  or  administrator 
of  the  mortgagee,  such  payment  will  discharge  the  debt  and 
cancel  the  lien,2  but  such  foreign  executor  or  administrator  will 
not  be  allowed  to  use  the  machinery  of  our  courts  to  enforce 
such  payment  without  first  proving  the  will,  or  taking  out  let- 
ters of  administration  in  this  State.3  It  is  not  because  the  for- 
eign executor  or  administrator  has  no  right  to  the  assets  of  the 
deceased,  existing  in  this  State,  that  he  is  refused  a  standing  in 
our  courts,  for  his  title  to  such  assets,  though  conferred  by  the 
law  of  the  domicile  of  the  deceased,  is  recognized  everywhere. 
Reasons  of  form,  and  a  solicitude  to  protect  the  rights  of  cred- 
itors and  others  resident  in  the  jurisdiction  in  which  the  assets 
are  found  have  led  to  the  disability  of  foreign  executors  and 
administrators,  which  disability,  however  inconsistent  with  prin- 
ciple, is  very  firmly  established.4  The  disability  of  the  foreign 
executor  or  administrator  to  sue  in  our  courts  does  not  attach  to 
the  subject  of  the  action,  but  to  the  person  of  the  plaintiff,  and 
the.  assignee  of  such  foreign  executor  or  administrator  may 
maintain  an  action  in  this  State,  to  foreclose  a  mortgage  trans- 
ferred to  him  by  such  foreign  executor  or  administrator.5  Upon 
a  similar  principle,  the  legatee  of  a  bond  and  mortgage  under  a 
will  executed  in  another  State,  the  land  being  in  this  State,  may 
foreclose  without  causing  the  will  be  proved  here.6 

The  objection  that  the  plaintiff  is  a  foreign   executor  or 
administrator,  and  therefore  has  "no  legal  capacity  to  sue," 

1  Hancock  v.  Hancock,  22  N.  Y.  668  ;  Lawrence  v.  Lawrence,  3  Barb.  Cli.  11. 

a  Parsons  v.  Lyman,  20  N.  Y.  103  ;  see  Stone  v.  Scripture,  4  Lans.  186. 

3  Vermilyea  v.  Beattie,  6  Barb.  429 ;  Parsons  v.  Lyman,  20  N.  Y.  103 ;. 
Williams  v.  Storrs,  6  Johns.  Ch.  353 ;  Doolittle  v.  Lewis,  1  Id.  45 ;  Yruom  v. 
Van  Horn,  10  Paige,  549 ;  MorreEv.  Dickey,  1  Johns.  Ch.  153  ;  Brown  v.  Brown,. 
1  Barb.  Ch.  189. 

*  Per  Denio,  Ch.  J.,  in  Petersen  v.  The  Chemical  Bank,  32  N.  Y.  21,  43  ;  s.  o_ 
29  How.  240. 

6  Petersen  v.  The  Chemical  Bank,  32  N.  Y.  21. 

«  Smith  v.  Wehb,  1  Barb.  230. 
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must  be  taken  either  by  demurrer  or  answer,  or  it  will  be 
waived.1 

The  foreclosure  of  a  mortgage  by  advertisement,  under  a 
power  of  sale  and  pursuant  to  the  statute,  is  a  matter  of  contract 
and  not  of  jurisdiction,  and  the  foreign  executor  or  administra- 
tor may  therefore  adopt  that  method  of  foreclosure  without 
seeking  the  authority  of  our  courts  of  probate.2 

Who  are  Necessary  Defendants  in  Foreclosure  Cases. 

All  persons  who  have  or  claim  an  interest  in  or  lien  upon 
the  mortgaged  premises,  subsequent  and  inferior  to  the  lien  of 
the  mortgage,  are  necessary  parties  to  the  action.  That  is  to 
say,  it  is  necessary  that  all  persons  having  any  claim  in,  or  lien 
upon  any  part  of  the  equity  of  redemption,  shall  be  brought 
into  court,  in  order  that  the  judgment  of  the  court  ordering  a 
a  sale  shall  bind  the  entire  equity  of  redemption.3  The  judg- 
ment will  be  entirely  without  force  as  to  all  persons  not  made 
parties ;  their  interests  will  remain  undisturbed,  and  they  will 
j?etani  the  right  to  redeem  from  the  holder  of  the  mortgage 
before  the  sale,  and  from  the  purchaser  after-the  sale.4 

The  owner  of  the  equity  of  redemption  is,  of  course,  a  nec- 
essary party,5  as  also  is  his  wife,  she  having  a  dower  right,  even 
though  the  mortgage  be  for  purchase  money.6  If  the  mortgagor 
shall  have  conveyed  the  property  subsequent  to  the  mortgage, 


1  McBride  v.  The  Farmers'  Bant  of  Salem,  26  N.  Y.  457,  459 ;  Robbins  v. 
Welle,  26  How.  15;  Doolittle  v.  Lewis,  7  Johns.  Ch.  51;  ZabrisMe  v.  Smith,  13 
N.  Y.  (3  Kern.)  322.  * 

'  Doolittle  v.  Lewis,  7  Johns.  Ch.  45 ;  Averill  v.  Taylor,  5  How.  476  ;  s.  v.  1 
Code  R.  N.  S.  213. 

3  Eagle  Fire  Ins.  Co.  v.  Lent,  6  Paige,  635  ;  s.  o.  1  Edw.  Ch.  301 ;  Denton  v. 
Nanny,  8  Barb.  618;   Peabody  v.' Roberts,  47  Barb.  91  ;  Brainerd  v.  Cooper,  10 

"N.  Y.  (6  Seld.)  356;  Gage  v.  Brewster,  31  N.  Y.  218. 

4  Bloomer  v.  Sturges,  58  N.  Y.  168 ;  Rathbone  v.  Hooney,  58  N.  Y.  463  ;  Kay 
v.  Whitlaker,  44  N.  Y.  565  ;  Peabody  v.  Roberts,  47  Barb.  91 ;  Haines  v.  Beach, 
3  Johns.  Ch.  459  ;  Ensworth  v.  Lambert,  4  Johns.  Ch.  605. 

5  Reed  v.  Marble,  10  Paige,  409  ;  Hall  v.  Nelson,  14  How.  32 ;  s.  c.  23  Barb. 
88pGriswold  y.  Fowler,  6  Abb.  113. 

6  Denton  v.  Nanny,  8  Barb.  618  ;  "Vartie  v.  Underwood,  18  .  Barb.  661 ;  Mills 
v.  Van  Voorhie3,  20  N.  Y.  412 ;  Wheeler  v.  Morris,  2  Bosw.  524. 
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his  grantees  will  stand  in  his  place,  and  must  be  made  parties ; 
so  the  assignee  in  bankruptcy  of  the  mortgagor  is  a  necessary 
party.1  If  the  mortgagor  is  dead,  his  heirs  represent  him,  and 
must  be  made  parties.3  The  holders  of  all  liens  or  incumbrances 
upon  the  equity  of  redemption,  must  be  joined,  or  their  right  to 
redeem  from  the  mortgage  will  not  b3  affacted  ; 3  so  a  judgment 
creditor  of  the  mortgagor  must  bs  made  a  party,  though  the 
mortgage  be  for  purchase  money  and  the  judgment  be  docketed 
prior  to  the  conveyance  to  the  mortgagor;4  so  too  must  the 
holder  of  a  sheriff's  certificate  of  sale  against  the  mortgagor.5 
The  mortgagor  is  a  necessary  party,  so  long  as  any  interest  in 
the  equity  of  redemption  remains  in  him,  as  if  the  equity  has 
been  sold  under  a  judgment  against  him,  and  the  right  to  redeem 
under  such  sale  has  not  yet  expired.6  Tenants  in  possession 
under  lettings  subsequent  to  the  mortgage  are  also  necessary 
parties:7 

If  the  equity  of  redemption  be  vested  in  a  trustee  in 
trust,  both  the  trustee  and  the  cestuis  que  trust  should  be 
made  parties  to  the  foreclosure.8  The  only  established  excep- 
tion to  tbe  general  rule  is  in  cases  of  remote  limitation  of  the 
equity  of  redemption ;  in  which,  on  account  of  the  impossibility 
of  bringing  in  parties  not  in  esse  or  not  ascertained,  but  who 
may  subsequently  become  entitled,  it  is  held  sufficient  to  bring 
before  the  court  the  persons  in  esse  who  have  the  first  estate  of 
inheritance,  together  with  the  persons  having  all  the  precedent 
estates  and  prior  interests.9 

When  there  is  a  contest  in  relation  to  real  estate,  or  where  a 

1  Winslow  v.  Clark,  47  N.  Y.  261 ;  Burnham  v.  De  Bevorse,    8  How.  159. 
'  Wood  v.  Moorliouse,  1  Lans.  405. 

3  Peabody  v.  Roberts,  47  Barb.  91. 

4  Winebrener  v.  Johnson,  7  Abb.  N.  S.  202. 

5  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Bailey,  3  Edw.  Ch.  416. 

"  Hallock  v.  Smith,  4  John?.  Ch.  649.  '  Hirsch  y.  Livingston,  3  Hun,  9. 

"Leggelt  v.  The  Mutual  Life  Ins.  Co.  64  Barb.  23;  Williamson  v.  Field,  2 
Sandf.  Cb.  533,562;  The  Engle  Fire  Ins.  Co.  v.  Cammet,  2  Edw.  Ch.  127; 
Nodine  v.  GreenfielJ,  7  Paige,  £44 ;  Riwson  v.  Lampmin,  5  N.  Y.  (1  SeW.)  466  ; 
Union  Bank  v,  Bell,  14  Ohio  St.  200;  Claverly  v.  Phslp,  6  Mad.  231 ;  Thomas  v. 
Dunning,  5  De  Gex  <fc  Smale,  618 ;  Coles  v.  Forrest,  10  Be.iv."  552,  557  ;  Story's 
Eq.  PI.  §  193,  and  oases  cited,  §  197;  contra,  Case  v.  Price,  9  Abb.  Ill ;  8.  o.  17 
How.  348. 

0  Williamson  v.  Field,  2  Sandf.  Ch.  53S. 
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mortgagee  wishes  to  foreclose  a  mortgage,  in  a  case  where  there 
are  several  future  and  contingent  interests  in  the  equity  of  re- 
demption, it  is  not  necessary  to  make  every  person  having  or 
claiming  a  future  and  contingent  interest  in  the  premises  a 
pauty  to  the  action  in  order  to  bar  his  right  or  claim  by  a  judg- 
ment in  the  cause ;  but  it  is  sufficient  if  the  person  who  has  the 
first  vested  estate  of  inheritance,  and  all  other  persons  having 
or  claiming  prior  rights  or  interests  in  the  premises,  are  brought 
before  the  court.  The  person  having-the  first  estate  of  inherit- 
ance and  who  is  in  esse,  appears  to  be  a  necessary  party  to  an 
action  of  foreclosure,  to  make  the  judgment  a  bar  either  to  his 
right,  or  to  the  right  of  any  contingent  remainderman  who  is 
not  made  a  party.1 

Where  legacies  are  charged  upon  the  land,  the  legatees  are 
necessary  parties  to  an  action  to  foreclose  a  prior  mortgage.* 
The  heir3  of  the  mortgagor,3  or  of  the  owner  of  the  equity,  and 
the  personal  representatives  of  a  deceased  subsequent  mort- 
gagee, are  also  necessary  parties.4 

If  a  petition  in  bankruptcy  be  filed  against  the  mort- 
gagor prior  to  the  commencement  of  the  action  to  foreclose,  it 
will  be  necessary  to  join  the  assignee  when  he  is  appointed, 
since  his  rights  date  back  to  the  filing  of  the  petition.  But 
proceedings  in  bankruptcy  against  the  mortgagor,  or  owner  of 
the  equity  of  redemption,  do  not  suspend  action  in  a  State  court 
already  commenced  for  the  foreclosure  of  a  mortgage,  and  un- 
less restrained  by  the  bankruptcy  court,  the  plaintiff  may  pro- 
ceed to  judgment  and  sale  in  the  action.5  If  the  State  court 
acquires  jurisdiction  of  the  parties  and  of  the  subject-matter  of 
the  suit,  it  is  competent  to  administer  full  justice ;  it  cannot 
take  judicial  notice  of  the  proceedings  in  bankruptcy  in  another 
court,  however  seriously  they  may  affect  the  rights  of  parties  to 
the  suit  already  pending.  The  bankrupt  act  expressly  provides 
that  the  assignee  may  prosecute  or  defend  all  suits  in  which  the 
bankrupt  was  a  party  at  the  time  he  was  adjudicated  a  bank- 

I  Nodine  v.  Greenfield,  7  Paige,  544 ;  The  Eagle  Fire  Ins.  Co.  v.  Cammet,  2 
Edw.  127. 

a  McGown  v.  Yertes,  6  Johns.  Cb.  460. 

s  Wood  t.  Moorhouse,  1  Lans.  405.  4  Shaw  T.  McNish,  1  Barb.  Ch.  32& 

II  Lenihan  v.  Ilamann,  55  N.  Y.  652 ;  Cleveland  v.  Eoerum,  23  Barb.  201. 
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rupt.  If  there  is  any  reason  for  interposing,  the  assignee  can 
have  himself  substituted  for  the  bankrupt  or  made  a  defendant 
on  petition.  If  he  chooses  to  let  the  suit  proeeed  without  such 
defense,  he  stands  as  any  other  person  would  on  whom  the  title 
had  fallen  since  the  suit  commenced.1 

The  plaintiff  is  not  bound,  in  his  foreclosure,  to  take  notice 
of  any  incumbrance  against  the  mortgaged  premises  which  does 
not  appear  in  the  public  records,  and  of  which  he  does  not 
have  actual  notice.  Persons  claiming  under  an  unrecorded 
mortgage  need  not  be  made  parties,  though  their  assignment 
was  recorded.2 

So  far  as  mere  legal  rights  are  concerned,  upon  a  bill  of  fore- 
closure, the  only  proper  parties  to  the  suit  are  the  mortgagor 
and  mortgagee,  and  those  who  have  acquired  rights  or  interests 
under  them  subsequent  to  the  mortgage.  And  the  mortgagee 
has  no  right  to  make  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgagee,  a  party  defendant 
for  the  purpose  of  trying  his  adverse  claim  of  title  in  a  court  of 
equity.3  The  statute  makes  the  title  acquired  by  the  purchaser 
under  the  judgment  the  same  as  if  it  were  a  foreclosure  of  the 
equity  of  redemption,4  and  it  is  manifestly  not  the  purpose  of 
an  action  of  foreclosure  to  try  conflicting  claims  of  title. 
Where  a,  party  setting  up  a  claim  of  title  in  hostility  to  the 
mortgagor,  is  made  a  defendant,  the  judgment  will  be  held  er- 
roneous and  will  be  reversed,  though  made  after  a  hearing  upon 
pleadings  and  proofs.8 

The  want  of  a  necessary  party  to  the  suit  may  be  objected 
to  by  the  mortgagor,  because  his  ultimate  liability  for  the  debt 
makes  it   of   the  highest  importance  to  him  that  the  title 

1  Eyster  v.  Gaff  (U.  S.  Supreme  Court),  Albany  Law  Journal,  vol.  13,  p.  272. 

*  Kipp  v.  Brandt,  49  How.  358. 

3  Merchants'  Bank  v.  Thomson,  55  N.  Y.  7 ;  Brundage  v.  Domestic  <fe  For. 
Miss.  Soc.  60  Barb.  204 ;  Eagle  Fire  Ins.  Co.  y.  Lent,  6  Paige,  637  ;  Frelinghuysen 
v.  Colden,  4  Paige,  206;  Jones  t.  St.  Johns.  4  Sandf.  Ch.  208 ;  Holcomb  v.  Hol- 
comb,  2  Barb.  22  ;  Banks  v.  Walker,  3  Barb.  Ch.  438. 

1  2  R.  S.  p.  192,  §  158. 

5  Corning  v.  Smith,  6  N.  Y.  (2  Scld.)  82 ;  Lewis  v.  Smith,  9  N.  Y.  (6  Seld.) 
502;  Lee  v.  Parker,  43  Barb.  611 ;  Rathbone  v.  Ilooney,  58  N.  Y.  463  ;  Mer- 
chants' Bank  v.  Thomson,  55  N.  Y.  7. 
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made  by  the  sale  shall  be  perfect  against  all  equities.1  If  the 
defect  of  parties  appear  upon  the  face  of  the  complaint,  the 
objection  may  be  made  by  demurrer,  but  if  not,  it  should  be 
taken  by  answer.2 

Who  are  Proper  Defendants  in  Foreclosure  Cases. 

There  are  those  who  are  said  to  be  proper  but  not  necessary 
parties  to  the  action.  That  is  to  say,  the  court  may,  without 
their  being  made  parties,  proceed  and  render  a  judgment  which 
will  be  effectual  to  transfer  the  entire  equity  of  redemption  in 
addition  to  the  interest  of  the  mortgagee  in  the  land,  to  the 
purchaser  at  the  sale,  but  if  they  are  brought  in,  the  court  may 
proceed  to  grant  some  further  relief  or  quiet  some  controversy 
which  could  not  otherwise  be  done.  For  example,  the  plaintiff 
may  make  a  prior  incumbrancer  a  party  to  the  action  for  the 
purpose  of  having  the  amount  of  such  incumbrance  determined 
and  liquidated,  and  either  paid  out  of  the  proceeds  of  the  prop- 
erty, or  allowed  to  remain  as  a  lien  on  the  property  in  the  hands 
■of  the  purchaser,  the  object  being  to  dispose  of  the  estate  by 
one  decree,  and  thus  prevent  needless  litigation.8  But  an  ad- 
mitted prior  mortgagee  is  never  a  necessary  party  to  a  foreclosure 
suit,4  and,  consequently,  if,  he  dies,  or  his  interest  devolves  on 
another  pending  the  action,  the  proceedings  may  go  on  without 
reviving  or  continuing  them  against  his  successor.  The  decree 
in  such  a  case,  cannot  affect  the  prior  lien,  because  there  is  no 
party  before  the  court  who  represents  it.5 

A  mortgagor  who  makes  an  absolute  conveyance  of  his  in- 
terest in  the  property  is  a  proper  but  not  a  necessary  party  to 
the  foreclosure.6    If  such  conveyance  be  absolute  upon  its  face, 

'  Hall  v.  Nelson,  14  How.  32 ;  s.  u.  23  Barb.  88  ;  Morris  t.  Wheeler,  45  N.  Y. 
■708  ;  contra,  Kay  v.  Whittaker,  44  N:  Y.  565,  573. 
a  Morris  v.  Wheeler,  45  N.  Y.  708  ;  Code,  §  147. 

3  Holeomb  v.  Holcomb,  2  Barb.  20;  Chamberlain  v.  Lyell,  3  Mich.  448  ;  The 
"Western  Ins.  Co.  v.  The  Eagle  Fire  Ins.  Cg.  1  Paige,  284 ;  "Vanderkemp  v.  Shel- 
ton,  1 1  Id.  28 ;  Hancock  v.  Hancock,  22  N.  Y.  568. 

4  Western  Reserve  Bank  v.  Potter,  Clarke,  432. 

5  Hancock  v.  Hancock,  22  N.  Y.  568. 

"Daly  v.  Burchell,  13  Abb.  N.  S.  264;  Bigelow  v.  Bush,  6  Paige,  343;  "Van 
Nest  v.  Latson,  19  Barb.  604 ;  Drury  v.  Clark,  16  How.  424;  Shaw  T.  Iloadley,. 
8  Black,  165 ;,  Cord  r.  Hirsh,  17  Wise.  532 ;  Delaplaine  v.  Lewis,  19  Wise.  476. 
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it  will  not  affect  the  rights  of  the  plaintiff,  if  he  does  not  acquire: 
notice  of  the  fact  before  judgment  that  it  was  really  intended 
as  security.1  So  too,  if  the  wife  unites  with  her  husband  in 
conveying  an  estate  in  which  she  is  entitled  to  dower,  the  con- 
veyance operates  a3  an  extinguishment  of  her  right,  not  only 
with  respect  to  the  grantee  and  his  successors  in  interest,  but 
also  as  to  third  parties,  and  she  need'  not  thereafter  be  made  a 
party  to  a  foreclosure  of  a  prior  mortgage.2 

A  person  to  whom  the  mortgagor  has  contracted  to  convey 
the  mortgaged  premises  is  a  proper,  though  not  a  necessary 
party  to  the  action.3 

It  is  provided  by  statute  that  the  court  shall  not  only  have= 
power  to  decree  and  compel  the  delivery  of  the  possession  of  the> 
mortgaged  premises  to  the  purchaser  thereof,  but  on  the  comings 
in  of  the  report  of  sale,  the  court  shall  also  have  power  to  de- 
cree and  direct  the  payment  by  the  mortgagor,  of  any  balance 
of  the  mortgage  debt  that  may  remain  unsatisfied,,after  a  sale  of 
the  premises,  in  the  cases  in  which  such  balance  is  recoverable^ 
at  law ;  and  for  that  purpose,  may  issue  the  necessary  execu- 
tions, as  in  other  cases  as  against  other  property  of  the  mort- 
gagor or  against  his  person.4  If  the  mortgage  debt  be  secured 
by  the  obligation  or  other  evidence  of  debt  of  any  other  person 
beside  the  mortgagor,  the  plaintiff  may  make  such  person  a 
party  to  the  action,  and  the  court  may  decree  payment  of  the 
balance  of  such  debt  remaining  unsatisfied,  after  a  sale  of  the- 
mortgaged  premises,  as  well  against  such  other  person  as  th& 
mortgagor,  and  may  enforce  such  decree  as  in  other  eases.5 

If  the  mortgagor  shall  have  conveyed  the  mortgaged  prem- 
ises to  a  person  who  is  one  of  the  defendants,  and  who  has, 
assumed  the  payment  of  the  mortgage  debt,  he  would  be  a 
proper  party  to  the  action  if  the  plaintiff  desired  to  obtain  a 
judgment  against  him,  but  he  would  not  be  a  necessary  party, 
and  the  person  who  had  assumed  the  debt  having  become  the 
primary  debtor,  would  have  joo  just  cause  of  complaint  if  h& 


1  Griswold  v.  Fowler,  6  Abb.  113. 

*  Elmendorf  v.  Lockwood,  4  Lans.  393. 

8  Crooke  v.  O'Higgins,  14  How.  154. 

42R.  S.  191,  §  152.  «2  R.  S.  191,  §154. 
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were  not  a  party.1  But  where  the  plaintiff  makes  a  mere  surety 
of  the  mortgagor  for  the  payment  of  the  debt,  a  party  for  the 
purpose  of  obtaining  a  judgment  against  such  surety  for  any 
deficiency,  if  the  mortgaged  premises  are  found  to  be  insuffi- 
cient to  satisfy  the  debt  and  costs,  such  surety  has  a  right  to 
insist  that  the  principal  debtor  shall  be  made  a  party  to  the 
action  if  he  is  within  the  jurisdiction  of  the  court.3 

A  person  who  guarantees  the  payment  of  the  mortgage 
debt,  either  in  his  assignment  of  the  mortgage  to  the  plaintiff 
or  otherwise,  is  a  proper  party  to  the  action,  and  judgment  can 
be  rendered  against  him  in  it  for  deficiency.3  So,  too,  a  person, 
who  has  guaranteed  the  collection  of  the  mortgage  debt  is  a 
proper  party,  but  in  such  a  case  the  judgment  should  provide 
that  no  execution  should  issue  as  against  him  until  an  execution 
against  the  parties  primarily  liable  had  been  returned  unsatis- 
fied.4 It  has  also  been  held  that  a  defendant  who  covenanted 
that  a  mortgage  was  due  and  collectible  is  a  proper  party.5 

"Where  the  owner  of  a  mortgage  assigned  the  same  with  a 
covenant  that  the  amount  of  the  mortgage  was  due  and  collect- 
ible, and  subsequently  took  the  bond  of  a  third  person  as  his 
indemnity,  it  was  held  that  the  assignee,  of  the  mortgage  was,  in 
equity,  entitled  to  the  benefit  of  this  collateral  bond  as  security 
for  the  mortgage  debt ;  and  also  that  in  a  suit  for  the  fore- 
closure of  the  mortgage,  the  obligor  in  such  bond  was  properly 
made  a  defendant  to  enable  the  complainants  to  obtain  a  decree 
over  against  him  for  the  deficiency.6 

It  has  been  said  that  there  is  no  legal  objection  to  making 
the  personal  representatives  of  a  person  liable  for  the  payment 
of  the  mortgage  debt,  parties  to  the  action,  for  the  purpose  of 
obtaining  a  judgment  against  them  for  the  payment  of  any  de- 
ficiency out  of  the  estate  of  the  decedent  in  their  hands ;  to  be 
paid  in  a  due  course  of  administration.  In  most  cases,  however, 
it  is  a  useless  expense  to  make  the  personal  representatives,  even 
of  the  mortgagor,  parties  to  the  action  to  foreclose  the  mort- 

1  Drury  y.  Clark,  16  How.  424. 

s  Bigelow  v.  Bush,  6  Paige,  343. 

8  Bristol  v.  Morgan,  3  Edw.  Ch.  142;  Rushmore  v.  Gracie,  4  Edw.  Ch.  84. 

4  Leonard  v.  Morris,  9  Paige,  90. 

B  Curtis  v.  Tyler,  9  Paige,  432.  •  Curtis  v.  Tyler,  9  Paige,  432. 
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gage,  for  no  judgment  can  be  made  for  the  payment  of  the 
deficiency  out  of  the  estate  of  the  decedent,  so  as  to  entitle 
the  plaintiff  to  an  execution,  until  a  full  account  of  the  admin- 
istration of  the  estate  has  been  taken;  except  in  those  cases 
where  (the  executors  and  administrators  admit  assets  suffi- 
cient to  pay  the  plaintiff's  debt,  and  all  other  debts  of  an 
equal  and  of  a  higher  class  which  were  due  by  the  decedent.1 
It  has,  indeed,  been  held  that  no  personal  judgment  of  any 
kind  for  deficiency  can  be  rendered  against  the  personal  repre- 
sentatives of  a  deceased  mortgagor  in  an  action  to  foreclose  a 
mortgage,2  and  this  seems  to  be  the  better  opinion.  , 

The  plaintiff  cannot  make  the  heirs  or  devisees  of.  a  deceased 
mortgagor  or  guarantor,  who  have  no  interest  in  the  mortgaged 
premises,  parties'  to  the  action,  for  the  purpose  of  obtaining  a 
judgment  for  deficiency  which  shall  bind  the  real  estate  of  the 
decedent  which  has  come  to  them  by  descent  or  devise.8 

When  the  Assignor  of  a  Mortgage  is  a  Necessary  or  Proper 
Party  to  an  Action  to  Foreclose  it. 

"Where  a  mortgagee  parts  with  all  his  interest  in  the  mort- 
gage by  assignment,  and  has  no  connection  afterwards  with  the 
mortgaged  premises,  it  cannot,  in  general,  be  necessary  for  the 
assignee  to  make  him  a  party  to  the  action  to  foreclose ; 4  but 
it  is  believed  that  it  is  always  proper  to  make  such  assignor  a 
party. 

In  cases  where  the  assignment  is  by  way  of  security,  although 
it  be  absolute  in  terms  and  express  the  payment  of  a  full  consid- 
eration, the  assignor  is  not  only  a  proper  but  a  necessary  party 
to  the  action ; 5  the  reason  given  for  the  rule  being  that  the 
assignor  of  the  mortgage  having  a  right  to  redeem  it,  also  has 
the  right  to  show  that  the  debt  which  the  assignment  was  given 

1  Per  Walworth,  Cas.,  in  Leonard  v.  Morris,  9  Paige,  90. 

2  Rhodes  v.  Evans,  Clarke,  168.  3  Leonard  v.  Morris,  9  Paige,  90. 
*  Johnson  v.  Hart,  3  Johns.  Cas.  322  ;  Whitney  y.  McKinDey,  7  Johns.  Ch  144 ; 

Christie  v.  Her  rick,  1  Barb.  Ch.  254;  Western  Reserve  Bank  v.  Potter,  Clarke, 
432 ;  Ward  v.  Van  Bokkelen,  2  Taige,  289  ;  Andrews  v.  Gillespie,  47  N.  Y.  487. 

0  Kittle  v.  Van  Dyck,  1  Sandf.  Ch.  76 ;  Johnson  v.  Hart,  8  Johns.  Cas.  322 ; 
Whitney  v.  McKinney,  7  Johns.  Ch.  144 ;  Bard  v.  Poole,  12  N.  Y.  (2  Kern.)  496. 
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to  secure  has  been  paid,  and  he  is  entitled  to  be  brought  before 
the  court  to  enable  him  to  do  so.1  It  has  also  been  determined 
that,  where  the  ownership  of  the  mortgage  being  foreclosed  is 
doubtful  or  in  dispute,  the  court  will,  at  the  instance  of  any  of 
the  parties  to  the  action,  order  the  various  claimants  to  be  made 
parties.2 

These  decisions  would  seem  to  indicate  that  it  is  proper  in  a 
foreclosure  suit  to  determine,  not  only  the  rights  of  claimants 
in  the  equity  of  redemption  as  against  the  mortgagee,  but  also 
the  rights  of  different  claimants  to  the  mortgage.  If  the  assign- 
ment of  the  mortgage  be  by  parol,  it  would  appear  to  be  neces- 
sary for  the  protection  of  a  purchaser  under  the  judgment  to 
give  the  assignor  a  day  in  court,  to  answer  the  allegation  that 
the  assignment  had  been  made  by  him,  and  where  it  is  in  writ- 
ing but  is  not  so  executed  as  to  be  capable  of  being  recorded, 
the  same  rule  would  apply.  A  similar  course  of  reasoning 
would  show  the  assignor  to  be  a  proper  party  where  the  assign- 
ment was  in  writing  and  recorded,  so  as  to  bind  him  by  the  alle- 
gation that  the  assignment  was  absolute  and  without  condition. 

It  was.  said  by  the  court  in  Bloomer  v.  Sturgesy(58  N".  T. 
168, 175),  that  the  interest  of  an  assignor  of  a  mortgage  assigned 
by  way  of  security,  that  it  should  bring  more  than  the  amount 
as  security  for  which  it  has  been  assigned,"  is  the  only  ground 
on  which  he  needs  to  be  a  party,  but  the  statement  was  not  nec- 
essary to  the  determination  of  the  case,  the  decision  being  to  the 
effect  that  where  an  assignor  is  made  a  party  defendant  he  is 
bound  by  the  judgment  in  the  action,  and  when  the  property  is 
sold  under  the  judgment  for  less  than  the  debt  which  the  as- 
signment is  given  to  secure,  no  right  of  redemption  remains  in 
the  assignor. 

It  has  been  adjudged  that  if  the  assignee  forecloses  the 
mortgage  by  advertisement3  or  by  action,  the  assignor  being  a 
coplaintiff,4  and  afterwards  purchases  under  the  foreclosure,  he 
will  hold  the  land  or  the  proceeds  thereof  subject  to  the  equita- 
ble right  of  the  assignor  of  the  mortgage  to  redeem,  but,  it  will 
be  remarked  that  in  neither  of  these  cases  was  the  assignor  a 

1  Bard  v.  Poole,  12  N.  Y.  (2  Kern.)- 495.        *  Kortright  t.  Smith,  3  Edw.  402. 
s  Slee  v.  Manhattan  Co.  1  Paige,  48.  *  Hoyt  v.  Martense,  16  N..Y.  231. 
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defendant  in  an  action  to  foreclose,  and  in  neither  case  did  the 
judgment  of  foreclosure  assume  to  adjudicate  upon  his  rights.1 

By  the  sale  and  assignment  of  the  mortgage  the  assignor  im- 
pliedly warrants  that  there  is  no  legal  defense  to  its  collection 
arising  out  of  its  origin, 8  and  it  would  be  convenient  to  have 
the  assignor  in  court  if  any  defense  should  be  interposed  the 
success  of  which  would  make  him  liable  upon  his  implied  cove-- 
nant.  But  it  is  not  necessary  to  mate  him  a  party  to  accom- 
plish this  object.  .Upon  the  coming  in  of  an  answer,  the  plaintiff 
may  give  notice  to  the  assignor,  and  offer  him  the  conduct  of 
the  action,  and  upon  his  so  doing  the  assignor  will  be  bound  by 
the  result  of  the  litigation,  whether  he  takes  any  part  in  it  or 
not.3 

1  See  these  cases  distinguished  and  limited  in  Bloomer  v.  Sturges,  58  N.  Y.  168. 

2  Delaware  Bank  v.  Jarvis,  20  N.  Y.  226. 

3  Andrews  v.  Gillespie,  47  BT.  Y.  487. 


CHAPTER  XXI. 

NOUCE  OF  THE  PENDENCY  OF  THE  ACTION  TO  FORECLOSE. 


Statutory    Provisions   Relative    to   Filing  Notice    of   the 
Pendency  of  the  Action. 

Independent  of  statute  provisions,  it  is  a  well  established 
rule  that  he  who  purchases  during  the  pendency  of  a  suit,  is 
held  bound  by  the  decree  that  may  be  made  against  the  person 
from  whom  he  derives  title.  The  litigating  parties  are  ex- 
empted from  taking  any  notice  of  the  title  so  acquired ;  and 
such  purchaser  need  not  be  made  a  party  to  the  suit.  And 
hence  arises  the  maxim  pendente  lite,  nihil  innovetur;  the 
effect  of  which  is  not  to  annul  the  conveyance,  but  only  to 
render  it  subservient  to  the  rights  of  the  parties  in  the  litiga- 
tion.1 

No  notice  other  than  that  which  is  implied  by  the  general 
rule  of  law,  was  required  for  the  purpose  of  binding  purchasers 
pendente  lite,  until  the  year  1823,  when  it  was  provided,  in  the 
act  vesting  equity  powers  in  circuit  judges,8  that  when  any  bill 
was  filed  before  them  or  in  the  Court  of  Chancery,  which  would 
according  to  law  amount  to  constructive  notice  to  purchasers 
of  real  estate,  it  should  not  be  so  deemed  unless  a  notice  should 
be  filed  in  the  office  of  the  clerk  of  the  county  where  the  land 
was  situated.  The  substance  of  this  provision  was  re-enacted 
in  the  Revised  Statutes,3  and  in  section  132  of  the  Code,  it  is 
applied  to  actions  affecting  the  title  to  real  property. 

1  Story's  Eq.  Jur.  §  406  ;  Murray  v.  Ballou,  1  Johns.  Ch.  666  ;  Murray  v. 
Lylburn,  2  Id.  441;  Hayden  v.  Bucklin,  9  Paige,  512;  Jackson  v.  Losee,  4  Sandf. 
Ch.  381;  Zeiter  v.  Bowman,  6  Barb.  133  ;  Griswold  v.  Miller,  15  Id.  520;  Cleve- 
land v.  Boerum,  23  Id.  201 ;  27  Id.  252  ;  3  Abb.  294. 

'  Laws  of  1823,  p.  21§,  §11.  '2  R.  S.  174,  §  43. 
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Section  132  of  the  Code  provides  that  in  an  action  affecting 
the  title  to  real  property,  the  plaintiff,  at  the  time  of  filing  the 
complaint,  or  at  any  time  afterwards,  or  whenever  a  warrant  of 
attachment  under  chapter  four  of  title  seven,  part  second  of  the 
Code,  shall  be  issued,  or  at  any  time  afterwards,  the  plaintiff  or 
a  defendant,  when  he  sets  up  an  affirmative  cause  of  action  in 
his  answer  and  demands  substantive  relief,  at  the  time  of  filing 
his  answer  or  at  any  time  afterwards,  if  the  same  be  intended 
to  affect  real  estate,  may  file  with  the  clerk  of  each  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties,  the  object  of  the 
action,  and  the  description  of  the  property  in  that  county  af- 
fected thereby,  and  if  the  action  be  for  the  foreclosure  of  a 
mortgage,  such  notice  must  be  filed  twenty  days  before  judg- 
ment, and  must  contain  the  date  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same.  From 
the  time  of  filing,  only,  shall  the  pendency  of  the  action  be  con- 
structive notice  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby ;  and  every  person  whose  conveyance  or  incum- 
brance is  subsequently  executed  or  subsequently  recorded,  shall 
be  deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall  be 
bound  by  all  proceedings  taken  after  the  filing  of  such  notice  to 
the  same  extent  as  if  he  were  made  a  party  to  the'  action.  For  the 
purposes  of  this  section,  an  action  shall  be  deemed  to  be  pend- 
ing from  the  time  offiling  such  notice ;  provided,  however,  that 
such  notice  shall  be  of  no  avail  unless  it  shall  be  followed  by 
the  first  publication  of  the  summons  on  an  order  therefor,  or  by 
the  personal  service  thereof  on  a  defendant  within  sixty  days 
after  such  filing.  And  the  court  in  which  the  said  action  was 
commenced  may,  in  its  discretion,  at  any  time  after  the  action 
shall  be  settled,  discontinued  or  abated,  as  is  provided  in  section 
number  121,  on  application  of  any  person  aggrieved,  and  on 
good  cause  shown,  and  on  such  notice  as  shall  be  directed  or 
approved  by  the  court,  order  the  notice  authorized  by  this  sec- 
tion to  be  canceled  of  record  by  the  clerk  of  any  county  in 
whose  office  the  same  may  have  been  filed  or  recorded ;  and 
such  cancellation  shall  be  made  by  an  indorsement  to  that  effect 
on  the  margin  of  the  record,  which  shall  refer  to  the  order, 
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and  for  which  the  clerk  shall  be  entitled  to  a  fee  of  twenty-five 
cents. 

This  section  of  the  Code,  as  it  now  stands,  is  the  result  of 
numerous  amendments.   Prior  to  1851,  the  notice  could  be  filed 
only  at  the  time  of  commencing  the  action.    Prior  to  1857,  the 
rule  did  not  apply  to  attachment  proceedings.     Prior  to  1858, 
a  grantee  whose  deed  was  not  recorded,  had  to  be  discovered  by 
the  plaintiff  and  made  a  party  to  the  action,1  but  subsequent  to 
that  time,  and  now,  every  person   receiving   or  recording  his 
conveyance  after  the  filing  of  such  notice,  even  though  it  be  a 
few  hours  only,  is  deemed  a  subsequent  purchaser  and  incum- 
brancer;    he  stands  in  the  same  position  as  if  he  had  actually 
purchased  the  land,  or  actually  received  his  incumbrance  after 
the  filing  of  such  notice,  whatever  the  fact  may  be,  and  he  is 
bound  by  such  proceedings  to  the  same  extent  as  if  he  were  a 
party  to  the  action ;   that  is,  he  is  foreclosed  and  barred  of  all 
rights  in  the  subject-matter  of  the  controversy.2    Prior  to  1862, 
if  the  notice  were  in  proper  form  and  had  been  filed  in  an  ac- 
tion in  conformity  with  the  provisions  of  the  statute,  the  court 
had  no  power  to  order  it  to  be  taken  from  the  files.3    Prior 
to  1862,  there  had  been  doubt  as  to  whether  the  action  could  be 
said  to  be  pending  until  after  a  summons  had  been  served,4  and 
the  amendment  of  that  year  not  only  settled  that  doubt,  but 
also  fixed  a  limit  beyond  which  the  notice  would  not  operate 
without  the  action  being  prosecuted. 

Form  and  Contents  of  the  Notice,  and  the  Filing  thereof. 

In  an  action  ,f or  the  foreclosure  of  a  mortgage,  the  notice  of 
the  pendency  of  the  action  must  contain  the  following  partic- 
ulars :  1.  The  names  of  the  parties  to  the  action  ;  2.  The 
object  of  the  action  ;  3.  The  description  of  the  property  in 
that  county  affected  by  the  action ;   4.  The  date  of  the  mort- 

'  Hall  v.  Nelson,  23  Barb.  88 ;  a.  o.  14  How.  32. 

2  Stern  v.  O'Connell,  35  N.  Y.  104. 

3  Pratt  v.  Hoag,  12  How.  215 ;  s.  c.  5  Duer,  631. 

*  Burroughs  v.  Reiger,  12  How.  171;  The  Farmers'  Loan  &,  Trust  Co.  v.  Dick- 
son, 17  How.  477 ;  Butler  v.  Tomlinson,  38  Barb.  641  ;  but  see  Stern  v.  O'Connell, 
35  N.  Y.  104. 


256  THE  LAW  OF   MORTGAGES. 

gage ;  5.  The  parties  thereto  ;  and  6.  The  time  and  place  of 
recording  the  same.1 

It  is  not  necessary  that  all  of  these  particulars  be  described 
with  minuteness  or  entire  accuracy.  Thus,  when  a  notice  of  the 
pendency  of  an  action  against  John  F.  Fowler  was  filed,  this 
was  held  sufficient  to  put  a  purchaser  from  John  Fowler  upon 
inquiry  and  charge  him  with  notice ; 2  so,  where  the  notice 
stated  that  the  mortgaged  premises  were  situate  in  the  county 
of  Erie,  and  also  stated  that  the  mortgage  was  recorded  on  a 
certain  day,  but  did  not  state  the  office  or  county  in  which  the 
mortgage  was  recorded,  this  was  held  to  be  a  substantial  com- 
pliance with  the  statute,  since  the  mortgage  was  presumably 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  the 
mortgaged  premises  were.3 

It  has  been  said  that  it  is  within  the  power  of  the  court  to 
amend  the  notice,4  but  this  may  be  doubted,  except  in  so  far  as 
to  make  formal  corrections.  A  new  notice  may  be  filed  at  any 
time,  but  an  amendment  could  not  be  ordered  which  would  dis- 
turb the  vested  rights  of  third  persons. 

Apart  from  the  terms  of  the  statute,  the  court  has  no 
power  to  remove  the  notice  of  the  pendency  of  the  action  from 
the  public  records,  and  this  can  only  be  done  when  the  action 
is  either  settled,  discontinued,  or  abated.5 

The  notice  which  is  -filed  is  a  substitute  for  actual  notice, 
and  it  takes  the  place  of  the  presumption  of  notice,  which  the 
statute  destroys ;  and  the  impropriety  of  depriving  a  litigant  of 
an  opportunity  to  notify  the  world  that  he  makes  certain  claims, 
and  that  he  has  sought  the  aid  of  a  court  of  justice  in  order  to 
enforce  them,  is  quite  apparent.  Upon  general  principles,  it 
would  be  a  hardship  to  cancel  a  notice  which  has  been  regularly 
filed,  except  upon  the  consent  or  because  of  the  default  of  the 
person  who  filed  it. 

By  the  express  provision  of  the  statute,  the  notice  of  lis 
pendens  is  required  to  be  filed  "  at  the  time  of  filing  the  com- 

1  Code,  §  132.  !  Weber  v.  Fowler,  11  How.  459. 

3  Potter  v.  Rowland„8  N.  Y.  (4  Bold.)  448. 

4  Vanderlieyden  v.  Gary,  38  How.  367. 

6  Pratt  v  Hoag,  12  How.  215  ;  8.  c.  B  Duer,  631. 
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plaint  or  at  any  time  afterwards."  Before  the  passage  of  the 
statute  of  1823,  the  riling  of  the  bill  was  necessary  to  constitute 
a  notice  to  a  subsequent  purchaser,  the  principle  being  that  the 
record  should  contain  everything  necessary  for  his  information ; 
the  rule  is  still  the  same,  and  the  decisions  are  uniform  that 
the  notice  has  no  force  or  effect  until  the  filing  of  the  com- 
plaint.1 It  has  been  said  that  if  the  notice  be  filed  before  the 
filing  of  the  complaint,  it  will  commence  to  operate  when  the 
complaint  shall  be  filed.  This  may  be  a  fair  rule,  but  it  is  not 
perceived  how  it  can  be  deduced  from  the  statute.  The  time 
of  filing  is  when  the  notice  is  given  to  the  clerk,  and  the  statute 
expressly  directs  that  it  should  be  "  at  the  time  of  filing  the 
complaint  or  at  any  time  afterwards."  Unless  the  fact  that  the 
notice  remains  in  the  hands  of  the  clerk  constitutes  a  new  filing, 
it  seems  quite  plain  that  a  notice  filed  at  a  time  when  there  was 
no  warrant  for  filing  it,  could  not  become  operative  because  an 
event  subsequently  happened  which  would  have  rendered  a 
filing  of  it  proper.3 

It  has  been  held  that  a  notice  of  Us  pendens  becomes  void 
if  the  action  be  not  diligently  proceeded  with,  and  a  delay  of 
eight  years  was  adjudged  to  have  this  effect.  Like  an  execution 
which  has  been  long  disregarded,  it  is  said  to  become  dormant.3 
This  rule  is,  however,  open  to  grave  objections,  and  may  be 
doubted. 

The  safer  course,  where  the  plaintiff  dismisses  his  complaint 
in  a  foreclosure  suit,  as  against  a  judgment  creditor  who  has  a 
subsisting  lien,  or  leaves  his  name  out  of  the  complaint  by 
amendment,  is  to  file  a  new  notice  of  the  pendency  of  the  suit 
against  the  remaining  parties ;  so  as.  to  render  it  perfectly  cer- 
tain that  the  judgment  creditor,  whose  name  is'  left  out  after 
the  filing  of  the  first  notice,  will  be  barred  by  the  foreclosure 
and  sale.  And  when  the  complaint  is  amended  by  adding  new 
parties,  after  the  filing  of  the  notice  of  lis  pendens,  a  new 
notice  is  absolutely  necessary  to  bar  the  rights  of  the  judgment 

1  Leitch  v.  Wells,  48  N.  Y.  685;  Stem  v.  O'Connell,  35  N.  Y.  104. 

2  Examine  Burroughs  v.  Reiger,  12  How.  171 ;  Tate  v.  Jordan,  3  Abb.  392; 
Benson  v.  Sayre,  7  Abb.  472,  n. ;  Farmers'  Loan  &  Trust  Co.  v.  Dickson,  9  Abb. 
61;  s.  o.  17  How.  477;  Butler  v.  Tomlinson,38Barb.  641. 

8  Myrick  v.  Selden,  36  Barb.  15. 

17 
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creditors  of  such  new  parties,  as  well  as  to  make  the  amended 
bill  constructive  notice  to  subsequent  purchasers  from  such  new 
parties.1 

If  the  complaint  be  amended  by  making  new  parties,  the 
plaintiff's  attorney  will  be  unable  to  make  the  affidavit  or 
furnish  ^he  proof  required  by  Rule  72,  unless  he  file  an 
amended  notice,  for  he  is  required  to  show  that  a  notice  of  the 
pendency  of  the  action,  "  containing  the  names  of  the  parties 
thereto,"  had  been  filed  twenty  days  before  the  application  for 
judgment.  But  it  seems  that  this  is  only  necessary  as  to  the 
added  parties,  and  that  grantees  from  the  original  parties  to  the 
action  would  be  bound  by  the  original  notice.3 

It  is  required  by  the  72d  Court  Eule  that,  in  all  foreclosure 
cases,  the  plaintiff,  when  he  moves  for  judgment,  must  show 
by  affidavit,  or  by  the  certificate  of  the  clerk  of  the  county  in 
which  the  mortgaged  premises  are  situated,  that  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the  parties 
thereto,  the  object  of  the  action,  and  a  description  of  the  prop- 
erty in  that  county  affected  thereby,  the  date  of  the  mortgage,  and 
the  time  and  place  of  recording  the  same,  has  been  filed  at  least 
■twenty  days  before  such  application  for  judgment,  and  at  or  after 
the  time  of  filing  the  complaint,  as  required  by  section  132  of 
the  Code  of  Procedure.  This  is  a  mere  rule  of  practice,  and  does 
not  affect  the  validity  of  the  judgment.  If  no  proof  of  the  filing 
of  the  notice  is  furnished,  the  judgment-is  irregular,  but  not  void.3 
Where  a  proper  notice  of  lis  pendens  is  in  fact  filed,  a  defect  in 
the  affidavit  of  filing  may  be  disregarded  or  amended.4 

Who  are  Bound  oy  the  Notice  of  the  Pendency  of  the  Action. 

The  filing  of  a  notice  of  lis  pendens  is  constructive  notice 
of  the  action  to  subsequent  purchasers  and  incumbrancers  of 
the  property,  and  as  to  them,  it  is  a  substitute  for  actual  notice.6 

1  Per  Ch.  Walworth,  in  Curtis  v.  Hitchcock,  10  Paige,  399;  Clark  v.  Havens, 
Clarke,  B60. 

3  Waring  v.  Waring,  7  Abb.  472. 

3  Potter  v.  Rowland,  8  N.  Y.  (4  Seld.)  448 ;  Curtis  v.  Hitchcock,  10  Paige,  399. 

4  White  v.  Coulter,  1  Hun,  367 ;  s.  o.  3  N.  Y.  Sup.  (T.  &  C.)  608. 
»  Hall  y.  Nelson,  14  How.  32  ;■  s.  o.  23  Barb.  88. 
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Constructive  notice  is,  in  its  nature,  nO  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the  court 
will  not  even  allow  of  its  being  controverted.1  A  person  having 
actual  notice  of  the  pendency  of  the  action  is  bound  by  the 
judgment  rendered  in  it ;  but  what  is  sufficient  notice  is  a  point 
of  some  nicety.  It  has  been  said  that  the  notice  must  be  so 
clearly  proved  or  necessarily  inferred,  as  to  make  it  fraudulent 
for  the  purchaser  to  take  a  conveyance 'in  prejudice  to  the 
known  title  of  another ; 3  and,  on  the  other  hand,  whatever  is 
sufficient  to  put  a  party  on  inquiry  is  considered  in  equity  as 
conveying  notice.3  When  actual  notice  is  alleged,  the  question 
of  notice  is,  in  general,  a  mixed  question  of  law  and  fact. 

A  person  who  parts  with  nothing  upon  receiving  a  convey- 
ance of  property,  concerning  which  an  action  is  pending,  cannot 
be  injured  by  not  receiving  notice  of  it;  and  such  a  one  is 
bound  by  the  result  of  the  action,  without  notice  either  actual 
or  constructive.4 

The  notice  of  lis  pendens  is  notice  to  a  purchaser,  pendente 
lite,  of  any  portion  of  the  premises  affected  by  the  action,  pre- 
cisely as  the  record  of  a  conveyance  made  by  the  defendant 
would  be.  It  is  not  notice  to  prior  incumbrancers,  and  as  to 
prior  mortgagees,  even  though  made  parties,  and  all  other 
persons  whose  rights  are  superior  to  the  claims  of  the  plaintiff, 
the  notice  is  of  no  effect.5  So,  a  purchaser  by  contract  in  pos- 
session is  not  chargeable  with  notice  of  Us  pendens,  so  as  to 
render  payments  by  him  to.  the  vendor  invalid.6  And  upon  a 
like  principle,  a  person  who  claims  title  under  a  sale  for  taxes  is 
not  bound  by  the,  notice.7 


1  Story's  Eq.  Jur.  §  399.  *  Wiswall  v.  McGowan,  Hoff.  Ch.  125, 

3  Pitney  v.  Leonard,  1  Paige,  461 ;  Hanley  v.  Cramer,  4  Cow.  '111. 

4  Leavitt  v.  Tylee,  1  Sandf.  Ch.  207. 

5  Stuyvesant  v.  Hone,  1  Sandf.  Ch.  419 ;  s.  o.  affi'd  sub  nom.  Stuyvesant  y. 
Hall,  2  Barb.  Ch.  151;  The  People  ex  rel.  Tremont  Bank  v.  Connolly,  8  Abb. 
128;  Chapman  v.  West,  11  N.  Y.  125;  affi'g  s.  o.  10  How.  $61,  sub  nom.  phap- 
man  v.  Draper. 

6  Parks  y.  Jackson,  11  Wend.  442  ;  Moyer  v.  Hinman,  13  N.  Y.  180  Smith  v. 
Gage,  41  Barb.  60 ;  Dwight  v.  Phillips,  48  Barb.  116. 

7  Becker  v.  Howard,  4  Hun,  359. 
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The  notice  being  proper  in  form  and  properly  filed  is  con- 
structive notice  to  purchasers  of  the  property  from  the  defend- 
ant, who,  purchasing  pendente  lite,  are  bound  by  the  judgment.1 
An  assignee  in  bankruptcy,  appointed  in  proceedings  commenced 
subsequent  to  the  filing  of  the  notice,  is  bound  by  it,2  and  the 
notice  is  practically  as  effectual  in  preventing  a  transfer  of  the 
property  by  the  defendant  as  an  injunction  could  be.s 

The  notice  arising  from  a  notice  of  lis  pendens,  and  a  com- 
plaint filed  in  an  action,  is  notice  of  what  those  papers  contain, 
and  of  nothing  more.  It  cannot  be  extended  beyond  the  prop- 
erty which  is  the  subject  of  the  suit,  and  the  specific  property 
which  is  sought  to  be  reached  must  in  some  way  be  desig- 
nated.4 If  the  court  has  no  jurisdiction,  the  notice  cannot 
operate,  since  the  only  information  which  could  be  derived 
from  the  papers  would  be,  that  a  suit  had  been  commenced 
which  could  not  terminate  in  any  valid  judgment.5 

Only  persons  who  are  not  parties  to  the  action,  and  who  claim 
under  parties,  are  affected  by  the  notice  of  lis  pendens,  and  they 
only  can  take  advantage  of  an  omission  to  file  it.6 


Indexing  the  Notice. 

By  chapter  53  of  the  Laws  of  1864,  the  clerks  of  the 
various  counties  are  required  to'index  and  record  the  notices  of 
lis  pendens  filed  with  them,  and  it  is  also  provided  that  "  the 
party  filing  such  notice  shall  indicate  at  the  foot  thereof  the 
names  of  such  of  the  defendants  as  it  shall  be  necessary  to  insert 
in  such  index."  The  statute  makes  the  pendency  of  the  action 
constructive  notice  "  to  a  purchaser  or  incumbrancer  of  the 
property  affected  thereby,"  "  from  the  time  of  filing  only."  7 

In  the  absence  of  express  adjudication,  it  is  believed  that 

1  Zeiter  v.  Bowman,  6  Barb.  133;  Griswold  v.  Miller,  15  Barb.  620  ;  Harring- 
ton v.  Slade,  22  Barb.  161. 

2  Cleveland  v.  Boerum,  23  Barb.  201;  affi'd  24  N.  Y.  613;  Griswold  t.  Fowler, 
6  Abb.  113. 

8  Stevenson  v.  Fayerweather,  21  How.  449. 

4  Griffith  v.  Griffith,  Hoflf.  Oh.  153  ;  s.  o.  affi'd  9  Paige,  815. 

6  Carrington  v.  Brentz,  1  McLean,  167. 

"  White  v.  Coulter,  1  Hun,  35T ;  s.-o.  3  N.  Y.  Sup.  (T.  &  C.)  608.     7  Code,  §  132. 
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"  the  names  of  such  of  the  defendants  as  it  shall  be  necessary  to 
insert  in  said  index,"  are  the  names  of  snch  of  the  defendants 
as  conld  give  a  title  to  a  purchaser  or  incumbrancer  of  the 
property  affected  thereby,  which  would  include  only  the  names  of 
those  persons  who  had  a  transferable  interest  in  the  equity  of  re- 
demption. This  would  include  the  names  of  subsequent  mort- 
gagees, whose  assignees  are  bound  by  the  lis  pendens?  and  the 
names  probably  of  judgment  creditors,  and  until  it  is  adjudi- 
cated that  a  subsequent  assignee  of  a  junior  mortgagee  or 
judgment  creditor  is  concluded  by  such  a  notice  when,  by  the 
act  of  the  plaintiff,  the  indexing  is  so  done  that  the  name  of 
such  person  does  not  appear,  it  would  be  the  safer  practice  to 
index  against  the  names  of  all  of  the  defendants  holding  any 
interest  in,  or  lien  upon  the  property  affected  by  the  action. 

Consequences  of   Omission  to  File  Notice  of  the  Pendency 
of  the  Action. 

If  no  notice  of  lis  pendens  be  filed  in  the  action,  the  judg- 
ment cannot  be  deprived  of  its  effect  as  against  persons  claiming 
from  or  through  the  defendants  after  judgment.  The  only 
office  of  a  notice  of  lis  pendens  is  to  give  notice  of  the  pend- 
ency of  the  action  so  as  to  affect  persons  who  may  deal  with 
the  defendants  in  respect  to  the  property  involved,  before  final 
judgment,  and  thus  bind  them  by  the  judgment  in  the  same 
manner  as  if  they  had  been  made  parties  to  the  action.  Neither 
the  Revised  Statutes  nor  the  Code  relate  to  the  effect  of  a 
judgment,  or  to  the  rights  of  parties  claiming  under  a  title 
acquired  after  judgment,  but  only  to  those  who  take  during  the 
pendency  of  the  action.  Section  132  of  the  Code  provides  that 
the  pendency  of  the  action  shall  be  constructive  notice  to  pur- 
chasers, from  the  time  of  the  filing  of  the  notice  only,  and  that 
purchasers  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  such  notice,  to  the  same  extent  as  if  they  were  made 
parties  to  the  action.  This  is  the  whole  scope  and  object  of  the 
notice.  It  has  no  relation  to  titles  acquired  after  judgment. 
It  never  was  pretended  that,  any  notice  was  necessary  to 'render 

1  Hovey  v.  Hill,  3  Lans.  16Y. 
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the  judgment  effectual  as  against  parties  claiming  under  the 
defendant,  by  transfer  subsequent  to  the  judgment.  The  judg- 
ment disposes  of  the  rights  of  the  parties,  and  is  a  matter  of 
public  record.  Its  effect  cannot  be  impaired  by  any  subsequent 
transfer  by  the  defendant.  He  is  concluded  by  it,  and  his 
grantee  cannot  be  in  any  better  situation  than  the  party  from 
whom  he  obtained  his  right.1 

1  Per  Rapallo,  J.,  in  Sheridan  v.  Andrews,  49  N.  T.  478 ;  Campbell  v.  Hall,  16 
N.  T.  679 ;  Totten  v.  Stuyvesant,  3  Edw.  600. 


CHAPTER  XXI 1. 

PRACTICE   IN   ACTIONS   TO   FORECLOSE   MORTGAGES 


Nature  of  the  Action. 

The  Revised  Statutes  provide  that  whenever  a  bill  shall  be 
filed  for  the  foreclosure  and  enforcement  of  a  mortgage,  the  court 
shall  have  power  to  decree  a  sale  of  the  mortgaged  premises,  or 
such  part  thereof  as  may  be  sufficient,  to  discharge  the  amount 
due  on  the  mortgage,  and  the  costs  of  suit.1  The  enactment 
was,  however,  declaratory  of  the  law,3  and  the  practice  in  this 
State  has  always  been  to  sell  the  property  in  the  enforcement  of 
the  Hen,  and  not  to  foreclose  the  equity  of  redemption.3  The 
action  therefore  is  not,  properly  speaking,  an  action  to  foreclose, 
but  rather,  as  the  statute  expresses  it,  to  enforce  the  mortgage. 
It  is  governed  by  the  general  rules  of  practice  under  the  Code, 
the  consideration  of  the  most  of  which  does  not  properly  fall 
within  the  scope  of  this  work,  it  being  intended  to  diseuss  only 
those  rules  which  especially1  concern  the  rights  and  remedies  of 
parties  to  mortgages. 

As  one  result  of  the  proposition  that  an  action  to  foreclose 
partakes  of  the  nature  of  a  suit  in  equity,  the  parties  have  no 
legal  right  to  have  the  issues  which  may  be  raised  by  the  plead- 
ings tried  by  a  jury.  In  equitable  actions  it  has  always  rested 
in  the  discretion  of  the  court  either  to  ask  the  aid  of  a  jury  to 
inform  the  conscience  of  the  court,  or  to  decide  the  case  with- 
out such  aid.4 

1  2  R.  S.  191,  §  151.  2  Bolles  v.  Duff,  43  N.  Y.  469. 

3  Mills  y.  DenDia,  3  Johns.  Ch.  367. 

4  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  8  Hun,  21. 
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What  Courts  have  Jurisdiction. 

An  action  to  foreclose  a  mortgage  may  be  brought  in  tbe 
Supreme  Court,  which  succeeds  to  the  powers  of  the  old  Court 
of  Chancery,  and  has  a  general  jurisdiction  both  at  law  and  in 
equity.1  Such  an  action  is  a  local  action,  and  the  venue  must 
be  laid  and  the  trial  must  be  had  in  the  county  in  which  the 
mortgaged  premises,  or  some  part  thereof,  are  situated.2  it 
cannot  be  tried,  either  in  whole  or  in  part,  in  any  other  county.3 

Jurisdiction  to  foreclose  a  mortgage  on  real  property  situated 
within  their  respective  local  limits  is  also  vested  in  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,4  the 
Superior  Court  of  the  city  of  New  York,5  the  Superior  Court 
of  Buffalo,8  the  City  Court  of  Brooklyn 7  and  the  county  courts.8 
The  Mayor's  Court  of  the  city  of  Hudson  and  the  Recorder's 
Courts  of  the  cities  of  Utica  and  Oswego  have  also  such  juris- 
diction under  the  Code  of  Procedure,9  and  it  is  not  disturbed 
by  the  Code  of  Remedial  Justice,  which  is  to  take  effect  May 
1,  187Y.10 

Service  of  Summons. 

The  jurisdiction  of  the  respective  local  courts-  does  not  de- 
pend upon  the  place  where  the  process  is  served,  but  upon  the 
place  where  the  real  estate  affected  by  the  foreclosure  is  situ- 
ated ;  and  when  a  court  acquires  jurisdiction  in  this  way  the 
action  may  be  commenced  by  service  of  the  summons  in  any  of 
the  counties  of  this  State,  or  by  publication  against  non-resident 
defendants.11 

I  Const,  of  1869,  art.  6,  §  6.  !  Code  of  Proc.  §  123. 
3  Gould  v.  Bennett,  59  N.  Y.  124. 

'  *  Code  of  Proc.  §  33 ;  Code  of  Rem.  Just.  §  263. 
5  Code  of  Proc.  §  33 ;  Code  of  Rem.  Just.  §  263. 
'  Laws  of  1873,  c.  239  ;  Code  of  Rem.  Just.  §  263. 
'  Laws  of  1873,  c.  239 ;  Code  of  Rem.  Just.  §  263. 

8  Code  of  Proc.  §  30 ;  Code  of  Rem.  Just.  §  340 ;  Arnold  v.  Rees,  18  N.  Y. 
57;  s.  a.  17  How.  35;  overruling  Hall  v.  Nelson,  23  Barb.  88. 

9  §  33.  10  §§  2,  4. 

II  Porter  v.  Lord,  4  Duer,  682 ;  s.  c.  4  Abb.  Pr.  43  ;  s.  o.  13  How.  254 ;  Bates 
v.  Reynolds,  1  Bosw.  685;  Varian  v.  Stevens,  2  Duer,  635;  Spyer  v.  Fisher,  5  J. 
&  S.  93,  101;  see  Code  of  Rem.  Just.  §  278. 
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Where  one  or  more  of  the  defendants  cannot  be  found  with- 
in this  State,  the  summons  may  be  served  upon  such  defendants 
by  publication  in  two  newspapers,  and  if  their  places  of  resi- 
dence are  known,  by  depositing  a  copy  of  the  summons  and 
complaint  in  the  post  office,  directed  to  them.1 

If  any  party  or  parties  having  any  interest  in  or  lien  upon 
the  mortgaged  premises  are  unknown  to  the  plaintiff,  and  the 
residence  of  such  party  or  parties  cannot,  with  reasonable  dili- 
gence be  ascertained  by  him,  service  of  the  summons  upon  such 
parties  may  be  made  by  publication  in  the  State  paper  and  a 
newspaper  published  in  the  county  where  the  premises  are  situ- 
ated.2 Such  a  case  would  arise  if  the  owner  of  the  equity  of 
redemption  should  die,  and  it  should  remain  an  uncertain  or  a 
disputed  question  as  to  who  were  his  heirs  at  law.  If  service  of 
the  summons,  in  such  a  case,  should  be  made  under  the  terms 
of  the  statute,  it  would  bar  all  parties  in  interest,  even  though 
they  might  have  been  infants.3  It  has  sometimes  been  the  prac- 
tice to  foreclose  by  advertisement  in  order  to  cut  off  unknown 
heirs,  since  the  statute  directs  the  notice  of  sale  to  be  served  on 
the  personal  representatives  of  the  deceased  mortgagor,  and 
does  not  require  it  to  be  served  upon  th«  heirs  at  law  ;  but  a 
more  satisfactory  title  may  be  made  by  foreclosing  by  action 
and  serving  the  summons  in  the  way  indicated. 

Prior  to  the  Code,  service  of  a  subpoena  upon  a  married  wo- 
man in  a  chancery  suit  was  only  necessary  when  the  proceeding 
was  against  her  in  respect  to  her  separate  estate,  in  which  her 
husband  was  only  a  nominal  party ;  and  not  where  the  estate 
was  in  the  husband,  the  wife  having  merely  an  inchoate  right  of 
dower.  In  the  latter  case  it  was  the  duty  of  the  husband  to  put 
in  a  joint  answer  for  himself  and  wife.  If  the  wife  refused  to 
answer,  the  bill  would  be  taken  as  confessed  against  her  unless 
she  applied  and  obtained  an  order  to  answer  separately.4  This 
rule  has  not  been  changed  by  the  Code,  and  it  is  not  necessary 
to  serve  the  wife  of  the  owner  of  the  equity  of  redemption  with 
the  summons  in  an  action" to  foreclose  a  mortgage  in  order  to 

1  Code,  §  133.  2  Code,  §  135. 

3  Wheeler  v.  Scully,  50  N.  Y.  66?. 

4  Ferguson  v.  Smith,  2  Johns.  Ch.  139 ;  Leavitt  v.  Cruger,  1  Paige,  421. 
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cut  off  her  inchoate  right  of  dower ;  service  upon  the  hushand 
is  sufficient.1  It  will  be  observed  that  this  rule  only  affects  the 
service  of  the  summons ;  if  the  wife  is  not  a  party  to  the  action 
her  inchoate  right  of  dower  will  not  be  barred.2 


Appearance  of  Defendants. 

A  voluntary  appearance  by  the  defendant  is  equivalent  to 
personal  service  of  the  summons  upon  him.3  The  appearance 
is  commonly  by  attorney,  though  an  appearance  in  person  is 
always  proper. 

Where  a  solvent  attorney  appears  for  a  defendant,  though 
■  without  authority,  the  defendant  will  be  bound  after  judgment.4 
There  are  dicta  to  the  effect  that  such  an  appearance  will  be- 
come binding  as  soon  as  the  opposite  party  has  acted  upon  it, 
but  it  cannot  be  regarded  as  settled  by  authority  that  any  ap- 
pearance before  judgment,  or  by  an  attorney  who  is  not  of 
sufficient  pecuniary  ability  to  answer  for  his  acts,  will  be  conclu- 
sive upon  the  party.  It  has  been  held  that  even  a  forged  no- 
tice of  appearance,  executed  without  authority  from  the  client 
or  from  the  attorney  whose  name  is  used,  is  sufficiently  valid  to 
render  the  judgment  apparently  regular,  and  that  such  a  judg- 
ment cannot  be  attacked  collaterally.1" 

A  party  to  the  action  may  serve  a  notice  of  appearance  at 
any  stage  of  the  action,  either  before  or  after  judgment,  and  he 
will  then  be  entitled  to  notice  of  all  subsequent  proceedings.7 

The  fact  that  the  plaintiff  or  any  other  party  to  the  action 
died  subsequent  to  the  entry  of  the  judgment,  will  not  make  it 
necessary  to  revive  the  action  as  against  the  legal  representatives 


1  Foote  v.  Lathrop,  53  Barb.  183  ;  s.  c.  affi'd  41  ST.  T.  358;  Eckerson  v.  Voll- 
mer,  11  How.  42 ;  Lathrop  v.  Heacock,  4  Lans.  1 ;  AVhite  v.  Coulter,  1  Hun,  357 ; 
s.  o.  3  N.  Y.  Sup.  (T.  &  C.)  608 ;  Watson  v.  Church,  3  Hun,  80 ;  s.  c.  5  N.  Y.  Sup. 
(T.  <fe  C.)  243. 

»  Mills  v.  Van  Voorhies,  10  Abb.  Pr.  162;  affi'd  20  N.  Y.  412. 

3  Code,  §  111. 

4  Denton  v.  Noyes,  6  Johns.  296  ;  Brown  v.  Nichols,  42  N.  Y.  26. 
*  American  Tns.  Co.  v.  Oakley,  9  Paige,  496. 

'  Ferguson  v.  Crawford,  7  Hun,  25. 

'  Martine  v,  Lowenstein,  6  Hun,  225;  Knapp  v.  Burnham,  11  Paige,  330. 
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of  such  deceased  party ; *  but  if  the  plaintiff  or  any  one  of  the 
defendants  dies  before  judgment  is  entered,  the  action  must  be 
revived  as  against  them  or  the  judgment  will  be  void.2 


Joinder  of  Actions  to  Foreclose  two  or  more  Mortgages. 

The  Code  permits  the  plaintiff  to  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they  be  such  as  have 
heretofore  been  denominated  legal  or  equitable  or  both,  where 
they  all  arise  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subjects  of  action ;  or  contract,  express  or 
implied,  or  where  they  fall  within  the  other  provisions  of  the 
statute.  Actions  of  foreclosure  are  specially  excepted  from  the 
rule  which  requires  that  the  causes  of  action  in  all  other  actions 
must  affect  all  the  parties  to  the  action,  and  not  require  different 
places  of  trial.3 

It  would  seem  to  be  clear  that  two  or  more  mortgages  given 
at  the  same  time  as  parts  of  the  same  agreement,  though  upon 
different  parcels  of  land  would "  arise  out  of  the  same  transac- 
tion ;  "  it  would  also  seem  that  two  or  more  mortgages  upon 
the  same  parcel  of  land,  though  given  at  different  times  and 
upon  different  contracts,  would  "  arise  out  of  transactions  con- 
nected with  the  same  subject  of  action,"  and  that  in  either  case 
the  foreclosure  of  all  of  the  mortgages  might  properly  be  accom- 
plished in  one  action.  A  bond  and  mortgage  also  arises  "  out 
of  contract,"  and  on  this  ground  it  would  follow  that  a  plaintiff 
might  include  an  indefinite  number  of  mortgages  in  one  action. 
The  language  of  the  statute  is  broad  enough  to  cover  the 
joinder  of  an  action  of  foreclosure,  against  A.  and  his  property 
with  a  like  action  against  B.  and  his  property,  since  it  is  not 
necessary  that  all  the  causes  of  action  shall  affect  all  of  the 
parties  to  the  action ;  but  such  a  proceeding  would  be  quite 
unusual,  and  would  not  meet  with  approval  from  the  courts. 

"Where  there  are  two  mortgages  upon  the  same  premises, 
given  by  the  same  mortgagor  to  the  same  mortgagee,  only  one 

1  Hays  v.  Thomae,  56  N.  T.  521 ;  Harrison  v.  Simons,  3  Edw.  Ch.  394;  Lynde 
v.  O'Donnell,  21  How.  34. 

2  Gerry  v.  Post,  13  How.  118.  3  Code,  §  167. 
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action  to  foreclose  both,  is  proper.  In  such,  a  case,  before  the 
Code,  the  court  exercised  its  discretion  with  regard  to  costs, 
against  a  complainant  who  brought  two  suits.1 

"Where  premises  are  incumbered  with  two  mortgages,  and  a 
foreclosure  is  brought  upon  the  first  to  which  the  holder  of  the 
junior  incumbrance  is  a  party,  it  will  ordinarily  be  unnecessary 
for  him  to  do  more  than  to  appear  and  wait  until  a  surplus  is 
created  by  the  sale  of  the  property  in  the  action  already  pend- 
ing. But  in  some  cases  this  will  not  be  sufficient.  In  Rankin 
v.  Reformed  Protestant  Dutch  Church  (1  Edw.  Ch.  20),  a  first 
mortgage  was .  foreclosed  for  default  in  payment  of  interest. 
The  mortgagor  paid  the  arrears  of  interest  and  costs,  and  a  sale 
was  stayed  under  2  E..  S.  192,  193.  A  defendant  who  was  the 
owner  of  a  second  mortgage,  petitioned  for  a  sale,  showing  that 
his  mortgage  was  due,  and  asking  for  a  reference  to  take  an 
account  of  the  moneys  due  him.  It  was  held  by  McCoun,  V.  C, 
that  it  was  not  safe  to  proceed  oto  said  petition  ;  that  the  defend- 
ant might  file  a  supplemental  bill  setting  forth  the  original  bill 
and  decree  and  praying  for  permission  to  move  the  latter  and 
be  paid,  after  the  first  mortgage  is  satisfied,  his  amount  and 
costs,  and  that  he  might  thus  connect  his  proceedings  with  the 
original  bill  without  danger  from  an  objection  that  another 
suit  was  pending  in  relation  to  the  same  matter.  In  Bache  v. 
Purcell  (6  Hun,  518),  a  judgment  of  foreclosure  and  sale  was 
entered  in  an  action  upon  a  first  mortgage,  and  the  mortgagor 
stayed  proceedings  by  taking  an  appeal  and  giving  security. 
The  owner  of  the  second  mortgage  then  commenced  an  action 
to  foreclose,  and  was  met  by  an  answer  setting  up  the  previous 
judgment  as  a  bar,  he  having  been  a  party  to  that  action.  It 
was  held  that  while  the  equity  of  redemption  remained  in  the 
mortgagor  or  the  owner  of  the  fee,  there  was  no  reason  for  hold- 
ing that  a  decree  upon  a  first  mortgage  ipso  facto  operated  as 
a  bar  to  present  proceedings  to  enforce  junior  mortgages  or 
judgments. 

Consolidation  of  Actions  to  foreclose. 

The  provisions  of  the  Revised  Statutes  respecting  the  con- 
solidation of  actions  remain  unaffected  by  any  of  the  provisions 

1  Roosevelt  v.  Ellithorp,  -10  Paige,  415. 
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of  the  Code.1  Those  provisions  apply  exclusively  to  the  con- 
solidation of  actions  at  law,  and  have  never  been  construed  as 
applicable  to  cases  in  equity.3  In  Grant  v.  Spencer  (not 
reported  except  by  memorandum  in  Yoorhies'  Code,  p.  336, 
§  e),  it  was  said  that  actions  of  foreclosure  Avill  not  be  consoli- 
dated under  any  circumstances,  and  a  motion  to  consolidate  two 
foreclosure  suits  was  denied  by'DAviES,  J.,  with  costs  in  both 
suits. 

Complaint. 

The  complaint  in  an  action  to  foreclose  a  mortgage  is  gov- 
erned by  the  general  rules  applicable  to  actions  under  the  Code. 
It  should  contain  a  plain  and  concise  statement  of  the  facts  con- 
stituting the  cause  of  action,  without  unnecessary  repetition.3 

It  is  not  necessary  to  allege  in  the  complaint,  the  indebted  • 
ness  for  which  the  bond  and  mortgage,  were  given,  and,  if 
alleged,  it  will  not  have  to  be  proved.  It  is  only  necessary  to 
show  the  execution  of  the  bond  and  mortgage.4 

The  bond  and  mortgage  should  be  correctly  described, 
though  a  mere  technical  variance  will  be  disregarded.5 

If  a  mortgage  be  payable  on  demand,  it  is  due  at  once,  and 
no  demand  need  be  made  or  alleged.6 

The  statute  requires  that  upon  filing  a  bill  for  the  fore- 
closure or  satisfaction  of  a  mortgage,  the  complainant  shall  state 
therein  whether  any  proceedings  have  been  had  at  law  for  the 
recovery  of  the  debt  secured  thereby,  or  any  part  thereof,  and 
whether  such  debt,  or  any  part  thereof,  has  been  collected.7  If 
an  action  at  law  has  been  commenced,  but  has  not  proceeded  to 
judgment,  the  proceedings  at  law  cannot  be  further  prosecuted 
unless  by  authority  from  the  court  in  which  the  foreclosure  is 
pending,  but  the  foreclosure  suit  will  proceed  without  interrup- 
tion. But,  if  it  appear  that  any  judgment  has  been  obtained 
in  a  suit  at  law,  for  the  moneys  demanded  in  such  bill,  or  any 
part  thereof,  no  proceedings  shall  be  had  in  such  case,  unless  to 

1  2  R.  S,  383,  §§  36,  37,  38.  2  See  2  Waits  Pr.  555. 

3  Code,  §  142.  4  Day  v.  Perkins,  2  Sandf.  Ch.  359. 

6  Hadley  v.  Chapin,  11  Paige,  245.  6  Gillett  v.  Balcom,  6  Barb.  370. 

7  1  R.  S.  191,  §  155;  Lovett  v.  German  Reformed  Church,  12  Barb.  67. 
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an  execution  against  the  property  of  the  defendant  in  such  judg- 
ment, the  sheriff  shall  have  returned  that  the  said  execution  is 
unsatisfied,  in  whole  or  in  part,  and  that  the  defendant  has 'no 
property  whereof  to  satisfy  such  execution,  except  the  mort- 
gaged premises.1 

'  It  is  necessary  that  the  plaintiff  should  show  that  all  of  the 
defendants  have  some  interest  in  the  equity  of  redemption 
which  makes  them  proper  parties  to  the  action,  but  this  may  be 
sufficiently  done  by  a  general  allegation  that  the  defendants  who 
may  be  designated  have  or  claim  to  have  some  interest  in  or  lien 
upon  the  mortgaged  premises,  which,  if  any,  is  subsequent  to 
the  plaintiffs  mortgage.2 

The  prayer  for  judgment  should  be  for  all  the  relief  the 
plaintiff  considers  himself  entitled  -to,  and  a  personal  judgment 
cannot  be  granted  against  a  defendant  who  does  not  appear,  un- 
less it  be  asked  for  in  the  complaint.3 

If  an  action  be  commenced  for  the  foreclosure  of  a'  mort- 
gage, on  the  ground  of  non-payment  of  an  installment  of  prin- 
cipal or  interest,  and  subsequent  to  the  commencement  of  the 
action,  the  whole  amount  becomes  due,  the  plaintiff  may,  by 
supplemental  complaint,  proceed  in  the  action  for  the  full  sum.4 
This  will  not  be  the  case  if  nothing  was  due  at  the  time  of  the 
commencement  of  the  action,  since  a  cause  of  action  cannot  be 
created  by  a  supplemental  complaint.5  But  if  the  original  com- 
plaint shows  facts  entitling  the  plaintiff  to  some  relief,  he  may 
show,  by  supplemental  complaint,  that  facts  have  since  transpired 
which  entitle  him  to  further  relief.6 

An  action  to  enforce  a  "bond  and  mortgage  by  foreclosure 
and  sale  under  the  statute,  is  not  an  action  upon  a  written  in- 
strument for  the  payment  of  money  only,  but  upon  an  instru- 

1  2R.  S.  191,  §§153,  156. 

2  Drury  v.  Clark,  16  How.  424  ;  Frost  v.  Koon,  30  N.  T.  42S,  448 ;  Aldrich  v. 
Lapham,  6  How.  129  ;  s.  o.  1  Code  R.  N.  S.  408. 

5  Simonson  v.  Blake,  20  How.  484;  s.  o.  12  Abb.  331 ;  Bullwinker  y.  Ryker, 
12  Abb.  311 ;  Freifch  v.  New,  20  Barb.  484. 

4  Malcolm  v.  Allen,  49  N.  Y.  448. 

'MoCollough  v.  Colby,  4  Bosw.  603  ;  Candler- v.  Pettit,  1  Paige,  168;  Stil- 
well  t.  Van  Epps,  1  Paige,  615. 

0  Candler  v.  Pettit,  1  Paige,  168 ;  Hasbrouck  v.  Shuster,  4  Barb.  285  ;  Bost- 
wiok  v.  Menck,  8  Abb.  N.  S.  169. 
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ment  for  the  payment  of  money  and  providing  for  a  sale  of  the 
defendant's  property  in  case  of  default.  For  this  reason,  a  com- 
plaint in  such  an  action  cannot  properly  be  verified  by  the  attor- 
ney simply  because  the  bond  is  in  his  possession.1  In  a  case 
where  a  verification  was  thus  made,  an  unverified  answer  was 
held  to  be  proper.2 

Notice  of  No  Personal  Claim. 

In  the  case  of  a  defendant  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant,  with  the 
summons,  a  notice  subscribed  by  the  plaintiff  or  his  attorney, 
setting  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  it,  if  it  affects  specific  real  or 
personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant ;  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant,  unless,  within  the  time  for  answer- 
ing, he  shall,  in  writing,  demand  the  same.  If  a  defendant, 
upon  whom  such  notice  is  served,  unreasonably  defend,  the 
action,  he  shall  pay  costs  to  the  plaintiff.3  It  is  not  necessary  to 
serve  this  notice,  even  if  the  complaint  be  not  served,  except 
for  the  purpose  of  saving  costs.4 

This  provision  of  the  Code  does  not  deprive  the  court  of  the 
power  in  equity  cases  to  award  costs  for  unreasonably  defending 
"against  defendants  upon  whom  a  copy  of  the  complaint,  but  no 
such  notice,  has  been  served,  and,  since  the  complaint  furnishes 
the  necessary  information  to  the  defendant  more  fully  than  the 
notice,  which  is  nothing  more  than  an  abstract  of  it,  it  is  not 
necessary  to  serve  the  notice  in  case  a  copy  of  the  complaint  is 
served  with  the  summons.5  < 

Change  of  Parties. 

Where  the  plaintiff,  or  any  of  the  defendants  in  the  action, 
die  before  the  rendition  of  judgment,  it  should  be  revived  and 
continued  in  the  name  of  their  representatives,8  but  if  any  of  the 

1  Code,  §157.  2  Peyser  v.  McCormack,  7  Hun,  300. 

3  Code,  §  131.  *  Gallagher  v.  Egan,  2  Sandf.  742. 

0  O'Hara  t.  Brophy,  24  How.  379.         ■  Gerry  v.  Post,  13  How.  118. 
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parties  die  after  judgment,  no  revivor  is  necessary  in  order  that 
a  sale  may  be  made.1 

Where  a  reference  is  ordered  to  ascertain  the  amount  due 
on  a  judgment  of  foreclosure,  there  is  no  necessity  for  a  change 
of  parties  in  consequence  of  an  assignment  of  the  decree, 
whether  made  before  or  after  the  order  of  reference,  as  this  is  a 
collateral  inquiry  and  not  a  trial  of  an  issue  formed  by  the 
pleadings.2 

Where  one  plaintiff  is  substituted  for  another,  particularly 
where  the  person  who  is  thus  substituted  was  originally  a  de- 
fendant, and  had  no  identity  with  the  action  as  it  was  instituted, 
the  order  for  such  substitution  should  not  be  made  except  upon 
notice  to  all  of  the  defendants,  including  those  who  did  not 
appear.3 

Practice  on  Failure  to  Answer. 

Rule  72  provides  that  if,  in  an  action  to  foreclose  a  mort- 
gage, the  defendant  fails  to  answer  within  the  time  allowed  for 
that  purpose,  or  the  right  of  the  plaintiff  as  stated  in  the  com- 
plaint is  admitted  by  the  answer,  the  plaintiff  may  have  an 
order  referring  it  to  the  clerk,4  or  to  some  suitable  person  as 
referee,  to  compute  the  amount  due  to  the  plaintiff,  and  to  such 
of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged 
premises,  and  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels,  if  the  whole  amount  secured  by 
the  mortgage  has  not  become  due.  If  the  defendant  is  an  in- 
fant, and  has  put  in  a  general  answer  by  his  guardian,  or  if  any 
of  the  defendants  are  absentees,  the  order  of  reference  shall, 
also  direct  the  person  to  whom  it  is  referred  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  ex- 
amine the  plaintiff  or  his  agent  on  oath,  as  to  any  payments 

1  Lynde  v.  O'Donnell,  21  How.  34;  s.  o.  12  Abb.  286. 

2  Laing  v.  Titus,  18  Abb.  S88.  s  McLean  v.  Tompkins,  18  Abb.  24. 

4  By  Laws  of  1876,  c.  205,  it  is  enacted  that  no  clerk,  deputy  clerk,  or  assist- 
ant clerk  of  any  court  of  "record  in'  the  counties  of  New  York  and  Kings,  or  of 
the  surrogate's  court  in  said  counties,  shall  hereafter  be  appointed  referee,  re- 
ceiver or  commissioner  under  any  order  or  judgment  of  any  court,  unless  the  par- 
ties to  the  action  mutually  agree  to  such  referee. 
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which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage  preparatory  to  the  application  for  judgment  of  fore- 
closure and  sale.  When  no  answer  is  put  in  by  the  defendant, 
within  the  time  allowed  for  that  purpose,  or  any  answer  deny- 
ing any  material  facts  of  the  complaint,  the  plaintiff,  after  the 
cause  is  in  readiness  for  trial  as  to  all  of  the  defendants,  may 
apply  for  judgment  at  any  special  term,  upon  due  notice  to  such 
of  the  defendants  as  may  have  appeared  in  the  action,  and  with- 
out putting  the  cause  on  the  calendar.  The  plaintiff,  in  such 
case,  when  he  moves  for  judgment,  must  show  by  affidavit  or 
otherwise,  whether  any  of  the  defendants  who  have  not  ap- 
peared are  absentees  ;  and,  if  so,  he  must  produce  the  report  as 
to  the  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  of  the  examination  of  the  plaintiff  or  his  agent  on 
oath,  as  to  any  payments  which  have  been  made.  And  in  all 
foreclosure  cases,  the  plaintiff,  when  he  moves  for  judgment, 
must  show  by  affidavit  or  the  certificate  of  the  clerk  of  the 
county  in  which  the  mortgaged  premises  are  situated,  that  a 
notice  of  the  pendency  of  the  action,  containing  the  names  of 
the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  time  and  place  of  recording  the  same,  has 
been  filed  at  least  twenty  days  before  such  application  for  judg- 
ment, and  at  or  after  the  time  of  filing  the  complaint,  as  required 
by  section  132  of  the  Code  of  Procedure.1 

On  applying  for  judgment  of  foreclosure  and  sale  in  case 
•  of  a  default,  the '  following  facts  should  appear  on  the  papers 
presented  to  the  court : 

1.  That  the  defendants  have  properly  been  served  with 
the  summons,  or  that  they  have  appeared,  that  the  time  to 
answer  has  expired,  and  that  no  answer  or  demurrer  has  been 
received. 

2.  Whether  the  whole  amount  of  the  mortgage  is  or  is  not 
due.2 

3.  Whether  any  of  the  defendants  are  infants  or  absentees.8 

1  Rule  12. 

*  Anonymous,  3  How.  158. 

3  Id. 

18 
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4.  That  a  proper  notice  of  lis  pendens  had  been  filed  at  least 
twenty  days  Before  the  application. 

The  "affidavit  of  regularity"  which  was  required  to  be 
made  by  the  solicitor  for  the  complainant,  under  the  practice  in 
chancery  before  the  Code,  is  no  longer  necessary.1 

If  a  defendant  gives  notice  of  appearance  in  the  action  be- 
fore the  expiration  of  the  time  for  answering,  he  is  entitled  to 
eight  days'  notice  of  the  time  and  place  of  the  application  to 
the  court  for  the  relief  demanded  in  the  complaint.2  Upon  the 
hearing  of  this  application,  the  court  may  either  compute  the 
amount  due,  or  refer  the  computation  to  the  clerk  or  some  other 
suitable  person.3 

If  the  whole  amount  of  the  mortgage  has  not  become  due, 
the  order  of  reference  must  direct  the  referee  "  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels." 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees,  the 
order  of  reference  must  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on  oath 
as  to  any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage  preparatory  to  the  application  for 
judgment  of  foreclosure  and  sale.4 

The.  reference  previous  to  the  hearing  to  compute  the. 
amount  due  to  the  mortgagee,  and  to  prior  incumbrancers,  is 
only  authorized  to  be  made  where  the  rights  of  the  plaintiff,  as 
stated  in  the  complaint,  are  admitted  by  the  answer.  Where 
the  defendants,  therefore,  by  their  answer,  set  up  a  claim  of 
priority  which  is  adverse  to  the  claim  of  the  plaintiff  as  made 
by  his  complaint,  the  referee  is  not  authorized  to  settle  the  ques- 
tion of  priority.  If  he  makes  any  report  whatever  on  the  sub- 
ject of  such  claim,  therefore,  he  should  merely  ascertain  the 
amount  due,  upon  the  supposition  that  the  claim  of  priority  as 
made  by  the  answer  is  well  founded,  leaving  it  for  the  court, 
upon  the  hearing,  to  decide  the  question  upon  the  legal  or 

1  4  Edm.  St.  667,  §  11 ;  Law3  of  1840,  c.  342,  as  am'd  by  Laws  of  1844,  o.  400. 
Fob  the  requisites  of  the  "affidavit  of  regularity,"  see  Nutt  v.  Hill,  6  Paige,  9. 

2  Code,  §  246.  '  Kelly  v.  Searing,  4  Abb.  354.  4  Rule  12. 
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•equitable  rights  of  the  defendants,  upon  the  facts  stated  in  their 
answers.1 

A  defendant  who  has  appeared  in  the  cause  is  entitled  to 
notice  of  every  proceeding  therein  which  may  affect  his  rights 
injuriously,  except  in  those  cases  where,  by  the  rules  and  prac- 
tice of  the  court,  he  is  bound  to  watch  the  proceedings,  so  as  to 
protect  his  rights  without  such  notice.  The  defendants  are  en- 
titled to  a  summons  to  attend  a  reference  preliminary  to  a 
judgment  of  foreclosure,  so  that  they  may  see  that  the  interest 
is  correctly  computed.  If  they  attend  upon  the  reference  and- 
make  objections  to  the  draft  of  the  referee's  report,  so  as  to 
authorize  them  to  except  to  the  same,  it  would  be  necessary  for 
the  plaintiff  to  file  the  report,  and  have  it  duly  confirmed,  be- 
fore he  could  apply  to  the  court  for  an  order  of  sale  founded 
upon  such  report.  If  the  defendants  have  no  opportunity  to 
be  present  at  the  reference,  they  can  urge  this  irregularity  in 
opposition  to  the  plaintiff's  application  for  an  order  of  sale.3 

The  notice  of  application  for  the  relief  demanded  in  the 
■complaint  is  sufficient  notice  to  apprize  an  adult  defendant,  who 
has  not  denied  any  of  the  allegations  in  the  plaintiff's  complaint, 
that  the  computation  will  be  made  on  the  hearing  of  the  motion, 
and  the  court  may  proceed  at  once  to  compute  the  amount,  or 
may  refer  the  computation  to  the  clerk  or  any  other  suitable 
person.3  In  such  a  case,  no  new  notice  or  summons  need  be 
given  to  the  defendant  to  enable  him  to  attend  such  reference, 
though  it  is  the  common  practice  to  give  such  a  notice,  and  it  is 
not  improper  to  do  so.4  Bat  where  the  reference  is  to  do  some- 
thing more  than  merely  to  compute  the  amount  due,  or  where 
an  application  is  made  to  sell  for  payment  of  a  second  install- 
ment coming  due  after  the  entry  of  the  judgment,  a  summons 
should  always  be  served  upon  all  defendants  who  have  appeared 
to  attend  at  the  reference,  since  a  defendant  must  always  be  , 
able  to  attend  at  every  stage  of  the  cause,  if  he  should  see  fit 
tc  do  so,  in  order  to  declare  and  protect  his  rights.5 

If   no  objection  be  made  to  the  proceedings  before  the 


1  Per  Chancellor  Walworth,  in  Harris  v.  Fly,  Y  Paige,  421. 

*  Knapp  v.  Burnham,  11  Paige,  330.  "  Rule  72. 

*  Kelly  v.  Searing,  4  Abb.  354.  s  Knapp  v.  Burnham,  11  Paige,  330. 
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referee,  or  to  his  report,  upon  the  coming  in  of  his  report,  and 
without  further  notice,  the  plaintiff  may  have  judgment.  The 
reference  is  not  a  proceeding  which  renders  a  new  notice  to  the 
defendants  necessary,  nor  need  such  reference  be  executed  in 
the  county  in  which  the  action  is  triable.1 

The  amount  due  on  the  bond  and  mortgage  for  principal 
and  interest  may  be  collected,  though  it  exceed  the  penalty  of 
the  bond.2  If  taxes  shall  have  been  paid  by  the  mortgagee 
to  protect  his  lien,  the  amount  of  them  may  be  added  to  the 
amount  due  on  the  bond,3  so  also  if  rent  be  paid  by  the  mort- 
gagee, the  mortgage  being  upon  a  leasehold,  the  rent  may  be 
added,4  but  insurance,  premiums  cannot  be  collected  unless  by 
express  agreement  of  the  mortgagor  or  owner  of  the  estate.51 
It  might  admit  of  a  doubt  as  to  whether  either  taxes  or  insur- 
ance premiums  could  be  included  in  the  amount  due,  if  there 
were  no  proper  allegations  in  the  complaint  to  show  that  the 
plaintiff  was  entitled  to  include  them. 

If  the  reference  be  merely  to  compute  the  amount  due,  the 
testimony  of  the  witnesses  need  not  be  signed  by  them  or  filed 
with  the  report,6  but  in  such  cases,  it  is  proper  that  the  referee 
should  annex  to  his  report  an  abstract  of  the  documentary  evi- 
dence produced  before  him.' ' 

If  some  of  the  defendants  being  infants  or  absentees,  the 
order  of  reference  requires  the  referee,  in  addition  to  comput- 
ing the  amount  due,  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his 
agent  on  oath  as  to  any  payments  which  have  been  made,8  the 
testimony  of  the  witnesses  must  be  signed  by  them,  and  the 
report  of  the  referee  must  be  filed  with  the  testimony.9  If  the 
plaintiff  is  a  corporation,  it  is  proper  to  examine  the  officers  of 


1  Kelly  v.  Searing,  4  Abb.  854. 
8  Mower  v.  Kip,  6  Paige,  88. 

*  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  870;  Burr  v.  Veeder,  3  Wend.  412  -r 
Rapelye  v.  Prince,  4  Hill,  119. 

4  Robinson  v.  Ryan,  25  N.  Y.  320. 

*  Faure  v.  Winans,  1  Hopk.  283.  •  Rule  39. 
1  Security  Fire  Ina.  Co.  v.  Martin,  IB  Abb.  479.  "  Rule  72. 

*  Rule  89;    Wolcott  v.  Weaver,  3  How.  169  ;    Anonymous,  eiarke,'439  ;  2  R.. 
S.  186,  §§  126,  127,  129. 
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the  corporation  as' to  the  payments  which  ought  to  be  credited 
on  the  mortgage.1 

The  referee  must  swear  and  examine  the  witnesses  himself, 
and  the  evidence  offered  before  him  must  be  legal  evidence  of 
the  matters  referred  to  him ;  he  cannot  take  the  testimony  of 
witnesses  by  their  affidavits  taken  before  some  other  officer 
qualified  merely  to  administer  oaths.2  The  referee  has  no  dis- 
cretion given  to  him,  and  is  limited  to  the  matters  referred  to 
him ;  if  he  is  authorized  to  examine  the  plaintiff  as  to  payments 
on  the  mortgage,  he  is,  limited  to  that,  and,  under  an  order  of 
reference  against  an  absent  defendant,  the  absent  defendant 
cannot  be  examined  in  behalf  of  his  co-defendants  as  to  a 
defence  of  fraud  set  up  in  their  answer.3  This  would  certainly 
be  so,  as  against  a  defendant  who  had  been  once  heard  upon  the 
merits,  but  it  is  believed  that  as  against  absent  or  infant  defend- 
ants the  rule  might  be  different  where  the  reference  was  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  complaint.4 
In  the  case  of  infants  or  absentees,  the  plaintiff  must  prove  his 
debt  before  the  referee  in  the  same  manner  as  if  nothing  had 
been  admitted  by  the  answer.5 

If  the  whole  amount  secured  by  the  mortgage  has  not 
become  due,  the  referee  will  be  directed  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels.6  In 
such  case  the  referee  will  annex  to  his  report  all  of  the  testi- 
mony taken  before  him,  and  the  testimony  of  the  witnesses 
must  be  signed  by  them.1  If  the  referee  decides  that  a  sale  of  the 
whole  premises  is  necessary,  he  should  state  the  reasons  why  that 
will  be  the  most  beneficial  to  the  parties.  And  if  he  decides 
that  the  property  may  be  sold  in  parcels,  he  should  state  the 
relative  situation  and  value  of  the  several  parcels,  and  which 
should  be  first  sold,  or  such  other  facts  in  relation  to  the  prop- 
erty as  will  enable  the  court  to  act  understandingly  in  making 
such  an  order  of  sale  as  will  be  most  beneficial  to  the  parties.8 


1  Ontario  Bank  v.  Strong,  2  Paige,  301. 

3  Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  4*79. 

s  McCrackan  v.  Valentine's  Executors,  9  N.  Y.  (5  Seld.)  42. 

4  2  R.  S.  186,  §  127.  '  Mills  v.  Dennis,  3  Johns.  Ch.  367. 
*  Rule  72;  Everitt  v.  Huffman,  1  Paige,  648.  '  Rule  39. 

"  Ontario  Bank  v.  Strong,  2  Paige,  301. 
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A  sale  of  the  whole  premises  can  only  be  most  beneficial  to  the* 
parties,  when  the  largest  amount  of  money  is  realized  from  the 
sale,  so  as  to  leave  the  largest  surplus  after  paying  the  mortgage 
debt.  The  benefit  intended  by  the  statute  is  common  to  both 
parties.1 

If  the  mortgage  be  payable  in  installments,  and  if,  upon  a- 
reference  had  for  that  purpose,  the  referee  reports  that  the 
premises  should  not  be  sold  in  parcels,  it  is  not  necessary  to 
obtain  another  report  upon  that  subject  previous  to  the  obtain- 
ing of  another  order  of  sale  to  pay  installments  which  have 
become  due  subsequent  to  the  judgment ;  but,  in  such  a  case,  it 
is  necessary  to  have  another  reference  to  report  the  amount 
which  had  become  due  on  the  second  installment  of  the  bond 
and  mortgage ;  for,  upon  such  reference,  the  defendant  would 
have  the  right  to  show  that  the  installment  had  been  paid 
either  wholly  or  in  part.3 

"When  the  mortgage  covers  several  lots,  owned  severally  by 
different  defendants,  the  referee  may  be  required  to  ascertain 
and  report  the  order  in  which  the  sale  should  be  made.3 

When  one  defendant  appears  and  makes  default  and  an- 
other defendant  answers,  it  is  not  proper  to  make  any  order  of 
reference  as  against  the  defaulting  defendant,  except  for  the 
purpose  of  computing  the  amount  due,  and  a  judgment  cannot 
be  rendered  against  him  except  upon  application  to  the  court. 
In  such  a  case  if  the  issues  raised  are  referred,  application' 
must  be  made  to  the  court  for  judgment ;  after  the  decision  by 
the  referee,  a  judgment  cannot  be  entered  merely  upon  his 
report.4 

Opening  Default. 

In  actions  to  foreclose  mortgages,  the  settled  practice  has 
been  against  setting  aside  a  regular  default,  simply  upon  affi- 
davits excusing  it,  accompanied  with  an  affidavit  of  merits, 
although  in  ordinary  cases  at  law  the  rule  is  different.  The* 
advantages  of  delay  have  been  deemed  sufficient  to  justify  the 

1  Gregory  v.  Campbell,  16  How.  417. 

•  Knapp  v.  Bnraham,  11  Paige,  330.  *  Bard  v.  Steele,  3  How,  110.  «' 

*  Cram  v.  Bradford,  4  Abb.  193;  Hill  v.  McEeynolds,  80  Barb.  488. 
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adoption  of  more  stringent  practice  than  that  in  this  class  of 
cases.  In  Hunt  v.  Wallis  (6  Paige.  371),  it  was  held  to  be  the 
settled  practice  of  the  Court  of  Chancery,  not  to  set  aside  a  reg- 
ular order  to  take  a  bill  as  confessed  in  a  foreclosure  suit  or  in 
any  other  case  where  the  defendant  has  any  interest  or  induce- 
ment to  delay  the  proceedings  upon  a  simple  affidavit  of  merits, 
although  an  excuse  is  given  for  such  default.  But  in  such 
cases  the  defendant  must  either  produce  the  sworn  answer 
which  he  proposes  to  put  in,  so  that  the  court  may  see  that  he 
has  merits,  or  must,  in  his  petition  or  affidavit,  state  the  nature 
of  his  defence,  and  his  belief  in  the  truth  of  the  matters  con- 
stituting such  defence,  so  far  at  least  as  to  enable  the  court  to 
see  that  injustice  will  probably  be  done,  if  the  order  to  take 
the  bill  as  confessed  is  permitted  to  stand.1  And  as  this  rule  is 
not  inconsistent  with  any  provision  made  by  the  Code  of  Pro- 
cedure, it  is  still  continued  in  force.3 

Form  and  Contents  of  the  Judgment  of  Foreclosure  and  Sale. 

Utile  73  provides  that,  in  every  judgment  for  the  sale  of 
mortgaged  premises,  the  description  and  particular  boundaries 
of  the  property  to  be  sold,  so  far  at  least  as  the  same  can  be 
ascertained  from  the  mortgage,  shall  be  inserted.  And,  unless 
otherwise  specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises  or  so  much  therof  as  may  be 
sufficient  to  raise  the  amount  due  to  the  plaintiff,  for  principal 
interest  and  cost3,  and  which  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  by  or  under 
the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and 
that  the  plaintiff  or  any  other  party  may  become  a  purchaser 
on  such  sale ;  that  the  sheriff  or  referee  execute  a  deed  to  the 
purchaser ;  that  but  of  the  proceeds  of  the  sale  he  pay  to  the 
plaintiff  or  his  attorney,  the  amount  of  his  debt,  interest  and 
costs,  or  so  much  as  the  purchase  money  will  pay  of  the  same, 
and  that  he  take  the  receipt  of  the  plaintiff  or  his  attorney  for 

1  Hunt  v.  Wallis,  6  Paige,  371 ;  Winship  v.  Jewett,  1  Barb.  Ch.  173;  Goodhue 
v.  Churchman,  Id.  596. 

8  Per  Daniels,  J.,  in  Powers  v.  Trenor,  3  Hun,  3;  s.  o.  5  N.  Y.  Sup.  (T.  &  C.) 
281 ;  Code,  §  469  ;  Rule  97. 
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the  amount  so  paid,  and  file  the  same  with  his  report  of  sale ; 
and  that  the  purchaser  at  such  sale  be  let  into  possession  of  the 
premises  on  production  of  the  deed.  All  surplus .  moneys  aris- 
ing from  the  sale  of  mortgaged  premises  under  any  judgment, 
shall  be  paid  by  the  sheriff  or  referee  making  the  sales,  within 
five  days  after  the  same  shall  be  received  and  be  ascertainable, 
in  the  city  of  New  York  to  the  chamberlain  of  the '  said  city, 
and  in  other  counties  to  the  treasurer  thereof,  unless  otherwise 
specially  directed,  subject  to  the  further  order  of  the  court. 
No  report  of  sale  shall  be  filed  or  confirmed,  unless  accom- 
panied with  a  proper  voucher  for  the  surplus  moneys,  andshow* 
ing  that  they  have  been  paid  over,  deposited  or  disposed  of  in 
pursuance  of  the  judgment.  The  referee  to  be  appointed  in 
foreclosure  cases  shall  be  selected  by  the  court,  and  the  court 
shall  not  appoint  as  such  referee  a  person  nominated  by  a  party 
to  the  action,  or  his  counsel.1 

In  the  counties  of  New  York  and  Kings,  no  clerk,  deputy 
clerk  or  assistant  clerk  of  any  court  of  record,  can  be  appointed 
referee,  unless  the  parties  to  the  action  mutually  agree  to  such 
appointment.3 

"Where  a  controversy  exists  between  different  defendants  in 
relation  to  the  order  in  which  the  several  portions  of  the  prem- 
ises should  be  sold,  instead  of  directing  a  reference  preliminary 
to  the  judgment  to  settle  the  order  in  which  the  premises  should 
be  sold,  a  provision  may  be  inserted  in  the  judgment  directing 
that,  if  it  shall  appear  to  the  referee  that  separate  parcels  of  the 
mortgaged  premises  have  been  conveyed  or  incumbered  by  the 
mortgagor,  or  by  those  claiming  under  him  subsequent  to  the 
lien  of  the  plaintiff's  mortgage,  the  referee  shall  sell  the  mort- 
gaged premises  in  parcels,  in  the  inverse  order  of  alienation, 
according  to  the  equitable  rights  of  the  parties  who  are  subse- 
quent grantees  or  incumbrancers,  as  such  rights  shall  be  made 
to  appear  to  the  referee*.3  This  qualification  of  discretion  to 
sell  in  the  inverse  order  of  alienation,  that  it  shall  be  according 
to  the  equitable  rights  of  the  subsequent  grantees  or  incum- 
brancers, is  necessary  to  meet  special  cases.    It  should  always  be 

1  Rule  IS.  *  Laws  of  1816,  c.  205. 

3  Kmckerbacker  v.  Eggleston,  3  How.  130. 
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inserted  in  the  decree  when  such  decree  directs  the  sale  of  the 
premises  in  parcels  in  the  inverse  order  of  alienation.1 

Although  a  prior  incumbrancer  may  be  made  a  party  to  an 
action  of  foreclosure  for  the  purpose  of  having  the  amount  of 
■such  incumbrance  determined  and  liquidated,  and  the  amount 
paid  out  of  the  fund  produced  by  a  sale,2  a  prior  mortgage  can- 
not be  foreclosed,  without  provision  being  made  for  its  pay- 
ment, upon  an  action  by  a  junior  incumbrancer ;  and  a  judg- 
ment which  provides  for  such  foreclosure  will  be  opened  upon 
motion.3  But  where  the  prior  mortgagee  has  been  negligent  in 
asserting  his  rights,  he  will  not  be  allowed  to  disturb  the  rights 
of  a  bona  fide  purchaser  of  the  property,  and  will  be  compelled 
to  resort  to  the  fund  produced  by  the  sale,  in  whose  hands 
soever  the  same  may  be.4 

If,  in  an  action  to  foreclose  a  deed,  absolute  upon  its  face,  as 
a  mortgage,  the  defendant  denies  that  it  was  a  mortgage,  and 
alleges  it  to  be  an  absolute  grant,  the  judgment  should  be  either 
that  the  defendant  be  foreclosed  by  strict  foreclosure,  or  that  the 
answer  of  the  defendant  is  true,  according  as  the  plaintiff  may 
desire,  without  prejudice  to  the  right  of  the  plaintiff  to  proceed 
at  law  for  the  collection  of  back  rents.5 

If  a  mortgage  be  payable  in  installments,  and  if,  upon  a 
reference  ordered  for  that  purpose,  it  is  ascertained  that  the 
premises  can  be  sold  in  parcels  without  injury  to  the  interests  of, 
the  parties,  the  judgment  should  direct  that  so  much  of  the 
said  premises  be  sold  as  will  be  sufficient  to  pay  the  amount  then 
due  upon  the  mortgage  with  costs,  and  that  such  judgment 
remain  as  security  for  any  subsequent  default.  In  such  a  case 
the  judgment  will  be  enforced  by  a  further  order  of  the  court, 
upon  a  subsequent  default  in  the  payment  of  any  portion  or 
installment  of  the  principal,  or  of  any  interest  thereafter  to 
grow  due.6     Upon  any  further  installment  of  principal  or  inter- 

1  K.  Y.  Life  Ins.  &  Trust  Co.  v.  Milnor,  1  Barb.  Ch.  353  ;  Rathbone  T.  Clark; 
9  Paige,  648. 

3  Holcomb  v.  Holcomb,  2  Barb.  20 ;  Chamberlain  v.  Lyell,  3  Mich.  448 ;  The 
Western  Ins.  Co.  v.  The  Eagle  Fire  Ins.  Co.  1  Paige,  284 ;  Vanderkemp  v.  Shelton, 
11  Id.  28;  Hancock  v.  Hancock,  22  N.  Y.  568. 

3  McReynolds  r.  Munns,  2  Keyes,  214.  4  Hamlin  v.  McCahill,  Clarke,  249. 

5  Hone  v.  Fisher,  2  Barb.  Ch.  559.  6  2  R.  Sv192,  §§  161  to  166. 
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est  becoming  payable,  it  will  be  necessary  to  have  a  new  refer- 
ence as  to  the  amount  due,  but  the  question  as  to  whether  the 
mortgaged  premises  can  or  cannot  be  sold  in  parcels,  will  not 
again  be  inquired  into.1 

The  provisions  of  the  statute  by  which  future  installments 
not  yet  due  can  be  adjudicated  upon,  and  the  rights  of  the  parties 
to  the  action  in  relation  to  them  determined  by  the  judgment, 
only  apply  to  the  foreclosure  of  mortgages  executed  to  secure 
the  payment  of  money  by  installments,  and  cannot  be  applied 
to  mortgages  conditioned  for  the  performance  of  covenants 
other  than  for  the  payment  of  money ;  as,  for  example,  to  sup- 
port the  mortgagee.  In  such  cases,  breaches  must  be  alleged,, 
and  if  denied,  established  by  evidence  extrinsic  to  the  bond  and 
mortgage  and  lapse  of  time ;  for  while  in  the  one  case  a  debt  is 
acknowledged  to  exist  by  the  execution  of  the  bond  and  mort- 
gage, to  be  paid  absolutely  at  a  future  day,  in  the  other  there  is 
no  present  debt,  and  will  not  be  at  any  future  day  if  the  obligor 
performs  his  covenant  or  the  condition  of  his  bond,  and  the 
presumption  is  that  he  will  not  suffer  any  breach  of  it.2 

Judgment  for  Deficiency. 

The  judgment  should  provide  that  if  the  proceeds  of  Ihe 
sale  be  insufficient  to  pay  the  amount  reported  due  to  the 
plaintiff,  with  interest  and  costs,  the  referee  specify  the  amount 
of  such  deficiency  in  his  report  of  sale,  and  that  the  defendants 
personally  liable  for  the  mortgage  debt  pay  the  same  to  the 
plaintiff.3  This  relief  can,  however,  only  be  granted  where  the 
defendant  personally  liable  has  been  personally  served  with 
summons,  or  has  appeared  in  the  action.  A  personal  judg- 
ment cannot  be  rendered  against  a  non-resident  who  is  not 
served  and  does  not  appear,  and  in  such  case  the  judgment  is 

1  Knapp  v.  Burnham,  11  Paige,  330. 

2  Ferguson  v.  Ferguson,  2  N.  Y.  (2  Comst.)  360, 364 ;  modifying  s.  o.  3  Barb. 
Ch.  616;  Morrison  v.  Morrison,  4  Hun,  410. 

3  2  R.  S.  191,  §  152;  Code,  §  167,  subd.  1 ;  McCarthy  v.  Graham,  8  Paige, 
480.  Before  the  statute  a  personal  judgment  could  not  tie  rendered  against  the 
mortgagor.  The  remedy  was  by  action  upon  the  bond.  Dunkley  v.  Van  Buren,. 
3  Johns.  Ch.  330 ;  Globe  Ins.  Co.  v.  Lansing,  5  Cow.  880. 
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valid  as  a  judgment  in  rem  as  against  the  specific  property  de- 
scribed in  the  complaint,  but  it  is  void  as  a  judgment  in  per- 
sonam, as  against  the  defendant  who  was  not  served.1 

If  the  complaint  does  not  ask  for  a  judgment  for  deficiency, 
it  cannot  be  rendered  as  against  a  defendant  who  does  not  de- 
fend, but  suffers  judgment  to  be  taken  against  him  by  default.2 

In  an  action  to  foreclose,  two  joint  guarantors  were  made 
parties,  one  defended  and  the  other  made  default,  and  the 
plaintiff  settled  with  the  one  who  resisted,  and  gave  him  a 
release  under  the  act  of  1838.  A  judgment  for  deficiency  was 
refused  against  the  other,  and  the  plaintiff  was  left  to  his  rem- 
edy at  law  upon  the  bond.3 

Where  more  than  one  person  is  liable  personally  for  the  pay- 
ment of  the  mortgage  debt,  some  being  primarily  and  the 
others  secondarily  liable,  the  judgment  should  provide  for  a  sale 
of  the  mortgaged  premises,  and  for  a  personal  judgment  against 
the  principal  debtor,  and  that  in  case  an  execution  against  him 
does  not  realize  the  money,  an  execution  afterwards  go  against 
the  sureties  in  the  order  of  their  liability,  for  any  balance  due 
after  sale  of  the  premises,  and  execution  unsatisfied  against 
those  severally  liable  ahead  of  them.4  "Where  the  mortgagee 
has  assigned  the  mortgage  with  guaranty  of  payment,  but  has 
received  less  than  its  face,  he  is  only  liable  as  surety,  and  that 
only  to  the  amount  of  the  consideration  of  the  transfer,  with 
interest.5  In  such  a  case,  after  the  usual  judgment  for  the  fore- 
closure and  sale  of  the  mortgaged  premises,  and  the  payment  of 
the  debt  and  costs  out  of  the  proceeds  of  such  sale  and  a  judg- 
ment over  against  the  mortgagor  personally  for  a  deficiency,  if 
any,  the  judgment  must  further  direct,  that  if  the  plaintiff  is 
not  able  to  collect  the  amount  of  such  deficiency  out  of  the 
estate  of  the  mortgagor,  upon  the  issuing  of   an    execution 

1  Schwinger  v.  Hickok,  63  N.  Y.  280. 

2  Siraonson  v.  Blake,  12  Abb.  331 ;  s.  o.  20  How.  484  ;  Bullwinker  v.  Ryker, 
12  Abb.  311;  French  v.  New,  20  Barb.  ,484. 

8  North  American  Fire  Ins.  Co.  v.  Handy,  2  Sandf.  Ch.  492. 

*  Luce  v.  Hinds,  Clarke,  453;  Curtis  v.  Tyler,  9  Paige,  432.  This  is  clearly 
the  rale  when  the  surety  has  guaranteed  the  collection  of  the  debt.  Leonard  v. 
Morris,  9  Paige,  90. 

8  Rapelye  v.  Anderson,  4  Hill,  472 ;  Jones  v.  Stienbergh,  1  Barb.  Ch.  250 ; 
Goldsmith  v.  Brown,  35  Barb.  484. 
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against  his  property,  to  the  sheriff  of  the  county  in  which  he 
resides,  or  of  the  county  where  he  last  resided  in  this  State,  the 
defendant  who  guaranteed  the  mortgage  pay  so  much  of  such 
deficiency  as  the  proceeds  of  the  sale,  and  the  amount,  if  any, 
which  shall  have  been  collected  of  the  mortgagor  personally, 
subsequent  to  the  assignment  of  the  plaintiff,  exclusive  of  the 
costs  and  expenses  of  the  foreclosure  and  sale,  shall  be  less  than 
the  amount  received  by  him  for  the  assignment,  with  interest. 
The  judgment  should  further  direct  that  if  the  guarantor  pays 
the  amount  thus  adjudged  against  him  personally,  or  if  the  same 
is  collected  out  of  his  property,  he  shall  have  the  benefit  of  the 
judgment  against  the  mortgagor  for  the  purpose  of  enabling 
him  to  obtain  remuneration  to  the  same  extent  with  interest ; 
either  by  a  new  execution  against  the  property  of  the  mort- 
gagor, or  by  filing  a  creditor's  bill,  as  he  may  think  proper.1 

If  the  debt  be  tendered  before  the  action  to  foreclose  is 
brought,  this  will  destroy  the  lien  of  the  mortgage  and  will  pre- 
vent a  judgment  for  the  sale  of  the  property,  but  the  plaintiff 
will  be  entitled  to  a  money  judgment,  for  the  tender  does  not 
satisfy  or  destroy  the  debt.8  This  was  not  so  before  the  Code, 
for  the  Court  of  Chancery  could  not  entertain  jurisdiction  where 
the  complainant  had  no  right  to  come  into  that  court  to  fore- 
close the  mortgage  as  against  some  interest  in  the  mortgaged 
premises,  or  in  some  part  thereof.3 

The  judgment  which  the  court  is  authorized  to  render,  is  a 
judgment  for  the  balance  of  the  debt  remaining  unsatisfied 
after  a  sale  of  the  mortgaged  premises.*  The  plaintiff  in  a 
foreclosure  suit  cannot,  therefore,  have  a  contingent  personal 
judgment  against  some  of  the  defendants  before  final  judgment 
of  foreclosure  and  sale.5 

1  Jones  v.  Stienbergh,  1  Barb.  Ch.  250.  In  Farnham  v.  Mnllory  (5  Abb.  N. 
S.  380),  which  was  an  action  upon  a  guaranty  that  a  mortgage  on  the  property  of 
the  plaintiff  would  be  paid,  the  Court  of  Appeals  held  that  the  judgment  should 
be,  not  that  the  defendant  should)  pay  absolutely  to  the  plaintiffs,  but  that  he 
should  cause  to  be  paid  or  satisfied  of  record  the  said  mortgage  within  thirty 
days  from  the  date  of  said  judgment,  or,  in  the  event  of  his  not  doing  so,  then 
that  he  pay  to  the  plaintiffs  the  amount  of  said  judgment. 

*  McCoy  v.  O'Donnell,  2  N.  Y.  Sup.  (T.  &  C.)  671. 

'  Mann  v.  Cooper,  1  Barb.  Ch.  185.  4U.S.  191. 

s  Cobb  v.  Thornton,  8  How.  66. 
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It  was  held  by  Chancellor  Walwokth,  in  Bank  of  Roches- 
ter v.  Emerson  (10  Paige,  359),  that  an  execution  cannot  issue 
upon  a  judgment  for  deficiency  until  the  confirmation  of  the 
report  of  sale,1  and  that  if-  it  issues  before,  it  is  irregular,  and 
the  court  will  not  allow  it  to  be  confirmed  nunc  pro  tunc  to  the 
prejudice  of  other  creditors.  In  this  ease,  however,  by  the 
terms  of  the  judgment,  an  execution  could  not  properly  issue 
until  the  report  of  sale  was  filed  and  confirmed.  The  form  of 
judgment  under  the  present  rule,3  does  not  contain  this  require- 
ment, and  it  may  well  be  questioned  whether  a  confirmation 
of  the  report  of  sale  even  by  notice  under  Rule  39,  is  necessary 
to  entitle  the  plaintiff  to  judgment  and  execution,  where  the 
judgment  merely  provides  that  the  referee  specify  the  amount 
of  the  deficiency  in  his  report  of  sale,  and  that  the  defendant 
pay  the  same  to  the  plaintiff. 

It  is  not  necessary  to  apply  to  the  court  after  the  report  of 
sale  is  made  for  judgment  against  the  mortgagor  for  deficiency. 
The  execution  issues  on  the  judgment  of  foreclosure.3 

Force  and  Effect  of  the  Judgment. 

The  parties  to  the  action  are  concluded  by  the  judgment, 
although  the  nature  of  their  liens  was  incorrectly  stated  in  the 
complaint.  The  law  supposes  that  whatever  claims  they  have 
were  litigated  by  them,  and  if  their  rights  were  not  asserted, 
they  are  forever  barred  from  asserting  them.4  This  principle 
must  be  qualified  to  the  extent  of  limiting  the  effect  of  the 
judgment  to  being  a  final  determination  of  all  of  the  questions 
which  might  properly  have  been  litigated  in  it ;  a  claim  of 
title  in  hostility  to  the  mortgage  could  not  be  set  up  or  litigated 
in  a  foreclosure  suit,  and  if  such  a  claim  be  advanced  and  a  judg- 
ment is  rendered  thereon  'after  a  hearing  upon  the  merits,  it 
will  nevertheless  be  set  aside  upon  appeal  as  exceeding  the  juris- 
diction of  a  court  of  equity.5 

1  See  also,  Cobb  v.  Thornton,  8  How.  66. 

4  Rule  73.  s  Bicknell  v.  Byrnes,  23  How.  486, 490. 

4  Benjamin  v.  Elmira,  Jefferson  ife  Canandaigua  R.  R.  Co.  49  Barb.  441. 

5  Corning  v.  Smith,  6  N.  Y.  (2  Seld.)  82 ;  Lewis  v.  Smith,  9  IT.  Y.  (6  Seld.)  502 ; 
Lee  v.  Parker,  43  Barb.  611. 
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If  the  judgment  is  erroneous  as  to  the  directions  contained 
therein,  as  to  costs  or  the  distribution  of  proceeds,  the  remedy 
is  by  appeal.1  Although  the  judgment  directs  the  sale  of  the 
premises  for  the  satisfaction  of  the  debt,  and  that  the  defendant 
pay  any  deficiency  appearing  after  such  sale,  it  is  final  and  not 
interlocutory  merely.  Nothing  remains  for  the  court  judicially 
to  determine,  and  an  appeal  may  be  taken  from  it  at  once.3  The 
fact  that  the  judgment  is  final,  however,  will  not  prevent  the 
court  from  inserting  other  provisions  in  it  on  proper  applica- 
tion being  made,  and  that,  too,  for  the  benefit  of  any  of  the 
parties  to  the  action.8 

The  judgment  being  entered,  the  mortgage  is  said  to  be 
merged  in  it,  and  after  a  satisfaction  of  the  amount  due,  by  a 
sale  of  the  land  or  of  a  portion  of  it,  both  the  mortgage  and 
the  judgment  cease  to  be  a  lien  thereon.4  But  a  valid  mortgage 
can  only  be  merged  in  a  valid  judgment,  and  a  judgment  set- 
ting aside  a  foreclosure  and  sale  of  mortgaged  premises  as  illegal 
and  fraudulent,  is  no  bar  to  a  subsequent  foreclosure  of  the 
6ame  mortgage,  the  mortgage  itself,  or  its  lien,  being  unaffected 
by  said  judgment.5 

If;  subsequent  to  the  entry  of  the  judgment,  the  parties  to 
the  action  enter  into  a  new  contract  upon  sufficient  considera- 
tion, which  varied  their  rights  under  the  judgment,  the  new 
contract  takes  the  place  of  and  controls  the  judgment.  In  such 
a  case,  if  the  judgment  is  sought  to  be  enforced,  it  will  be  proper 
to  commence  a  new  action  and  to  stay  the  proceedings  by  in- 
junction.6 Even  if  a  sale  has  been  had  under  the  judgment,  if 
the  purchaser  allows  the  defendant  to  remain  in  possession  under 
an  agreement  to  reconvey  on  terms,  he  cannot  afterwards  obtain 
a  writ  of  assistance  to  enable  him  to  obtain  possession.7 

1  Barnard  v.  Bruce,  21  How.  360. 

s  Morris  v.  Morange,  38  N.  T.  172;  Bollea  v.  Duff,  43  N.  T.  469. 

*  Living  ton  v.  Mildium,  19  N.  Y.  440.  4  People  v.  Beebe,  1  Barb.  378, 

5  Stnctpolo  v.  Robbins,  47  Barb.  212. 

"  Van  Wagenen  v.  La  Farge,  13  How.  16. 

'  Toll  v.  Hiller,  11  Paige,  228. 


CHAPTER   XXIII. 

DEFENCES  IN  ACTIONS  TO  FORECLOSE. 


What  may  be  Litigated  in  Actions  to  Foreclose. 

Aisr  action  to  foreclose  a  mortgage  is  in  the  nature  of  a  suit  in 
equity.  It  differs  from  some  other  actions  which  are  also  equita- 
ble, in  the  special  statutory  provisions  which  have  been  made  con- 
cerning it,  but  except  as  the  statute  controls,  the  same  rules 
govern  in  actions  to  foreclose,  as  apply  in  all  actions  which, 
prior  to  the  Code,  were  litigated  in  the  Court  of  Chancery. 

The  statute  declares  that,  whenever  a  bill  shall  be  filed  for 
the  foreclosure  or  satisfaction  of  a  mortgage,  the  court  shall 
have  power  to  decree  a  sale  oiv  the  mortgaged  premises,  or  such 
part  thereof  as  may  be  sufficient  to  discharge  the  mortgage  and 
the  costs  of  suit.1  This  provision  did  not  change  the  existing 
law,  and  the  practice  in  this  State,  both  before  and  since  the 
statute,  has  been  to  sell,  and  not  to  adjudge  a  strict  fore- 
closure.2 The  sale  has  the  same  effect  as  the  foreclosure  would 
have  had,3  and  so  far  as  the  question  of  what  may  be  litigated 
is  concerned,  the  same  rules  would  apply  in  an  action  to  fore- 
close by  a  sale,  as  in  an  action  to  foreclose  by  fixing  a  time 
beyond  which  the  right  of  redemption  could  not  exist. 

The  statute  also  makes  provision  for  the  collection  of  the 
mortgage  debt  in  the  action  to  foreclose,4  and  in  this  respect  it 
changes  the  previous  law,  for  the  Court  of  Chancery  could  not 
prior  to  that  time  entertain  actions  on  a  bond  or  on  agreements 
collateral  to  a  bond  and  mortgage  in  suit,  given  to  secure  pay- 
ment of  the  mortgage  debt.  For  this  reason  it  was  held  that 
the  provisions  of  the  statute  did  not  extend  to  a  case  where  the 
complainant  had  no  right  to  come  into  chancery  to  foreclose  the 

1  2  E.  S.  191,  §  151.  •  Mills  v.  Dennis,  3  Johns.  Ch.  36T. 

•  2  B.  S.  192,  §  158.  «  2  E.  S.  191,  §  152. 
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mortgage  as  against  the  interest  of  any  one  in  the  mortgaged 
premises,  or  any  part  thereof.1 

The  nature  of  the  jurisdiction  in  which  the  action  to  fore- 
close is  entertained,  and  the  nature  of  the  judgment  which  is. 
sought  will  determine  the  questions  which  may  properly  be 
litigated.  The  object  of  the  action  is  twofold :  to  extinguish 
the  equity  of  redemption,  and  to  compel  the  performance  of  a 
contract  to  pay  money.  The  court  in  which  the  questions  are 
passed  upon  is  guided  by  the  rules  which  prevail  in  courts  of 
equity. 

It  is  not  every  conflicting  title  to  the  property  which  can  be 
litigated,  but  only  those  which  concern  the  equity  of  redemp- 
tion. A  mortgagee  has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor,  and  prior  to  the  mort- 
gage, a  party  defendant  for  the  purpose  of  trying  his  adverse 
claim  in  a  court  of  equity.2  And  where  a  party  making  a 
claim  of  title  anterior  to  the  mortgage  is  made  a  defendant,  the 
judgment  will  not  bind  his  prior  interest,  and  it  will  be  reversed, 
though  made  after  a  hearing  on  pleadings  and  proofs.8  But,  on 
the  other  hand,  the  court  will  entertain  every  question  which 
must  be  determined  in  order  to  do  complete  justice  between  all 
parties  whose  rights  in  the  equity  of  redemption  are  destroyed 
by  the  foreclosure  and  sale.  As  an  example  of  this  it  may  be 
stated  that  it  is  a  matter  of  common  practice  to  determine,  as 
between  holders  of  several  parcels  of  land  mortgaged  together, 
the  order  in  which  they  should  be  sold  to  pay  the  mortgage 
debt.4  So,  in  Brown  v.  Keeney  Settlement  Cheese  Association 
(59  N.  Y.  242,)  the  Court  of  Appeals  held  Jhat  it  was  permis- 
sible for  the  owner  of  a  structure  on  the  mortgaged  premises 
to  set  up  and  litigate  in  the  foreclosure  suit  an  alleged  right  to 

1  Mann  v.  Cooper,  1  Barb.  Ch.  185. 

4  Rathbone  v.  Hooney,  58  N.  Y.  463 ;  Merchants'  Bank  v.  Thomson,  55  N.  Y. 
7 ;  Brundage  v.  Domestic  &  For.  Miss.  Soc.  60  Barb.  204 ;  Eagle  Fire  Ins.  Co.  y. 
Lent,  6  Paige,  637 ;  Frelinghuysen  v.  Colden,  4  Paige,  206 ;  Jones  v.  St.  John, 
4  Sandf.  Ch.  208 ;  Holcomb  v.  Holcomb,  2  Barb.  22 ;  Banks  v.  Walker,  3  Barb. 
Ch,  438. 

'  Corning  v.  Smith,  6  N.  Y.  (2  Seld.)  82  ;  Lewis  v.  Smith,  9  N.  Y.  (5  Seld.) 
502;  Leey.  Parker,  43  Barb.  611.  i 

4  The  New  York  Life  Ins.  &  Trust  Co.  v.  Milner,  1  Barb.  Ch.  363. 
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remove  such  structure '  because  of  an  agreement  between  him 
and  the  mortgagor  or  mortgagee,  or  of  the  circumstances  under 
which  the  annexation  was  made  ;  and  that  the  court  might,  by 
the  judgment  in  the  action,  in  case  the  right  is  established, 
protect  it  by  authorizing  the  removal  before  the  sale,  or  provid- 
ing that  the  sale  should  be  subject  to  such  right. 

A  defendant  may  properly  present  any  defence  which  con- 
sists in  showing  that  the  mortgage  ought  not  to  be  foreclosed. 
Thus,  he  may  insist  that  the  obligation  which  the  mortgage  was 
made  to  secure  is  void  as  being  without  consideration,  or  usuri- 
ous, or  that  it  has  been  paid.  The  fact  that  the  mortgage  has 
been  paid  in  whole  or  in  part  is.a  valid  defence,  not  only  to 
the  mortgagor,  but  to  junior  incumbrancers.1  So  the  payment 
and:  discharge  of  a  mortgage  given  as  collateral  security  to  a 
prior  mortgage,  is  a  payment  upon  such  prior  mortgage,  and  is 
available  as  a  defence  to  a  subsequent  incumbrancer  in  an  action 
to  foreclose  the  same.2 

If  the  mortgage  is  perfectly  valid  and  unpaid,  the  defendant 
may  still  insist  that  it  is  not  due,  or  that  the  time  for  paying  it 
has  been  extended.3 

The  fact  that  the  enforcement  of  the  obligations  for  the 
payment  of  the  debt  collateral  to  the  mortgage,  is  intrusted  to 
a  court  of  equity  does  not  create  any  new  rules  with  regard  to 
the  substantial  rights  of  the  parties,  and  all  legal  and  proper 
defences  to  such  obligations  may  be  interposed  and  litigated.  In 
addition  to  these  defences  the  defendant  may  seek  the  affirm- 
ative aid  of  the  court  as  a  court  of  equity  to  cancel  the  instru- 
ment sued  upon  as  fraudulent,  or  to  correct  it  because,  by  reason 
of  accident  or  mistake,  it  does  not  fairly  express  the  agree- 
ment of  the  parties.  The  correction  of  mistakes  in  written 
instruments,  occurring  by  accident,  fraud,  or  otherwise,  has 
been  one  of  the  acknowledged  branches  of  equity  jurisdiction 
from  the  earliest  history  of  the  Court  of  Chancery,  and  a  party 
to  a  foreclosure  suit,  injured  by  a  mistake  has  a  right  to  de- 
mand its  correction  on  furnishing  satisfactory  proof  that  it  has 
been  made.4 

1  Prouty  v.  Price,  50  Barb.  344.  *  Prouty  v.  Eaton,  41  Barb.  409. 

8  Dodge  v.  Crandall,  30  N.  T.  294. 

4  Andrews  v.  Gillespie,  47  N.  V.  487 ;  Gillespie  v.  Moon,  2  Johns.  Ch.  585. 
19 
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Sow  a  Defect  of  Parties  may  be  Objected  to. 

It  is  a  right  of  the  person  obligated  to  pay  the  deficiency 
after  the  sale  of  the  mortgaged  premises,  to  require  that  the 
whole  equity  of  redemption  be  sold,  and  to  demand  that  every 
party  necessary  to  accomplish  that  be  joined,  and  be  made  a 
party  to  the  action,  because  his  ultimate  liability  for  the  debt 
makes  it  of  the  highest  importance  to  him  that  the  title  which 
will  be  made  by  the  sale  shall  be  perfect  against  all  equities.1 
All  persons  having  liens  upon  the  equity  of  redemption  are  nec- 
essary parties;2  if  any  of  these  are  omitted,  and  that  fact  ap- 
pears upon  the  face  of  the  complaint,  the  objection  may  be 
taken  by  demurrer ;  but  if  it  does  not  so  appear  the  objection 
should  be  taken  by  answer.3 

It  is  also  a  right  of  the  defendant  personally  liable  to  pay 
the  debt,  to  have  all  persons  who  have  or  claim  to  have  an  in- 
terest in  the  mortgage,  made  parties  to  the  action,  and,  if  the 
ownership  appears  doubtful,  the  court  will  order  all  persons  ap- 
pearing to  be  interested  to  be  brought  in.4  So  too,  it  has  been 
thought  to  be  the  right  of  each  defendant  to  have  complete  jus- 
tice done  with  regard  to  the  subject-matter  of  the  controversy, 
so  far  as  the  power  01  the  court  may  extend ;  and,  upon  this 
principle,  a  surety  for  the  mortgage  debt  who  is  made  a  party 
for  the  purpose  of  obtaining  a  judgment  for  deficiency  against 
him,  is  said  to  have  the  right  to  insist  that  the  principal  debtor 
shall  be  made  a  party  to  the  suit  if  he  is  within  the  jurisdiction 
of  the  court.5 

Proceedings  at  Law  for  the  Same  Debt. 

The  pendency  of  proceedings  at  law  for  the  recovery  of  the 
same  debt  is  no  objection  to  the  prosecution  of  a  foreclosure, 
providing  that  no  judgment  has  been  obtained ;  the  only  effect 

1  Hall  v.  Nelson,  14  How.  32;  a.  c.  23  Barb.  88;  Morria  v.  Wheeler,  45  S.  Y. 
108. 

2  Ensworth  v.  Fanning,  4  Johna.  Ch.  605 ;  McGown  v.  Yerka,  6  Johna.  Ch. 
450. 

3  Morris  v.  Wheeler,  45  N.  Y.  708.        *  Kortright  v.  Smith,  3  Edw.  402. 
'  Bigelow  v.  Bush,  6  Paige,  343. 
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of  the  foreclosure  being  that  the  action  at  law  cannot  be  further 
proceeded  with  but  by  leave  of  the  court  in  which  the  fore- 
closure is  pending.1  But  if  the  action  at  law,  whether  it  be 
against  a  party  to  the  action  to  foreclose  or  a  third  person,  pro- 
viding only  it  be  for  the  collection  of  the  debt  secured  by  the 
mortgage,2  has  proceeded  to  judgment,  all  proceedings  in  the 
foreclosure  suit  must  be  stayed  until  the  remedy  upon  that 
judgment  is  exhausted.3 

Where  the  complaint  shows  that  a  judgment  has  been  ob- 
tained for  the  mortgage  debt,  and  it  does  not  show  that  the 
remedy  thereon  has  been  exhausted,  it  is  defective,  and  the  ob- 
jection can  be  taken  by  demurrer  or  answer,  or  by  opposing  the 
application  for  judgment  without  answering.4  If  the  fact  does 
not  appear  upon  the  face  of  the  complaint  it  should  be  set  up 
by  way  of  answer.5 

Infancy  as  a  Defence. 

"Where  upon  the  sale  and  purchase  of  land  a  deed  is  executed 
therefor,  and  the  purchaser  gives  back  a  mortgage  for  the  pur- 
chase money  or  for  a  part  thereof,  the  presumption  is  that  the 
deed  and  mortgage  were  executed  at  the  same  time,  and  the 
whole  is  considered  one  transaction.  Taking  the  whole  together, 
the  purchaser  acquires  only  the  equity  of  redemption.6  If  such 
a  contract  be  made  by  an  infant  it  is  voidable  by  him  when  he 
becomes  of  age.  He  may  then  relinquish  the  property  to  the 
grantor,  and  claim  the  money  which  was  paid  at  the  time  of 
the  purchase.7  But  the  infant  cannot  avoid  one  part  of  the 
contract  and  affirm  the  other.  If,  when  he  comes  of  age,  he 
elects  to  avoid  the  bond  and  ■  mortgage  the  deed  also  will  be 

1  Williamson  y.  Champlin,  Clarke,  9 ;  affi'd  8  Paige,  10;  Suydam  T.  Bartle,  9 
Paige,  294. 

2  Puttison  v.  Powers,  4  Paige,  549.  s  2  K.  S,  192,  §  156. 
4  Shufelt  v.  Shufelt,  9  Paige,  137 ;  Grosvenor  t.  Day,  Clarke,  109. 

6  The  North  Payer  Bank  v.  Rogers,  8  Paige,  648. 

6  Stow  v.  Tifft,  15  Johns.  458 ;  Jaekson  v.  Austin,  15  Id.  ill;  Van  Home  y. 
Crain,  1  Paige,  455 ;  Rawson  v.  Lampman,  5  N.  Y.  (1  SeldJ  456 ;  Hitchcock  y. 
The  North  Western  Ins.  Co.  26  N.  Y.  68;  Dusenbury  v.  Hulb.ert,  59  N.  Y.  541; 
Sayage  y.  The  Long  Island  Ins.  Co.  43  How.  462.  - 

7  Willis  y.  Twambly,  13  Mass.  204. 
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avoided.  By  continuing  in  possession  and  conveying  the  land 
he  makes  himself  legally  liable  for  the  payment  of  the  residue 
of  the  purchase  money.1 

A  mortgage  of  an  infant  is  voidable  only,  and  if  he  elects  to 
disaffirm  it  he  should  do  so  promptly  upon  coming  of  age.3  If, 
after  coming  of  age,  an  action  is  brought  to  foreclose  the  mort- 
gage and  he  omits  to  set  up  the  defence,  it  is  too  late,  after  tak- 
ing his  chance  for  surplus  to  repudiate  the  transaction  in  order 
to  escape  liability  for  deficiency.3 

Failure  of  Consideration  for  a  Purchase  Money  Mortgage. 

In  the  absence  of  fraud,  a  party  who  has  purchased  real  es- 
tate, and  received  a  deed  for  it  containing  a  covenant  that  it  is 
free  from  any  incumbrance,  and  has  subsequently  paid  off  and 
discharged  an  incumbrance,  may  set  off  what  has  been  paid  by 
him  against  the  amount  due  on  any  mortgage  for  the  purchase 
money.  In  order  to  avail  himself  of  such  defence,  however,  he 
would  be  bound  to  prove  either  that  what  had  been  paid  by  him 
was  actually  due,  or  that  he  had  given  notice  to  his  vendor  re- 
quiring that  such  vendor  should  pay  off  such  incumbrance  with- 
in a  limited  time,  or  that  otherwise  the  purchaser  would  pay  a 
.  specified  amount.  Some  of  the  authorities  lay  down  the  rule 
that  the  purchaser  may  set  off  or  recover  the  amount  paid  with- 
out any  qualification ;  but  it  seems  to  be  reasonable  that  a  vendor 
who  has  been  innocent  of  any  fraud  should  have  an  oppor- 
tunity to  set  himself  right  before  he  is  obliged  to  pay  or  allow 
more  than  the  amount  actually  due.4  It  is  well  settled  that 
where  the  incumbrance  has  not  been  paid  off  by  the  purchaser 
of  the  land  and  he  has  remained  in  quiet  and  peaceable  posses- 
sion of  the  premises,  he  cannot  have  relief  against  the  contract 
to  pay  the  purchase  money  or  any  part  of  it,  on  the  ground  of 

'Lynde  v.  Budd,  2  Paige,  191;  Kitchen  v.  Lee,  11  Paige,  107;  Coutant  v. 
Servoas,  3  Barb.  128;  Hubbard  v.  Cummings,  1  Greenl.  11 ;  Roberts  v.  Wiggin, 
1  N.  H.  73 ;  Badger  v.  Phinney,  15  Mass.  359 ;  Henry  v.  Root,  33  N.  T.  526,  553. 

2  Looiner  v.  Wheelright,  3  Sandf.  Ch.  135 ;  Flynn  v.  Powers,  35  How.  279 ; 
s.  o.  affi'd  36  How.  289. 

*  Flynn  v.  Powers,  35  How.  .279;  s.  o.  affi'd  36  How.  289. 

4  Lee  t.  Porter,  5  Johns.  Ch.  268. 
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defect  of  title.1  The  reason  is  that  the  incumbrance  may  not,  if 
let  alone,  ever  be  asserted  against  the  purchaser,  as  it  may  be 
paid  off  or  satisfied  in  some  other  way ;  and  then  it  would  be 
inequitable  that  any  part  of  the  purchase  money  should  be  re- 
tained.2 

It  was  at  one  time  held  that,  to  constitute  an  eviction  which 
would  give  a  defence  upon  the  covenants  contained  in  the  con- 
veyance which  constituted  the  consideration  for  the  mortgage, 
there  must  be  a  disturbance  of  the  possession  by  legal  process. 
Such  is  not  now  the  rule ;  possession  without  a  struggle  to 
maintain  it  may  be  surrendered  to  one  having  a  paramount  title, 
with  the  same  right  to  resort  to  the  grantor's  covenants  of  war- 
ranty that  would  have  been  brought  about  by  an  eviction  under 
process  of  law,3  though  in  such  case  the  person  evicted  must 
stand  ready  to  show  that  the  title  to  which  he  surrendered  was 
a  good  one.4 

The  surrender  of  property  under  and  in  pursuance  of  a 
judgment  directing  the  delivery  of  possession  is  an  eviction. 
A  forcible  dispossession  or  an  actual  physical  expulsion  is  not 
necessary  to  constitute  it,6  and  the  peaceable  yielding  of  posses- 
sion in  obedience  to  a  judgment  which  the  mortgagor  is  unable 
to  resist  shows  a  failure  of  the  consideration  for  which  the  bond 
was  given.  He  may,  indeed,  be  evicted  without  suffering  any 
actual  change  of  possession,  as  by  a  purchase  of  the  property 
under  the  foreclosure  of  a  mortgage  which  was  a  prior  lien,  or 
by  acquiring  a  paramount  title.6 

The  fact  that  there  was  an  adverse  claim  being  pressed  at 

1  York  v.  Allen,  30.  N.  Y.  104 ;  Curtis  v.  Bush,  39  Barb.  661 ;  Sandford  v. 
Travers,  7  Bosw.  498;  Bumpus  v.  Platner,  1  Johns.  Ch.  218  ;  Abbott  v.  Allen,  2 
Id.  519;  Gouverneur  v.  Elmeadorf,  5  Id.  79;  Chesterman  v.  Gardner,  5  Id.  29;. 
Denston  v.  Morris,  2  Edw.  37 ;  Leggett  v.  MeCarty,  3  Id.  124;  Eagle  Fire  Ins.  Co. 
T.  Lent,  1  Id.  301 ;  affi'd  6  Paige,  635 ;  Bates  T.  Delavan,  5  Id.  300 ;  Banks  v. 
Walker,  2  Sandf.  Ch.  344;  Tallraadge  v.  Wallis,  25  Wend.  107;  Edwards  v.  Bo- 
dine,  26  Id.  109 ;  Burke  v.  Nichols,  21  How.  459 ;  s.  o.  34  Barb.  430 ;  s.  c.  affi'd 
2  Keyes,  670. 

•  Strong,  J.,  in  Grant  v.  Tallman,  20  N.  Y.  191. 

3  Per  Gray,  Com.,  in  Cowdrey  v.  Coit,  44  N.  Y.  382,  392  ;  Greenvault  v.  Davis, 
4  Hill,  643 ;  Simers  v.  Saltus,  3  Den.  214;  Curtis  y.  Bush,  39  Barb.  661. 

4  York  v.  Allen,  30  N.  Y.  104.  5  Dyett  v.  Pendleton,  8  Cow  727. 
0  Cowdrey  v.  Coit,  44  N.  Y.  382. 
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law  would  afford  no  defence  where  there  had  been  no  absolute 
disturbance  of  possession ; 1  but  if  the  mortgagor  was  prevented 
by  the  adverse  claimants  from  getting  possession,  and  there 
being  a  failure  of  title,  this  would  constitute  a  defence  so  far 
as  the  action  sought  to  charge  the  mortgagor  personally  with 
the  debt.2  And  in  the  absence  both  of  fraud  and  of  covenants 
for  title,  if  the  mortgagor  derives  no  benefit  from  the  purchase, 
equity  would  require  that  he  should  be  charged  with  no  de- 
ficiency.3 

The  fact  that  there  may  be  a  judgment  against  the  mort- 
gagor for  a  deficiency  does  not  enable  him  to  defend  because 
of  a  failure  of  title  in  a  purchase-money  mortgage,  he  being  in 
undisturbed  possession ; 4  but  the  court  has  in  such  a  case 
ordered  a  foreclosure  and  sale,  without  any  judgment  for 
deficiency,  and  with  leave  to  the  complainant  to  sue  on  the 
bond.5 

If  there  be  an  entire  failure  of  title  in  the  conveyance  to 
the  mortgagor,  and  if  he  is  unable  to  obtain  possession  under 
it,  he  will  be  relieved  from  the  payment  of  the  consideration, 
even  in  the  absence  of  covenants  of  title,  on  the  ground  of  the 
failure  of  consideration ; 6  but  if  there  be  no  fraud,  the  pur- 
chaser cannot  have  any  relief  if  he  acquires  even  so  much  as 
possession  under  the  purchase.7  The  case  of  fraud  is  an  excep- 
tion, and  if  the  purchaser  was  imposed  upon  by  any  intentional 
misrepresentation  or  concealment,  he  may  have  redress  in 
equity,  in  addition  to  and  beyond  his  covenants.8 

In  a  case  in  which  the  vendors,  under  a  misapprehension  of 
their  legal  rights,  sold  and  received  part  payment  for  a  lot 
which  was  already  dedicated  to  the  public,  and  which  for  that 
reason  was  worth  nothing  to  the  owners,  or  those  whose  inter- 

1  Piatt  v.  Gilchrist,  3  Sandf.  118 ;  Banks  v.  Walker,  2  Sandf.  Ch.  344  ;  s.  o.  affi'd 
3  Earb.  Ch.  438 ;  Miller  v.  Avery,  2  Barb.  Ch.  582.  Contra,  Johnson  v.  Gere,  2 
Johns.  Ch.  546. 

2  Withers  v.  Powers,  2  Sandf.  Ch.  350,  n. 

3  Sandford  v.  Travers,  40  N.  Y.  140. 

4  Edwards  v.  Bodine,  26  Wend.  109  ;  Davison  v.  De  Freest,  3  Sandf.  Ch.  456. 

6  Withers  v.  Morrell,  3  Edw.  560. 

"  Banks  v.  Walker,  2  Sandf.  Ch.  344;  s.c.  affi'd  3  Barb.  Ch.  438. 

7  Abbott  v.  Allen,  2  Johns.  Ch.  519. 

8  Abbott  v.  Allen,  2  Johns.  Ch.  519  ;  Belknap  v.  Sealey,  2  Duer,  510. 
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ests  they  represented  in  the  transaction ;  and  where  the  pur- 
chaser, relying  upon  the  information  of  the  adverse  party, 
purchased  and  in  part  paid  for  a  lot  which  was  in  fact  of  no 
value  either  to  him  or  to  the  vendors,  it  was  held  to  be  just  and 
equitable,  after  the  purchaser  had  been  evicted  by  the  opening 
of  a  street  across  the  lot,  to  decree  a  discharge  of  the  bond  and 
mortgage,  and  a  return  of  the  purchase  money  which  had  been 
paid  towards  the  lot  under  such  a  misapprehension  of  the  facts.1 
But  where  lands  are  sold,  and  both  grantor  and  grantee 
are  mistaken  as  to  the  number  of  acres  conveyed,  and  the 
grantee  executes  a  mortgage  x>n  such  lands  for  the  purchase 
money,  it  will  not  be  any  defence  to  an  action  to  foreclose  the 
mortgage  to  show  that  there  was  considerably  less  land  than 
was  supposed,  if  there  was  no  fraud  or  misrepresentation  by 
the  grantor.2 

What  Counter-claims  are  Permissible  in  Foreclosure  Cases. 

An  action  to  enforce  a  mortgage,  although  denominated  an 
action  for  the  foreclosure  of  a  mortgage,  is  in  law  and  in  fact 
an  action  for  the  recovery  of  the  amount  owing  on  the  obliga- 
tion of  the  mortgagor,  or  other  person  liable  for  the  debt ;  first, 
by  an  order  for  the  sale  of  the  premises  mortgaged  for  that 
purpose,  and  the  application  of  the  avails  to  the  sale  to  that 
purpose,  and  then  for  a  judgment  against  him  for  the  de- 
ficiency. It  is  not  only  an  action  against  the  mortgagor  upon 
his  contract  to  pay  the  amount  specified  in  his  bond,  to  which 
an  offset  might  have  been  pleaded  before  the  Code,3  but  one  in 
which  under  the  Code  a  several  judgment  may  be  had  as  be- 
tween the  plaintiff  and  the  person  liable  for  the  debt,  and  hence 
is  subject  to  a  counter-claim  of  any  other  cause  of  action  aris- 
ing also  on  contract  which  the  person  so  liable  has  against  the 
plaintiff  at  the  time  of  the  commencement  of  the  action.4 

1  Champlin  v.  Laytin,  6  Paige,  189 ;  s.  c.  affi'd  18  Wend.  407. 

*  Northrop  v.  Sumney,  27  Barb.  196. 

3  2  R.  S.  §  1,  sub.  1. 

'  Code,  §  150;  National  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191,  196  ;  Hunt  v. 
Chapman,  51  N.  Y.  555 ;  Bathgate  v.  Haslrin,  59  N.  Y.  533 ;  Chapman  v.  Robertson, 
6  Paige,  627 ;  Holden  v.  Gilbert,  7  Paige,  208. 
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A  counter-claim  when  established  must,  in  some  way, 
qualify  or  defeat  the  judgment  to  which  a  plaintiff  is  otherwise 
entitled.  In  a  foreclosure  suit  a  defendant  who  is  personally 
liable  for  the  debt,  or  whose  land  is  bound  for  the  lien,  may 
properly  introduce  an  offset  to  reduce  or  extinguish  the  claim ; ] 
but  where  his  personal  liability  is  not  in  question,  and  where 
he  disclaims  all  interest  in  the  mortgaged  premises,  he  cannot 
demand  a  judgment  against  the  plaintiff  on  a  note,  a  bond,  or  a 
covenant.2  It  has  also  been  said  that,  where  the  defendant  is 
not  liable  for  the  debt,  his  right  to  a  counter-claim  is  limited  to 
matters  arising  out  of  the  subject  of  the  action ; s  but  this 
would  not  apply  where  the  defendant  owning  the  equity  de- 
sired to  set  up  a  claim  which  he  had  against  the  plaintiff,  in 
order  that  his  demand  might  offset  a  portion  of  the  debt  charged 
upon  his  estate.4 

In  order  to  be  permissible  under  the  Code,  a  connter-elaim 
must  be  one  existing  in  favor  of  a  defendant  and  against  a  plaint- 
iff, between  whom  a  several  judgment  might  be  had  in  the  ac- 
tion.5 Where  the  debt  is  evidenced  by  the 'joint  bond  of  two  of 
the  defendants,  one  of  whom  is  as  between  themselves  a  surety 
for  the  debt,  and  the  mortgaged  premises  being  the  property  of 
the  principal  debtor, 'a  claim  due  from  the  plaintiff  to  the  prin- 
cipal debtor  may  be  used  to  offset  the  amount  due  upon  the 
mortgage.6  In  such  a  case  the  fact  that  one  of  the  obligors  was 
surety  for  the  other  may  be  shown  by  extrinsic  evidence,  and  in 
equity  this  can  always  be  done  to  let  in  a  defence  or  to  establish 
a  right  founded  upon  that  relation.7  The  several  judgment 
which  the  statute  requires  may  be  had,  may  be  a  judgment  for  a 
part  of  the  relief  asked  for,  as  to  extinguish  the  right  of  one  of 
the  defendants  in  the  land ;  that  a  joint  personal  judgment  may 

1  Lathrop  v.  Godfrey,  3  Hun,  T39 ;  s.  o.  6  N.  T.  Sup.  (T.  &  C.)  96. 

'  National  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191. 

3  Agate  v.  King,  IT  Abb.  159.  *.  *  Bathgate  v.  Haskin,  59  N.  T.  533. 

6  Code,  §  150. 

6  Bathgate  v.  Haskin,  59  N.  T.  533  ;  Holbrook  v.  The  Receivers  of  the  Amer- 
ican Fire  Ins.  Co.  6  Paige,  220 ;  Ex  parte  Hanson,  12  Ves.  346. 

'  Bathgate  v.  Haskin,  59  N.  Y.  533  ;  Artcher  v.  Douglass,  5  Den.  509 ;  Barry 
v.  Ransom,  12  N.  Y.  466. 
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also  be  given  does  not  exclude  the  allowance  of  the  counter- 
claim.1 

There  can  be  no  doubt  but  that,  if  the  mortgagee  be  guilty 
of  a  fraud  whereby  the  mortgagor  is  induced  to  purchase  a  de- 
fective title  and  to  pay  for  it  with  a  mortgage,  the  mortgagor 
may  recoup  in  the  foreclosure  suit  to  the  extent  of  his  actual 
damage,  and  if  that  shall  equal  or  exceed  the  amount  of  the 
mortgage,  it  will  constitute  an  entire  defence.2 

If  the  mortgage  be  given  for  a  portion  of  the  purchase  money, 
the  grantee  who  has  assumed  the  payment  of  it,  may  interpose  a 
cause  of  action  for  damages  for  false  representations  as  to  the 
character  and  convenience  of  the  property  made  to  the  mort- 
gagor to  induce  him  to  make  the  purchase,  as  a  counter-claim  ; 
and  he  may  also  be  allowed  to  show  that  an  assignment  of  the 
bond  and  mortgage  from  the  mortgagee  was  only  colorable,  and 
that  the  mortgagee  was  still  the  equitable  owner.3 

If  a  mortgage  be  made  to  secure  future  advances  under  an 
agreement  by  the  mortgagee  to  make  the  advances,  and  only  a 
portion  of  the  money  is  advanced,  the  mortgage  is  a  lien  only  to 
the  extent. of  the  amount  actually  advanced,  and,  though  the 
mortgagor  be  injured  seriously  by  failing  to  receive  the  balance 
of  the  money,  he  can  recover  only  nominal  damages  by  way  of 
counter-claim.4  But  it  is  said  that  damages  sustained  by  the 
mortgagee's  refusal  to  release  portions  of  the  premises  on  sales 
by  the  mortgagor,  may  be  matter  of  equitable  set-off.5 

Before  the  Code  it  was  held  to  be  proper  for  a  defendant  to 
set  up  and  maintain  by  a  cross-bill,  an  equitable  right  to  have 
another  security  in  the  hands  of  the  plaintiff  first  enforced, 
before  resorting  to  a  sale  of  the  mortgaged  premises.6  If 
the  necessary  parties  were  before  the  court  the  judgment  might 
do   equity  in  the  premises,  as    for  example  by  directing  the 

'  Bathgate  v.  Haslrin,  59  N.  T.  533. 

2  Grant  y.  Tallman,  20  N.  T.  191 ;  Lathrop  v.  Godfrey,  6  N.  T.  Sup.  (T.  &  C.) 
96 ;  s.  c.  3  Hun,  739 ;  Abbott  v.  Allen,  2  Johns.  Ch.  519  ;  Ludington  v.  Slauaon, 
6  J.  &  S.  81.    ' 

3  Lathrop  y.  Godfrey,  3  Hun,  739  ;  s.  o.  6  N.  Y.  Sup.  (T.  &  C.)  96 ;  contra, 
Eeed  v.  Latson,  15  Barb.  9. 

'  Dart  y.  Me  Adam,  27  Barb.  187.  6  Warner  v.  Gouverneur,  1  Barb.  36. 

0  King  v.  McVickar,  3  Sandf.  Ch.  192. 
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order  in  which  different  parcels  of  land  may  be  sold,  but,  if 
other  parties  were  necessary,  the  cross-bill  could  not  be,  used  to 
convert  the  original  action  into  a  distinct  suit  relative  to  other 
lands,  or  become  the  foundation  of  a  decree  concerning  matters 
not  embraced  in  the  original  suit.1  Bat  there  might  be  a  decree 
in  such  a  case  that,  after  satisfying  the  complainant's  claims  out 
of  the  mortgaged  premises,  the  defendant  should  be  subrogated 
to  the  rights  of  the  complainant  under  the  collateral  security.3 
It  is  believed  that  under  the  Code  the  same  relief  could  be  ob- 
tained in  proper  cases  by  means  of  a  counter-claim.3 

W. hen  a  Grantee  may  Defend  who  has  Taken  Subject  to  the 

Mortgage. 

When,  in  a  conveyance  of  land,  it  is  described  as  being  sub- 
ject to  a  mortgage,  the  question  may  be  raised  as  to  whether, 
and  to  what  extent,  this  will  limit  the  grantee  in  questioning 
the  validity  or  the  amount  due  on  said  mortgage.  It  is  settled 
that  such  a  clause  in  the  deed  operates  as  a  waiver  of  the  defence 
of  usury  and  as  a  provision  made  by  the  mortgagor  for  the  pay- 
ment of  the  usurious  debt,  which  he  is  not  suffered  at  any  time 
afterward  to  question,4  but  there  is  some  conflict  in  the  decis- 
ions relative  to  its  effect  in  shutting  off  other  defences. 

In  Russell  v.  Kinney  (1  Sandf.  Ch.  34),  it  was  held  that  such 
a  clause  in  a  deed  operates  as  an  admission  of  the  existence  of 
the  mortgage,  and  as  subjecting  the  grantee  to  its  force  exactly 
as  it  is  in  truth.  ,  If  it  is  a  mortgage  with  a  condition  or 
defeasance  contained  in  another  writing,  or  if  it  is  partly 
paid,  the  grantee  is  entitled  to  the  benefit  of  the  defeasance  or 
the  payment,  and  his  admission  by  accepting  the  deed  is  not  in- 
consistent with  his  availing  himself  of  such  defence.  In  other 
words  the  clause  merely  operates  to  qualify  the  covenants  of  the 
grantor  as  to  the  title. 

In  Jewell  v :■  Harrington  (19  Wend.  471),  the  deed  con- 

1  Galatian  v.  Erwin,  Hopk.  48 ;  affi'd,  8  Cow.  361. 
'  Kingv.  McVickar,  3  Sandf.  Ch.  192. 

8  Currie  v.  Cowles,  6  Bosw.  453 ;  Cramer  v.  Benton,  4  Lans.  291  ;  Gleason  v. 
Moen,  2  Duer,  639  ;  Leavenworth  t.  Packer,  52  Barb.  132. 
*  Hartley  v.  Harrison,  24  N.  Y.  170  ;  see  ante,  p.  211. 
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veyed  the  premises  "  subject,  nevertheless,  to  the  right  of  dower 
of  Chloe  Jewell,  who  was  the  widow  of  Samuel  Nash,  deceased, 
who  was  the  former  proprietor  of  the  above  described  prem- 
ises," and  the  court  held  that  the  grantee  was  not  estopped 
from  contesting  the  plaintiff's  claim  for  dower.  In  Hartley 
v.  Tatham  (26  How.  158;  s.  c.  1  Eobt.  246),1  Jewell  v. 
Harrington  (supra)  was  cited  and  approved,  and  the  princi- 
ple of  the  case  was  applied  to  the  defence  of  part  payment  as 
against  a  mortgage  recited  in  a  deed  under  which  the  defend- 
ant claimed.  It  was  not  necessary  to  the  decision,  however,  for 
in  Hartley  v.  Tatham  the  part  payment  had  been  made  sub- 
sequent to  the  acceptance  of  the  conveyance  in  which  the  lien 
of  the  mortgage  was  recognized. 

In  Lester  v.  Barron  (40  Earb.  297),  a  deed  contained  a 
clause  to  the  effect  that  the  grantee  assumed  all  liability  in 
relation  to  a  party  wall,  and  it  was  held  that  the  grantee  merely 
assumed  such  legal  liability  as  existed  against  his  grantor  in 
respect  to  such  wall. 

In  Reed  v.  Latson  (15  Barb.  9),  it  was  held  upon  the  other 
hand  that  one  who  purchases  land  expressly  subject  to  a  mort- 
gage cannot  set  up  against  the  mortgage  that,  prior  to  the  sale, 
it  had  been  extinguished  by  a  merger.  In  Freeman  v.  Auld  (44 
N .  Y.  50 ;  reversing  a.-  c.  25  How.  327 ;  44  Barb.  14 ;  37  Barb. 
587),  the  defendants  had  had  the  full  amount  of  the  mortgage 
deducted  from  their  purchase  money  and  they  took  expressly 
subject  to  it.  The  court  said  that  the  grantors  had  the  right, 
which  no  purchaser  from  them  could  lawfully  gainsay,  to  pay  or 
provide  for  the  payment  of  the  full  amount  specified  in  the 
mortgage,  and  that  the  grantee  taking  subject  to  the  mortgage 
must  pay  it  if  he  has  agreed  to  do  so,  and  if  not,  he  must  allow 
the  lands  conveyed  subject  to  it  to  be  applied  to  its  payment. 
The  same  rule  is  affirmed  in  Bitter  v.  Phillips  (53  E".  Y.  586). 

If  mortgaged  land  be  conveyed  by  an  instrument  which 
transfers  all  of  the  interest  of  the  mortgagor  without  specially 
designating  the  mortgage  security  or  affirming  its  validity,  as 
by  sale  under  an  execution  or  upon  the  foreclosure  of  a  junior 

1  Hartley  v.  Tatham,  affi'd  1  Keyes,  222. 
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incumbrance,  the  purchaser  may  set  up  any  defence  to  the 
mortgage  which  would  have  been  available  to  the  mortgagor.1 

The  following  propositions  appear  to  reconcile  the  cases  and 
to  be  sustained  by  reason  and  by  authority  : 

1.  If  the  mortgage  be  without  consideration,  in  whole  or  in 
part,  as  between  the  mortgagee  and  the  mortgagor,  the  grantee 
of  the  mortgagor  will  not  be  precluded  from  defending  against 
the  mortgage  on  the  mere  ground  of  an  estoppel  created  by  the 
subject  clause  in  the  deed.  The  reason  of  this  is  that  an 
estoppel  is  unavailing  except  as  between  the  parties  to  the  deed 
and  their  privies  in  blood  or  estate.  To  a  stranger  it  is  wholly 
unavailable.2 

2.  If  the  grantor  is  indebted  on  the  mortgage  in  such  a  way 
that  if  he  paid  it  he  could  not  afterwards  recover  the  money, 
as,  for  instance,  if  the  debt  be  usurious  or  if  it  be  barred  by  the 
statute  of  limitations,  the  conveyance  of  the  land  subject  to  the 
lien  shuts  off  any  defence  as  effectually  as  payment  would,  and 
operates  as  an  appropriation  of  the  land  to  pay  the  debt. 

3.  It  is  competent  for  the  grantor  to  create  a  lien  upon  the 
land  in  favor  of  any  person,  either  with  consideration  as  between 
him  and  such  person  or  without  any  consideration  whatever,  and 
if  it  is  part  of  his  agreement  with  the  grantee  that  this  lien  shall 
be  paid,  it  is  not  competent  for  the  grantee  to  question  claims  by 
the  recognition  of  which,  and  in  express  subordination  to  which, 
he  acquired  his  title.  This  is  a  question  of  agreement  between 
the  grantor  and  grantee,  and  is  to  be  determined  by  the  lan- 
guage of  the  conveyance,  which  is  presumed  to  show  the  agree- 
ment between  the  parties,  but  which  is  subject  to  correction  by 
parol  evidence  of  the  real  intention  and  bargain,  in  cases  of 
fraud  or  mistake. 

1  Nichols  T.  Hill,  6  N.  Y.  Sup.  (T.  &  C.)  335 ;  s.  o.  less  fully,  sub  nom.  Nichols 
v.  Iremonger,  3  Hun,  609. 

8  Jackson  t.  Bradford,  4  Wend.  619  ;  Jewell  v.  Harrington,  19  Wend.  HI. 
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RECEIVERS  OF  RENTS. 


When  a  Receiver  will  he  Appointed. 

The  right  of  entry  by  the  mortgagee  having  been  abolished, 
the  mortgagor  is,  both  at  law  and  in  equity,  entitled  to  the  com- 
plete enjoyment  of  the  mortgaged  premises  and  of  their  rents 
and  profits  until  the  debt  is  due,  unless  such  rents  are  expressly 
pledged  for  the  payment  of  the  debt.1  If  no  proceedings  are 
taken  for  the  appointment  of  a  receiver,  his  right  to  the  rents 
continues  until  it  has  been  divested  by  a  foreclosure  sale,  and 
until  the  purchaser  has  become  entitled  to  possession  under  the 
sheriffs  deed.3  Where,  however,  the  security  is  insufficient  and 
the  mortgagor  or  other  person  who  is  personally  liable  for  the 
payment  of  the  debt  is  insolvent,  the  morjgagee  may  apply  for 
a  receiver  of  the  rents  and  profits  of  the1  mortgaged  premises 
which  have  not  yet  been  collected,  and  this  relief  will  be 
granted  unless  the  person  in  possession  shall  give  security  to 
account  for  such  rents  in  case  there  shall  be  a  deficiency.8 

By  the  appointment  of  a  receiver  the  mortgagee  obtains  an 
equitable  specific  lien  upon  the  rents  unpaid  by  the  tenant,  as 
well  those  which  are  accrued  at  the  time  of  the  appointment  as 
those  which  become  due  subsequently,  to  pay  any  anticipated 

1  Bant  of  Ogdensburgh  v.  Arnold,  5  Paige,  38. 

a  Astor  v.  Turner,  11  Paige,  436 ;  Claaon  v.  Corley,  5  Sandf.  447;  Mitchell  y. 
Bartlett,  51  N.  Y.  447. 

3  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565*;  Howell  v.  Ripley,  10  Id.  43 ;  Astor 
v.  Turner,  11  Id.  436  ;  Frelinghuysen  v.  Colden,  4  Id.  204 ;  Shotwell  v.  Smith,  3 
Edw.  688 ;  Warner  v.  Gouverneur,  1  Barb.  36 ;  Syracuse  Bank  v.  Tallman,  31  Id. 
201. 


302  TEE  LAW  OF  MORTGAGES. 

deficiency,1  but  he  cannot  call  upon  the  owner  of  the  equity  of 
redemption  to  refund  rents  which  the  latter  had  collected  and 
received  before  the  appointment  of  a  receiver,  neither  can  he 
obtain  rents  which  a  junior  mortgagee  had  collected  by  superior 
diligence  in  procuring  the  appointment  of  a  receiver  of  the  same 
rents  in  a  suit  to  which  he  was  not  a  party.2 

The  right  to  this  relief  does  not  result  from  the  relations  of 
the  parties,  but  from  equitable  considerations  alone.  It  is  not  a 
matter  of  strict  right,  and  each  application  is  addressed  to  the 
sound  discretion  of  the  court.3  A  receiver  will  not  be  appointed 
where  the  property  is  of  sufficient  value  to  pay  the  debt,4  nor, 
in  general,  if  the  mortgagor  is  solvent.5  In  estimating  the  price 
which  the  property  is  likely  to  produce  on  a  sale,  the  amount  of 
rents,  fixing  as  they  do  its  value  as  an  investment,  is,  in  populous 
cities  especially,  a  fair  test,6  though  much  may  depend  upon 
other  circumstances.  It  has  also  been  said  that  a  receiver  will 
not  be  appointed  if  the  validity  of  the  mortgage  is  impeached 
on  probable  grounds.7 

If  a  part  only  of  the  mortgage  debt  is  due,  and  the  mort- 
gaged premises  are  so  situated  that  they  may  be  sold  in  parcels, 
a  receiver  will  not  be  appointed  if  a  sale  of  part  of  the  land 
will  produce  enough  to  satisfy  the  portion  of  the  debt  th«n 
due ; 8  but  if  the  premises  are  so  situated  that  they  must  be 
sold  entire,  and  theyare  an  inadequate  security  for  the  mort- 
gage debt,  and  the^^rsonal  security  is  worthless,  a  receiver 
may  be  appointed  of" the  rents  of  the  entire  property.9 

The  appointment  of  a  receiver  is  made  in  order  that  the 
rents  of  the  property  which  is  pledged  for  the  payment  of  the 
debt  may  not  be  received  by  an  insolvent  mortgagor,  leaving 
the  mortgagee  to  suffer  a  loss  from  the  delay  in  the  proceedings 

1  Lofsky  v.  Manjer,  3  Sandf.  Ch.  69. 

3  Howell  T.  Ripley,  10  Paige,  43 ;  Posst  v.  Dorr,  4.  Edw.  412. 
a  Syracuse  Bank  v.  Tallman,  31  Barb.  201. 

4  Shotwell  v.  Smith,  3  Edw.  688. 

6  Jenkins  v.  Hinman,  5  Paige,  309 ;  Syracuse  Bank  y.  Tallman,  31  Barb.  201. 
"  Shotwell  v.  Smith,  3  Edw.  588. 

'  Leahy  v.  Arthur,  1  Hogan,  92 ;  Darcy  v.  Blake,  1  Molloy,  247 ;  Shepherd  v. 
Murdock,  2  Molloy,  231,  531. 

8  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38. 

9  Quincy  v.  Cheeseman,  4  Sandf.  Ch.  381. 
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necessary  to  determine  the  rights  of  the  parties.  Special 
cases  might  arise  where  the  appointment  of  a  receiver  ought  to 
be  made,  even  though  the  mortgagor  were  solvent,  as,  for  in- 
stance, if  the  rents  Were  being  collected  by  an  insolvent  grantee 
who  had  assumed  the  payment  of  the  debt,  or  by  a  solvent 
person  who  had  assumed  no  such  personal  liability,  for  the 
rights  of  all  the  parties  are  before  the  court,  and  the  mortgagor 
is  as  much  entitled  to  protection  as  the  mortgagee.1  A  receiver 
may  even  be  appointed  on  the  application  of  the  mortgagor, 
whether  he  be  a  defendant  in  an  action  to  foreclose,  or  a  plaint- 
iff in  an  action  for  an  accounting,  the  mortgagee  or  a  grantee 
being  in  possession  and  insolvent  or  committing  waste,  and  it 
appearing  probable  that  the  rents  and  profits  will  be  lost.2 

Ordinarily  where  a  mortgagee  is  in  possession,  and  anything 
remains  due  to  him,  he  will  not  be  disturbed  in  his  possession 
by  the  appointment  of  a  receiver ;  and  particularly  is  this  so 
when  the  mortgagor  is  responsible,  and  is  able  to  account  for 
and  pay  any  excess  of  rents  and  profits  after  payment  of  his 
debt,  or  will  give  security  to  do  so.  If  he  will  swear  that 
anything  remains  due,  the  court  will  not  try  the  question  of 
indebtedness  upon  affidavits,  and  a  receiver  will  not  be  ap- 
pointed.3 

The  rule  that  a  receiver  will  not  be  appointed  as  against  a 
mortgagee  in  possession  is  applied  where  the  mortgagee  in 
possession  is- the  first  mortgagee  whose  claim  is  unsatisfied,  and 
the  parties  applying  for  the  receiver  hold  liens  subsequent  to 
his  mortgage.  The  rule  has  not  been  applied  against  the 
holder  of  a  prior  mortgage,  and  in  favor  of  a  subsequent  mort- 
gagee, if  there  be  any  doubt  as  to  the  mortgaged  premises 
being  adequate  security  for  the  first  mortgage,  interest  on  it 
and  taxes.  The  subsequent  mortgagee  is  entitled  to  a  receiver 
if  the  first  mortgagee  be  not  in  possession,  but  without  preju- 
dice to  the  latter  taking  possession ;  but  if  the  first  mortgagee 
be  in  possession,  he  must  redeem.4 

1  Frelinghuysen  v.  Colden,  4  Paige,  204. 

2  Bolles  v.  Duff,  35  How.  481 ;  Williams  v.  Robinson,  16  Conn.  517,  524. 

3  Bolles  v.  Duff,  35  How.  481 ;  Quinn  v.  Brittain,  3  Edw.  314;  Patten  v.  The 
Accessory  Transit  Co.  4  Abb.  237 ;  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565. 

4  Per  Joseph  F.  Dnly,  J.,  in  New  York  Life  Ins.  Co.  v.  Glass,  at  Special  Term, 
reported  in  N.  Y.  Daily  Register  of  August  12,  1875. 
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Where  the  equity  of  redemption  is  owned  by  a  grantee  of 
the  mortgagor,  not  personally  liable  for  the  payment  of  the 
mortgage  debt,  he  cannot,  by  delaying  the  litigation  by  vexations 
appeals  and  the  like,  take  the  rents  and  profits  to  the  injury  of 
the  mortgagee,  even  though  no  receiver  be  appointed.  If  he 
attempts  to  do  so  and  is  finally  defeated,  and  there  is  a  de- 
ficiency, he  may  be  directed  to  pay  to  the  plaintiff  the  amount 
of  rents  received  by  him,  or  so  much  thereof  as  will  be  suffi- 
cient to  satisfy  the  plaintiff's  claims  for  principal,  interest  and 
costs.1 

After  a  mortgagor  has  parted  with  the  mortgaged  premises, 
and  no  longer  receives  the  rents,  he  is  not  in  a  position  to 
oppose  an  application  for  a  receiver.  Opposition  to  such  an 
application  should  be  offered,  if  at  all,  by  the'  persons  whose 
rights  would  be  affected  by  it.2 

The  court  will  not  undertake,  by  its  officers,  to  collect  the 
rent  of  the  mortgaged  property,  if  the  person  in  possession  or 
entitled  to  the  rent  is  not  either  a  party  to  the  suit  or  the  tenant 
of  a  party  ; 3  and  even  if  a  receiver  is  appointed,  such  appoint- 
ment will  not  affect  the  rights  of  persons  who  were  not  parties. 
In  Zeiter  v.  Bowman  (6  Barb.  133),  the  owner  of.  the  equity  of 
redemption  took  a  chattel  mortgage  from  the  tenant  in  possession 
as  security  for  rent  not  yet  due,  and  then  assigned  such  chattel 
mortgage,  and  the  rents  which  it  was  intended  to  secure.  An 
action  was  commenced  to  foreclose  the  prior  mortgage,  to  which 
the  assignee  of  the  chattel  mortgage  was  not  made  a  party.  A 
receiver  of  the  rents  was  appointed  in  that  action,  to  whom  the 
tenant  attorned.  It  was  held  that  the  assignee  of  the  chattel 
mortgage  was  not  affected  by  these  proceedings. 

If  the  owner  of  the  equity  of  redemption  is  in  possession, 
he  may  be  compelled  either  to  attorn  to  the  receiver,  and  pay  a 
rental  to  be  fixed  by  the- court,  or  to  surrender  the  premises.4 

It  is  provided  by  statute  that  a  receiver  of  the  property  of  a 
corporation  can  be  appointed  only  by  the  Supreme  Court,  in 

1  Bank  of  Pittsburgh  v.  Piatt,  1  Paige,  464 ;  Bank  of  Utica  v.  Finch,  3  Barb. 
Ch.  293  ;  Ferguson  v.  Kimball,  3  Barb.  Ch.  616. 

2  Wall  St.  Fire  Ins.  Co.  v.  Loud,  20  How.  95. 
a  Sea  Ina.  Co.  v.  Stebbins,  8  Paige,  565. 

4  Astor  v.  Turner,  3  How.  225 ;  s.  o.  2  Barb.  444 ;  Frelinghuysen  v.  Colden,  4 
Paige,  204. 
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a  civil  action  brought  by  a  creditor  of  the  corporation  for  the 
foreclosure  of  a  mortgage,  upon  the  property  over  which  the 
receiver  is  appointed  ;  and  when  the  mortgage  debt,  or  interest 
thereon,  has  remained  unpaid  at  least  thirty  days  after  it  became 
due,  and  was  duly  demanded  from  the  proper  officers  of  the 
corporation,  and  where  either  the  income  of  such  property  is 
specifically  mortgaged,  or  the  property  itself  is  probably  insuffi- 
cient to  pay  the  amount  of  the  mortgage  debt,  upon  at  least 
eight  days'  notice  of  the  application  therefor,  to  the  proper 
officers  of  such  corporation.1 

No  clerk,  deputy  clerk,  or  assistant  clerk  of  any  court  of 
record  of  the  counties  of  New  York  and  Kings,  or  of  the 
surrogate's  court  in  said  counties,  can  be  appointed  receiver 
under  any  order  or  judgment  of  any  court,  unless  the  parties  to 
the  action  mutually  agree  to  such  appointment.3 

Powers  and  Duties  of  the  Receiver. 

The  fact  that  a  person  is  a  party  to  the  suit,  or  that  he  is  in 
possession  of  the  premises,  does  not  disqualify  him  from  acting 
as  receiver;  and  in  many  cases  the  appointment  of  such  a 
person  is  the  best  thing  that  can  be  done  for  all  concerned.  If, 
however,  a  party  to  the  action  is  appointed,  and  if  he  accepts 
the  trust,  his  duties  will  be  the  same  as  though  he  were  a 
stranger  to  the  property,  and  he  will  not  be  suffered  to  manage 
the  estate  for  his  own  benefit  merely.  It  is  his  duty  to  make 
the  fund  of  which  he  has  charge  produce  the  largest  possible 
revenue,  and  he  will  be  held  to  the  strictest  good  faith.8 

As  an  officer  of  the  court,  the  receiver  represents  the  inter- 
ests in  the  property  of  all  of  the  parties  to  the  suit,  which 
interests  are  often  various  and  conflicting,  and  sometimes  in- 
volved in  doubt.  It  is  his  duty  to  protect  the  property  in- 
trusted to  him  to  the  best  of  his  ability  for  all  those  interests, 
without  being  controlled  by  the  representations  or  directions  of 
any  one  of  them;  though  where  the  plaintiff  is  a  principal 
party  interested,  his  views  and  advice  are  entitled  -to  corre- 

1  Laws  of  1870,  c.  151,  §  3.  »  Laws  of  1876,  e.  205. 

8  Bolles  v.  Duff,  37  How.  162. 
20 
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sponding  weight.1  'A  receiver  in  possession  has  very  little 
discretion  allowed  him,  and  he  must  apply  to  the  court,  from 
time  to  time,  for  authority  to  do  such  acts  as  may  be  beneficial 
to  the  estate.3 

A  receiver  is  under  no  obligation  to  take  forcible  or  violent 
means  for  the  assertion  of  his  rights  as  re  ceiver,  without  an 
express  order  of  the  court  to  do  so  ;  and  the  court  will  not  pro- 
tect him  in  any  attempt  to  obtain  possession  by  violence  further 
than  the  law  will  protect  him.3  As  was  said  by  Chancellor 
Walworth  :  "  If  the  property  is  in  the  possession  of  a  third 
person  who  claims  the  right  to  retain  it,  the  receiver  must 
proceed  by  suit  in  the  ordinary  way,  to  try  his  right  to  it,  or 
the  complainant  should  make  such  third  party  a  party  to  the 
suit,  and  apply  to  have  the  receivership  extended  to  the  prop- 
erty in  his  hands ;  so  that  an  order  for  the  delivery  of  the 
property  may  be  made  which  will  be  binding  upon  him,  and 
which  may  be  enforced  by  process  of  contempt  if  it  is  not 
obeyed."  4 

The  proper  practice  in  foreclosure  cases,  where  a  receiver 
has  been  appointed,  and  where  the  tenant  is  not  a  party,  is 
to  either  secure  the  attornment  of  the  tenant,  or  to  extend 
the  action  by  amendment  so  as  to  make  the  tenant  a  party. 
If  any  person  not  a  party  claims  the  rent  by  an  assignment 
from  the  owner,  or  otherwise,  he  also  should  be  made  a  party 
to  the  action.     The  court  can  then  protect  the  person  paying, 
as  well  as  the  officer  claiming  the  rent,  from  the  improper 
influences  of  other  persons.     But  where  the  tenant  and  person 
claiming  the  rent  are  not  parties  to  the  action,  and  no  attorn- 
ment to  the  receiver  has  taken  place,  tbe  jurisdiction  over  the 
subject  by  way  of  process  for  contempt  cannot  be  maintained.5 
By  making  the  appointment  of  a  receiver  of  the  rents,  the 
•court  becomes  virtually  the  landlord  of  the  property,  collecting 
the  rents  by  its  officer  :  .6   and  the  court  will  not  let  the  posses- 

1  Iddings  v.  Bruen,  4  Sandf.  Ch.  41'7. 

'  Parker  v.  Browning,  9  Paige,  388.  3  Parker  v.  Browing,  9  Paige,  388. 

4  Parker  v.  Browning,  9  Paige,  388,  390. 

6  Bowery  Savings  Bank  v.  Richards,  3  Hun,  306  ;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  565. 

e  Steele  r.  Sturges,  5  Abb.  Pr.  442. 
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sion  of  the  receiver,  which  is  its  own  possession,  be  disturbed 
by  any  one  without  its  permission.1  Nor  will 'the  court,  where 
it  has  made  an  order  for  the  appointment  of  a  receiver  of  real 
estate,  and  the  tenants  have  attorned  to  such  receiver  under  an 
order  of  the  court,  permit  the  tenants  or  any  other  persons  to 
question  the  right  of  the  court  to  grant  such  receivership  by 
disturbing  the  possession  of  its  officer.2 

The  receiver  cannot  proceed  in  ejectment  against  the  ten- 
ants without  the  authority  of  the  court,  and  the  possession 
of  the  tenants  will  not  ordinarily  be  disturbed  where  a  receiver 
is  appointed.  But  although  not  themselves  parties  to  the  suit, 
the  tenants  of  a  party  who  have  attorned  to  the  receiver,  may 
be  compelled  to  pay  rent  to  him.8 

1  JSoe  v.  Gibson,  1  Paige,  513  ;  Albany  City  Bank  v.  Schermerhorn,  9  Paige, 
3Y2. 

2  Albany  City  Bank  v.  Schermerhorn,  9  Paige,  872. 

3  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565. 


CHAPTER   XXV. 

COSTS. 


When  Costs  will  he  Granted  in  Actions  to  Foreclose. 

An  action  for  the  foreclosure  of  a  mortgage,  in  common 
with  all  other  actions  for  equitable  relief,  falls  within  the  pro- 
vision of  section  306  of  the  Code,  under  which  in  all  actions 
other  than  those  mentioned  in  section  304,  costs  may  be  allowed 
or  not,  in  the  discretion  of  the  court.1  And  this  rule  applies  to 
actions  for  strict  foreclosure  as  well  as  in  actions  for  foreclosure 
by  a  sale  of  the  property.3 

Costs  iu  suits  and  proceedings  in  equity  have  always  been 
held  to  be  discretionary,3  arid  the  decisions  made  before  the 
Code  as  to  the  equitable  rules  which  control  the  discretion  of  the 
courts  in  regard  to  costs  are  still  valuable  guides. 

If  the  action  is  tried  before  a  referee,  the  referee  stands  in 
the  place  of  the  court,  and  the  question  of  costs  is  in  his  dis- 
cretion.4 

When  it  is  said  that  the  giving  of  costs  in  equitable  actions 
is  entirely  discretionary,  it  must  not  be  supposed  that  a  court  of 
equity  is  not  governed  by  definite  principles  in  its  decisions 
respecting  costs.  All  that  is  meant  by  the  dictum  is,  that  courts 
of  equity  are  not,  like  courts  of  law,  held  inflexibly  to  the  rule 
of  giving  the  costs  of  the  suit  to  the  successful  party,  but  that 
they  will,  in  awarding  costs,  take  into  consideration  the  circum- 

1  Gallagher  v.  Egan,  2  Sandf.  742. 

a  O'Hara  v.  Brophy,  24  How.  379;  Bartow  v.  Cleveland,  16  Id.  364;  s.  o.  7 
Abb.  Pr.  339. 

3  Methodist  Episcopal  Church  v.  Jaques,  1  Johns.  Ch.  65 ;  Garr  v.  Bright,  1 
Barb.  Ch.  157. 

4  Pratt  v.  Stiles,  17  How.  211 ;  s.  c.  9  Abb.  Pr.  150;  Graves  v.  Blanchard,  4 
How.  300;  s.  o.  3  Code  R.  25  ;  Ludington  v.  Taft,  10  Barb.  447;  Taylor  v.  Root, 
48  If.  Y.  687. 
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stances  of  a  particular  case,  and  the  situation  and  conduct  of 
the  parties,  and  exercise  their  discretion  in  reference  to  those 
points.  In  exercising  this  discretion,  however,  courts  of  equity 
are.  governed  by  certain  fixed  principles  which  they  have 
adopted  on  the  subject  of  costs ;  and  do  not,  as  is  frequently 
supposed,  act  upon  the  mere  caprice  of  the  judge  before  whom 
the  cause  is  heard.  The  discretion  to  be  exercised  is  a  sound 
discretion.1 

The  discretion  of  the  judge  at  special  term  with  regard  to 
costs  may  properly  be  reviewed  by  the  general  term  since  the 
litigants  are  entitled  to  the  discretion  of  both  branches  of  the 
court  upon  matters  which  concern  substantial  rights,  but  the 
Court  of  Appeals  will  not  interfere  with  the  exercise  of  this 
discretion  unless  it  appears  that  it  was  exercised  under  errone- 
ous views  of  the  law  affecting  the  rights  of  the  parties.2  "Where, 
however,  the  court  below  has  allowed  costs  under  a  mistaken 
idea  of  the  law,  it  is  the  duty  of  the  Court  of  Appeals  to  correct 
the  error.8 

Ordinarily  costs  will  be  granted  to  a  successful  litigant,  and 
the  cases  in  which  costs  are  refused  to  him,  or  are  granted  to  an 
unsuccessful  party  to  the  action  are  exceptional.4  "Where  there 
is  a  fund  in  court  which  is  the  subject  of  the  action,  the  costs 
will  commonly  be  paid  out  of  it,  but  where  equity  requires  it 
they  may  be  charged  upon  any  of  the  parties  personally. 

A  prior  mortgagee,  if  made  a  party  for  the  purpose  of  hav- 
ing the  amount  of  his  claim  ascertained,  is  entitled  to  his  costs, 
to  be  paid  out  of  the  fund,  or  by  the  plaintiff  personally  if  the 
answer  was  unreasonably  called  for  by  him.5 

A  party  who  is  improperly  joined  as  a  defendant  may  have 
costs  adjudged  in  his  favor  against  the  plaintiff  personally,6  but 
such  costs  should  not  be  paid  out  of  the  fund.7 

"Where  a  mortgagor  or  any  other  party  to  the  action  unrea- 

'  2  Barb.  Ch.  Pr.  322 ;  Eastburn  v.  Kirk,  2  Johns.  Ch.  SIT. 
5  Taylor  v.  Root,  48  IT.  Y.  687.  3  Morris  v.  Wheeler,  45  N.  T.  708. 

4  Garr  v.  Bright,  1  Barb.  Ch.  157. 

s  Boyd  v.  Dodge,  10.  Paige,  42 ;  Mayer  v.  Salisbury,  1  Barb.  Ch.  546 ;  Jones 
y.  Phelps,  2  Id.  440 ;  Chamberlain  t.  Dempsey,  36  N.  Y.  144,  147. 
'  Millandon  v.  Brugiere,  1 1  Paige,  163. 
7  Nelson  v.  Montgomery,  1  Edw.  657. 
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sonably  defends,  he  may  be  charged  personally  with  the  costs 
for  the  benefit  of  those  entitled  to  the  surplus.1 

The  failure  to  serve  a  notice  of  no  personal  claim  under  sec- 
tion 131  of  the  Code  does  not  deprive  the  court  in  equity  cases 
of  the  power  to  award  costs  against  a  defendant  who  unreasona- 
bly defends.  It  is  not  necessary  to  serve  such  a  notice,3  and  the 
defendant  who  receives  a  copy  of  the  complaint  is  more  fully 
informed  of  the  nature  and  object  of  the  action  than  he  would 
be  from  a  mere  abstract  such  as  the  notice  under  the  statute  is.3 

Prior  to  the  framing  of  the  133d  rule  of  the  Court  of  Chan- 
cery, a  subsequent  mortgagee  or  judgment  creditor  who,  being 
made  a  party  defendant,  answered  and  disclaimed  any  interest, 
was  entitled  to  costs,  to  be  paid  out  of  the  fund  if  that  were 
sufficient,  but  by  the  plaintiff  if  it  were  insufficient,  on  the 
ground  that  such  defendant  should  be  called  upon  before  suit 
brought  and  requested  to  release  or  otherwise  disclaim.4  But 
this  was  changed  by  the  133d  rule,  which  was  known  as  Chan- 
cellor Saotdfobd's  rule.  Under  this  rule  a  complainant  was  al- 
lowed to  serve  with  the  subpoena  a  notice  of  the  object  of  the 
action  and  of  no  personal  claim.  If  the  defendant  on  whom 
such  notice  had  been  served  appeared  and  disclaimed,  he  could 
not  recover  costs,  but  was  required  to  pay  costs  to  the  complain- 
ant ;  and  if  the  complainant  neglected  .to  serve  such  notice,  by 
reason  whereof  a  defendant  was  put  to  unnecessary  costs  in 
employing  a  solicitor  to  defend  the  suit,  such  costs  might  be 
charged  personally  on  the  complainant  in  the  discretion  of  the 
court.5  The  object  of  this  rule  was  to  relieve  the  complainants, 
in  mortgage  cases,  from  the  expense  of  unnecessary  disclaimers, 
put  in  by  defendants  who  were  merely  formal  parties  to  the 
suit  and  against  whom  no  personal  decree  was  sought.  To  en- 
title a  defendant  to  costs  under  the  rule,  where  he  appeared  by 
a  solicitor  but  did  not  disclaim,  he  was  required  to  satisfy  the 
court  that  he  had  been  misled  as  to  the  object  of  the  suit  and 

1  Jone3  v.  Phelpa,  2  Barb.  Ch.  440  ;  Barnard  v.  Bruce,  21  How.  360. 

2  Gallagher  v.  Egan,  2  Sandf.  742. 

3  O'Hara  v.  Brophy,  24  How.  3*79. 

4  Catlin  v.  Harned,  3  Johns.  Ch.  61 ;  Titus  v.  Velie,  6  Id.  435*. 

6  Rules  of  N.  Y.  Court  of  Chancery,  pp.  102,  103 ;  note  to  Jay  v.  Ensign,  9 
Paige,  231. 


COSTS.  311 

the  relief  sought  against  him,  in  consequence  of  the  neglect  of 
the  complainant  to  give  the  usual  notice  ;  and  that  his  sole  ob- 
ject in  employing  a  solicitor  was  to  protect  himself  or  his  prop- 
erty from  an  unjust  claim  which  he  supposed  that  the  complain- 
ant might  have  made  against  him  in  the  bill.1 

Where  there  are  two  separate  mortgages  on  the  same  prop- 
erty, and  an  action  to  foreclose  is  commenced  by  the  holder  of 
the  first  mortgage  against  the  holder  of  the  second  mortgage 
and  all  junior  incumbrancers,  an  action  subsequently  commenced 
to    foreclose  the  second  mortgage,  would  in  general,  be  both 
unnecessary  and  improper,  and  in  a  case  where  both  of  such 
actions  were  commenced  by  the  same  solicitor,  he  was  compelled 
to  elect  in  which  action  he  would  take  his  decree,  in  order  that 
the  owners  of  the  equity  of  redemption  should  be  charged  with 
only  one  bill  of  costs.2     The  principle  of  the  decision  is,  that 
where   an  action  is  unnecessarily  commenced,  and  where  the 
relief  prayed  for  might  be  obtained  on  motion  in  an  action 
already  pending,  the  plaintiff  will  not  be  entitled  to  costs.3     In 
a  case  where  the  second  mortgagee  could  not  procure  the  satis- 
faction of  his  mortgage  under  the  action  already  pending,  as 
where  a  judgment  of  foreclosure  upon  the  first  mortgage  had 
been  stayed  by  appeal,  the  principle  would  not  apply.4 

Costs  in  Actions  to  Redeem. 

As  a  general  rale,  the  party  claiming  the  right  to  redeem 
premises  from  a  mortgage,  whether  he  is  a  plaintiff  or  defend- 
ant, must  pay  the  costs  of  the  proceedings,  as  well  as  the 
amount  due  on  the  mortgage,  before  he  can  be  permitted  to 
redeem.5  The  v  plaintiff,  therefore,  in  an  action  to  redeem, 
will,  as  a  general  rule,  be  compelled  to  pay  costs  to  the  defend- 
ant, although  he  ultimately  succeeds,  in  obtaining  the  relief 
prayed  for.     But  if  the  defendant  has  behaved  inequitably  or 


1  Jay  v.  Ensign,  9  Paige,  230. 

2  Wendell  v.  Wendell,  3  Paige,  509. 

3  De  La  Vergne  v.  Evertaon,  1  Paige,  181. 

4  See  Bache  v.  Purcell,  6  Hun,  618. 

5  Benedict  v.  Gilman,  4  Paige,  58;  Brockway  v.  Wells,  1  Id.  617. 
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improperly,  lie  may  be  deprived  of  or  even  compelled  to  pay 
costs.1 

In  a  case  where  a  party  entitled  to  redeem  under  a  statute 
foreclosure,  had  tendered  the  amount  due  with  costs,  he  was  not 
charged  with  costs  on  his  subsequent  bill  to  redeem,2  and  it  has 
also  been  held  that  a  party  entitled  to  redeem,  who  tenders  the 
whole  amount  due  before  filing  his  bill,  will  be  excused  from 
paying  the  costs  of  his  adversary  though  an  administrator.3 

Where  the  defendant  interposes  an  unconscientious  defence,4 
or  is  the  cause  of  the  litigation  by  unreasonable  or  oppressive 
conduct,  he  may  be  charged  with  costls.3  So,  also,  if  the  mort- 
gage has  actually  been  satisfied  before  the  action  to  redeem  is 
commenced.6 

Tender  after  Action  brought  and  before  Judgment. 

If  the  defendant  wishes  to  pay  the  mortgage  debt  after  the 
commencement  of  the  action  to  foreclose,  he  cannot  then  either 
make  or  plead  a  tender,  for  a  tender  is  incomplete  without  in- 
cluding in  it  all  the  costs,  and  the  right  to  costs  is  not  absolute 
but  depends  upon  the  discretion  of  the  court.7  The  statute  al- 
lowing a  defendant  to  tender  to  the  plaintiff  or  his  attorney 
an  amount  sufficient  to  satisfy  the  demand  with  costs  to  the 
time  of  tender,  and  providing  that  if  it  shall  appear  on  the  trial 
that  the  amount  so  tendered  was  sufficient  to  pay  the  demand 
and  costs,  the  plaintiff  should  not  be  entitled  to  costs  subse- 
quent to  the  tender,  is  confined  to  actions  at  law,  and  does  not 
affect  actions  for  the  foreclosure  of  mortgages.8 

In  an  action  of  foreclosure,  where  tender  is  made  before 
judgment,  if  the  parties  do  not  voluntarily  adjust  the  costs, 
either  party  may  apply  to  the  court  for  that  purpose.9    But 

1  Slec  v.  Manhattan  Co.  1  Paige,  48  ;   Brockway  v.  Wells,  1  Id.  617  ;   Vroom 
v.  Ditmas,  4  Id.  526,  533. 

2  King  v.  Duntz,  11  Barb.  191.  3  Van  Buren  v.  Olmstead,  5  Paige,  9. 
4  Slee  v.  Manhattan  Co.  1  Paige,  48.         B  Barton  v.  May,  3  Sandf.  Oh.  450. 

Calkins  v.  Isbell,  20  N.  Y.  147. 
'  Bartow  v.  Cleveland,  16  How.  364;    s.  o.  f  Abb.  339 ;  Pratt  v.  Ramsdell,  16 
How.  69;  Thurston  v.  Marsh,  14  Id.  572;'  s.  <j.  5  Abb.  389. 

8  2  R.  S.  553,  §  20;  N.  Y.  Fire  <fe  Marine  Ins.  Co.  v.  Burrell,  9  How.  398. 
0  Pratt  v.  Iiamsdell,  16  How.  ,59. 
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before  doing  this  it  would  be  prudent  for  the  defendant  to  offer 
to  pay  the  amount  due  upon  the  mortgage,  and  such  costs  as  he 
may  think  proper,  and  upon  refusal  to  accept  the  amount,  he 
may  apply  to  the  court  for  leave  to  pay  the  amount  due  and 
such  costs  as  the  court  may  in  its  discretion  allow.  The  court 
will  entertain  the  application  and  permit  the  payment,  fixing  the 
costs,  and  upon  the  payment  being  made  will  order  a  discontin- 
uance or  stay  of  the  action  as  may  be  just.1 

When  costs  are  allowed,  the  items  are  those  which  are  spec- 
ified by  the  statute,2  and,  in  general,  those  items  are  the  only 
ones  which  will  be  imposed.  But  if  the  court  shall  be  of 
opinion  that  the  circumstances  of  the  case  demand  it,  the  plaint- 
iff may  be  permitted  to  take  judgment,  notwithstanding  the 
tender,  and  thus  become  entitled  to  the  additional  allowance 
under  section  308  of  the  Code ;  or  if  the  equities  of  the  case 
require  it,  the  court  may  refuse  costs  to  the  plaintiff ;  or  even 
award  them  to  the  defendant.8 

It  was  held  in  Stevens  v.  Veriane  (2  Lans.  90),  that  the 
same  reasons  which  prevent  a  valid  tender  from  being  made 
after  the  commencement  of  a  foreclosure  suit,  will  also  prevent 
an  offer  of  judgment  under  section  385  of  the  Code,  from  lim- 
iting the  amount  of  costs  which  the  plaintiff  may  recover. 
But  the  Court  of  Appeals  took  a  different  view  in  Bathgate  v. 
Raskins  (reported  in  memorandum,  1  1ST.  Y.  "Weekly  Digest, 
395),  and  held  that  such  an  offer  would  have  the  same  effect 
in  an  action  to  foreclose  a  mortgage  as  in  any  other  action. 

Allowances  in  Addition  to  Costs. 

In  addition  to  the  items  of  costs  specified  in  section  307  of 
the  Code,  the  following  allowances  are  made  to  the  plaintiff  by 
section  308,  upon  the  recovery  of  judgment  by  him  in  an  action 
for  the  foreclosure  of  a  mortgage  and  in  certain  other  actions, 
ten  per  cent,  on  the  recovery  for  any  amount  not  exceeding 
$200 ;  five  per  cent,  on  any  additional  amount  not  exceeding 

1  Bartow  v.  Cleveland,  16  How.  364;  d.  o.  1  Abb.  339.  2  Code,  §  307. 

3  Pratt  v.  Ramsdell,  16  How.  59,  61;  Bartow  v.  Cleveland,  16  Id.  364;  s.  o.  1 
Abb.  339. 
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i ;  and  two  per  cent,  on  any  additional  amount  not  exceed- 
ing $1,000.  And  in  such  actions,  if  the  same  be  settled  before 
judgment,  like  allowances  on  the  amount  paid  or  secured  upon 
su3h  settlement  at  one  half  of  said  rates. 

These  rates  must  be  estimated  on  the  amount  found  due  or 
unpaid  upon  the  mortgage  in  an  action  for  foreclosure.  And 
whenever  it  shall  be  necessary  to  apply  to  the  court  for  an  or- 
der enforcing  the  payment  of  any  installment  falling  due  after 
judgment,  in  an  action  of  foreclosure,  the  plaintiff  is  entitled 
to  the  same  rate  of  allowance,  but  no  more  in  the  aggregate  than 
if  the  whole  amount  of  the  mortgage  had  been  due  when 
judgment  was  entered.1 

It  is  also  provided  by  section  309  of  the  Code,  as  follows : 
"  In  difficult  and  extraordinary  cases  where  a  defence  has  been 
interposed,  or  in  such  cases  where  a  trial  has  been  had,  and 
.in  actions  or  proceedings  for  the  partition  of  real  estate,  the 
court  may  also,  in  its  discretion,  make  a  further  allowance  to 
any  party,  not  exceeding  five  per  cent,  upon  the  amount  of  the 
recovery  or  claim  or  subject-matter  involved.  And  in  an  action 
for  the  foreclosure  of  a  mortgage,  the  court  may  make  a  like 
allowance,  not  exceeding  two  and  a  half  per  centum,  nor  the 
aggregate  sum  of  two  hundred  dollars ;  nor  shall  a  greater  sum 
than  fifty  dollars  be  charged  by  or  allowed  to  any  sheriff, 
referee,  or  other  officer  for  his  fees,  percentage  or  services  for 
any  sale  under  a  decree  or  judgment  of  foreclosure.  But  in  no 
action  whatever  shall  an  allowance  of  more1  than  two  thousand 
dollars  be  made  to  any  party  or  to  all  the  parties,  if  more  than 
one  on  either  side." 

The  courts  have  until  recently,  almost  uniformly  construed 
these  sections  of  the  Code,  to  entitle  the  plaintiff  as  of  course 
to  the  allowance  granted  by  section  308,  to  authorize  the  coiirt 
in  all  foreclosure  cases,  to  grant  a  further  allowance  of  two  and 
one  half  per  cent.,  and  to  render  an  allowance  of  five  per  cent, 
discretionary  in  difficult  and  extraordinary  cases  where  a  de- 
fence has  been  interposed,  or  in  such  cases  where  a  trial  has 
been  had.  In  Smith  v.  Smith  (reported  by  memorandum  in  1 
K  Y.  Weekly  Digest,  422),  the  General  Term  of  the  Fourth 

1  Code,  §  309. 
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Department  affirmed  an  allowance  of  five  per  cent,  in  a  fore- 
closure case.  The  Court  of  Appeals,  however,  in  Hunt  v. 
Chapman  (62  1ST.  Y.  333),  repudiated  this  doctrine,  and  declared 
it  to  be  the  law  that  no  greater  allowance  than  two  and  a  half 
per  cent,  can  be  granted  in  any  foreclosure  case,  and  that  such 
allowance  can  only  be  made  when  the  case  is  difficult  or  extra- 
ordinary, and  a  defence  has  been  interposed  or  a  trial  had ;  in 
other  cases  the  plaintiff  can  only  obtain  the  allowances  under 
section  308. 


CHAPTER  XXVI. 


HOW  THE  SALE  UNDER  THE  JUDGMENT  OF  FORECLOSURE 
SHOULD  BE  MADE. 


By  vihat  Officer  the  Sale  may  he  Made. 

Peioe  to  the  judiciary  act  of  1847,  sales  under  the  decrees 
of  the  Court  of  Chancery  were  made  by  masters  in  chancery, 
but  the  office  of  master  in  chancery  was  abolished  by  that  act, 
and,  under  its  provisions,  the  sheriff  of  the  county  in  which  the 
land  was  to  be  sold  was  the  proper  officer  to  sell  under  a  decree 
of  foreclosure,  the  court  having  power,  under  the  77th  section, 
whenever  it  was  deemed  proper,  to  appoint  a  suitable  person  to 
make  the  sale  instead  of  the  sheriff.  Where  any  controversy 
had  arisen  or  was  likely  to  arise  between  the  parties  as  to  the 
order  in  which  different  portions  of  the  premises  sb.ould  be  sold, 
a  referee  was  commonly  appointed  to  make  the  sale  instead  of 
the  sheriff.1 

By  the  73d  General  Court  Rule  the  sale  is  also  required  to 
be  made  by  the  sheriff  of  the  county  or  a  referee,  and  it  is  also 
provided  that  the  referee  to  be  appointed  in  foreclosure  cases, 
shall  be  selected  by  the  court,  and  the  court  shall  not  appoint 
as  such  referee,  a  person  nominated  by  the  party  to  the  action, 
or  his  counsel.3 

The  sale  must  be  made  by  the  officer  designated,  or  it  will  ' 
be  void.     A  sale  which  was  directed  to  be  made  by  a  master  in 
chancery  residing  in  ]STew  York,  having  been  made  by  a  master 
residing  in  Brooklyn,  was  set  aside,  though  the  purchaser  had 
taken  his  deed.3    A  sale  by  a  person  deputed  by  the  officer  au- 

1  Knickerbocker  v.  Eggleaton,  3  How.  130. 

!  In  New  York  and  Kings  counties,  no  clerk,  deputy  clerk,  or  assistant  clerk 
of  any  court  of  record,  or  of  the  surrogate's  court,  can  be  appointed  referee,  unless 
the  parties  to  the  action  consent.     Laws  of  1876,  c.  205. 

3  Yates  v.  Woodruff,  4  Edw.  700. 
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thorized  to  make  the  sale,  in  his  absence,  is  irregular,1  though 
this  would  doubtless  fail  to  apply  to  the  sheriff  who  may  law- 
fully act  by  his  under-sheriff  and  deputies. 

By  Laws  of  1869,  c.  569,  entitled  "  An  act  in  relation  to  the 
fees  of  the  sheriff  of  the  city  and  county  of  New  York,  and  to 
the  fees  of  referees  in  sales  in  partition  cases,"  it  was  provided 
that;  "  All  sales  of  real  estate  hereafter  made  in  the  city  and 
county  of  New  York,  under  the  decree  or  judgment  of  any 
court  of  record  (except  sales  in  cases  of  partition,  and  where  the 
sheriff  of  said  city  and  county  is  a  party)  shall  be  made  by  the 
sheriff  of  said  city  and  county."  On  the  ground  that  this  was 
a  local  act,  that  it  embraced  more  than  one  subject,  and  that  the 
exclusive  power  of  the  sheriff  to  make  sales  under  the  judg- 
ments of  courts  of  record,  is  not  expressed  in  its  title,  the  act 
was  pronounced  to  be  unconstitutional  and  void,  and  sales  made 
•  by  referees  were  adjudged  to  be  valid.2 

By  Laws  of  1876,  c.  439,  entitled  "An  act  relating  to  the 
expenses  of  judicial  sales  in  the  county  of  Kings,"  it  is  enacted 
that  all  sales  of  real  estate  made  in  the  county  of  Kings  under 
judgment  or  decree  of  any  court,  except  sales  in  partition  and 
where  the  sheriff  of  said  county  is  a  party,  except  where  both 
parties  to  the  suit  agree  upon  a  referee  to  be  appointed  by  the 
court,  shall  be  made  by  the  sheriff  of  the  county  of  Kings. 
The  statute  then  prescribes  the  rate  of  fees  for  sales  on  fore- 
closure, fixing  them  at  about  three  times  as  much  as  any  pre- 
vious law  allowed,  and  no  mention  whatever  is  made  of  the  fees 
in  partition  cases.  The  act  certainly  relates  to  the  expenses  of 
judicial  sales  in  the  county  of  Kings,  but  it  is  fairly  open  to  ar- 
gument as  to  whether  it  embraces  only  one  subject.  It  certain- 
ly does  not  embrace  the  subject  expressed  in  the  title,  inasmuch 
as  it  only  applies  in  terms  to  the  expenses  of  foreclosure  sales, 
and  it  does  embrace,  quite  satisfactorily  to  the  sheriff,  the  sub- 
ject of  allowing  to  the  courts  a  discretion  as  to  the  appointment 
of  the  officers  by  whom  their  judgments  regarding  the  sale  of 
property  may  be  executed.  The  act  is  of  doubtful  constitution- 
ality for  other  reasons,  and,  since  it  takes  away  from  the  courts 

1  Heyer  v.  Deaves,  2  Johns.  Ch.  154. 

2  Gaskin  v.  Meek,  42  N.  Y.  186  ;  affi'g  s.  o.  55  Barb.  259. 
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the  patronage  involved  in  the  appointment  of  referees,  from  the 
profession  the  privilege  of  dealing  with  lawyers  in  regard  to  the 
making  of  judicial  sales,  and  from  the  persons  who  would  be 
appointed  as  referees  the  emoluments  which  would  accompany 
the  performance  of  their  duties,  there  can  be  no  doubt  but  that 
the  question  of  its  validity  will  be  brought  before  the  courts. 

Publication  and  Posting  of  the  Notice  of  Sale. 

Rule  74  of  the  courts,  which  has  the  force  of  law,  provides 
that,  when  lands  in  the  city  of  JSTew  York  are  sold  under  a  de- 
cree, order  or  judgment  of  any  court,  they  shall  be  sold  at  pub- 
lic auction,  between  twelve  o'clock  noon  and  three  in  the  after- 
noon, unless  otherwise  specially  directed.  The  notice  of  the 
sale  of  lands  lying  in  any  of  the  cities  of  this  State,  in  which  a 
daily  paper  is  printed,  except  where  a  different  notice  is  required 
by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or 
more  of  the  daily  papers  of  that  city,  for  three  weeks  imme- 
diately previous  to  the  time  of  sale,  at  least  twice  in  each  week. 
"When  lands  in  any  other  part  of  the  State  are  directed  to  be 
sold  at  auction,  notice  of  the  sale  shall  be  given  for  the  same 
time  and  in  the  same  manner  as  is  required  by  law,  on  sales  of 
real  estate  by  sheriffs  on  execution. 1 

The  statute  respecting  the  notice  of  the  sale  pf  land  upon 
execution,  which  is  thus  made  applicable  to  sales  in  foreclosure, 
requires  that  the  time  and  place  of  holding  any  sale  of  real 
estate  pursuant  to  any  execution  shall  be  publicly  advertised 
previously  for  six  weeks  successively,  as  follows : 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up 
in  three  public  places  in  the  town  where  such  real  estate  shall 
be  sold,  and  if  such  sale  be  in  a  town  different  from  that  in 
which  the  premises  to  be  sold  are  situated,  then  such  notice 
shall  also  be  fastened  up  in  three  public  places  of  the  town  in 
which  the  premises  are  situated. 

.2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week 
in  a  newspaper  of  such  county,  if  there  be  one. 


1  As  to  notices  of  sale  of  lands  in  Hamilton  county,  see  Laws  of  1860,  c.  297 
Laws 'of  1866,  c.  690  ;  Laws  of  1867,  c.  162  ;  Laws  of  1870,  c.  662. 
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3.  If  there  be  no  newspaper  printed  in  such  county,  and  the 
premises  to  be  sold  are  not  occupied  by  any  person  against 
whom  the  execution  is  issued,  or  by  some  person  holding  the 
same  as  tenant  or  purchaser  under  such  person,  then  such  notice 
shall  be  published  in  the  State  paper,  once  in  each  week.1 

In  the  city  of  New  York  the  Daily  Register  has  been  des- 
ignated by  the  judges  of  the  various  courts  as  the  official  paper 
in  which  all  legal  notices  should  be  published,  under  a  statute 
allowing  such  a  designation  to  be  made.2 

"Where  the  publication  of  notice  is  to  be  made  for  three 
weeks,  twice  in  each  week,  it  is  not  necessary  that  twenty-one 
days  shall  elapse  between  the  time  of  the  first  publication  and 
the  sale,  and  where  it  is  to  be  made  once  in .  each  week  for  six 
.  weeks,  the  full  space  of  six  weeks  need  not  elapse  from  the  first 
publication  before  a  sale  can  be  made.  If  in  the  one  case  a 
notice  is  inserted  twice  in  each  week  for  three  weeks,  and  in 
the  other  case  once  in  each  week  for  six  weeks,  the  statute  is 
complied  with.8  For  example,  a  sale  in  foreclosure  in  the  city 
of  New  York,  was  advertised  for  December  28th,  and  a  publi- 
cation in  a  daily  paper,  on  the  9th,  12th,  16th,  19th,  23d  and 
26th  of  that  month,  was  held  to  be  sufficient.4 

There  is  no  law  and  no  rule  of  the  court  rendering  it  abso- 
lutely necessary  that  the  title  of  the  cause  should  be  inserted  in 
the  notice  of  sale ;  but  it  is  proper  that  the  title  should  be 
briefly  stated  in  the  notice  for  the  purpose  of  attracting  the  at- 
tention of  parties  who  may  be  interested  in  the  premises.5  The 
notice  should  contain  nothing  which  might  unduly  enhance  the 
value  of  the  property  or  mislead  the  purchaser ; 6  neither  should 
it  contain  a  statement  calculated  to  impair  the  price  which 
would  be  offered.7 

Duties  of  the  Officer  making  the  Sale. 
It  is  the  duty  of  the  officer  in  whose  hands  the  judgment 

'  2  R.  S.  368,  §  34.  '  Laws  of  1874,  c.  656. 

3  Olcott  v.  Robinson,  21  N.  T.  150 ;  reVg  s.  o.  20  Barb.  148  ;  Wood  v.  More- 
house, 45  K.  Y.  369 ;  affi'g  s.  o.  1  Lang.  405 ;  Sheldon  v.  Wright,  5  BT.  Y.  497. 

4  Chamberlain  v.  Dempsey,  22  How.  366 ;  s.  o.  13  Abb.  421. 

6  Ray  v.  Oliver,  6  Paige,  489.  6  Veeder  v.  Fonda,  3  Paige,  94. 

'  Marsh  v.  Ridgway,  18  Abb.  262. 
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or  decree  is  placed  to  proceed  and  execute  it  without  delay, 
notwithstanding  any  directions  he  may  receive  from  the  plaint- 
iff or  his  attorney,  if  he  is  requested  to  do  so  by  any  of  the 
parties  to  the  suit  who  will  be  injured  by  a  delay. 

The  court  will  interfere  upon  motion  of  any  party  in  inter- 
est, and  will  either  commit  the  execution  of  the  judgment  to  a 
junior  incumbrancer,  or  if  it  is  already  in  the  hands  of  the 
officer,  will  direct  a  sale  without  delay.  Where  a  sale  is  dis- 
continued by  the  plaintiff  without  sufficient  cause,  and  without 
the  consent  of  the  defendants,  he  will  be  charged  personally 
for  the  expense  incurred.1 

The  plaintiff  has  no  right  to  control  the  officer  in  relation 
to  the  order  of  sales  in  parcels,  more  especially  if  the  judgment 
contains  a  direction  that  he  shall  ascertain  in  what  order  the 
different  parcels  should  be  sold,  in  order  to  protect  the  equitable 
rights  of  the  several  persons  claiming  to  have  interests  therein 
or  liens  upon  the  respective  parcels,  for  in  this  respect  he  would 
act  judicially.  In  an  ordinary  case,  where  the  judgment  con- 
tains no  such  provision,  the  officer  performs  a  ministerial  act,  in 
the  same  manner  as  a  sheriff  who  has  an  execution  against  two 
lots  of  land  would  act  ministerially  in  determining  which  lot 
he  would  sell  first.  Where  special  judicial  powers  and  duties 
are  conferred  upon  the  officer,  it  is  possible  that  he  would  come 
within  the  equity  of  the  provision  of  the  Revised  Statutes, 
which  declares  that  no  judge  of  any  court  can  sit  in  any  cause 
in  which  he  would  be  excluded  from  being  a  juror  by  reason  of 
consanguinity  or  affinity  to  either  of  the  parties.3 

It  is  the  duty  of  the  sheriff  or  referee  making  the  sale  to 
attend  at  the  time  and  place  of  sale,  and  :  1.  To  announce  the 
terms  of  sale,  if  they  are  not  contained  in  the  notice  of  sale. 
2.  To  offer  the  premises  to  the  highest  bidder,  and  receive  bids 
so  long  as  they  are  offered,  waiting  a  reasonable  time  after  a 
bid  is  made  for  another,  and  if  no  other  is  made,  to  strike  off 
the  premises  to  the  highest  bidder.  3.  After  marking  down 
the  premises  to  the  highest  bidder,  to  require  him  to  sign  a 
memorandum  of  the  sale,  and  agreeing  to  complete  the  same. 
4.  If  at  the  time  appointed  for  the  sale  there  are  no  bidders, 

1  Kelly  v.  Israel,  11  Paige,  147.  2  Snyder  v.  Stafford,  11  Paige,  11. 
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or  if  from  the  numbers  in  attendance,  or  other  sufficient  cause, 
the  officer  is  satisfied  that  a  fair  price  cannot  be  obtained,  it  is 
his  duty  to  postpone  the  sale,  and  not  sacrifice  unnecessarily  the 
property.1 

If  the  highest  bid  is  withdrawn,  it  is  the  duty  of  the  officer 
making  the  sale  to  put  up  the  premises  at  the  next  lowest  bid, 
and  if  the  person  who  made  that  bid  has  left,  and  no  one 
present  will  give  so  much,  the  sale  should  be  suspended  until 
that  bidder  is  notified.2 

If  the  sale  be  made  to  a  bidder  who  offers  to  pay  in  current 
funds  or  in  a  draft,  and  legal  tenders  or  specie  is  demanded 
from  him,  it  is  the  duty  of  the  officer  to  suspend  the  sale  for  a 
reasonable  time  in  order  to  allow  the  bidder  to  comply.8 

If  the  purchaser  does  not  comply  with  the  terms  of  sale, 
the  referee  may  put  the  property  up  for  sale  again,  but  this 
must  be  done  on  such  notice  that  no  one  will  be  misled  by  it.4 

The  duties  of  a  referee  upon  a  sale  of  mortgaged  premises 
are  ministerial  in  their  character.  He  is  required  in  the  ordi- 
nary form  in  which  judgments  of  foreclosure  are  made,  to  sell 
the  premises  to  the  highest  bidder,  and  after  receiving  the  pur^ 
chase  money,  to  pay  therefrom  his  own  fees  and  expenses  on 
such  sale,  and  then  all  liens  upon  said  premises  existing  at  the 
time  of  the  sale  for  taxes,  assessments,  or  prior  mortgages,  and 
from  the  residue  to  pay  the  costs  awarded  to  the  several  parties, 
and  the  amount  reported  due  to  the  plaintiff,  with  the  interest 
thereon,  or  so  much  thereof  as  the  purchase  money  will  pay  of 
the  same.  If  such  are  the  directions  of  the  judgment,  and  if, 
without  or  before  paying  the  prior  liens,  he  pays  the  plaintiff 
and  other  parties  the  amounts  awarded  to  them,  he  does  so  at 
his  peril  and  in  his  own  wrong.  The  terms  of  sale  cannot  vary 
the  judgment,  or  relieve  the  referee  from  the  performance  of 
hi#  duties.5 

It  is  to  be  observed  that  the  direction  in  the  judgment  does 
not  indicate  how  the  referee  shall  ascertain  and  satisfy  himself 

1  Per  Mullin,  J.,  in  Bicknell  v.  Byrnea,  23'  How.  486. 

5  May  v.  May,  11  Paige,  201.  3  Baring  v.  Moore,  5  Paige,  48.. 
4  Lentz  v.  Craig,  13  How.  72;  s.  o.  2  Abb.  294. 

6  People  ex  rel.  Day  v.  Bergen,  53  KT.  404. 

21 
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as  to  the  existence,  number,  ownership  and  amount  of  the  taxes 
and  prior  Hens.  It  is  at  once  apparent  that  the  person  most 
interested  in  ascertaining  those  facts  eorrectly  is  the  purchaser, 
who  ordinarily  will  take  his  title  subject  to  any  lien  which  has 
not  been  discovered  and  satisfied.  It  is  therefore,  with  proper 
limitation,  a  reasonable  article  to  be  inserted  in  the  terms  of 
sale  that  "  all  taxes,  assessments,  and  other  incumbranoes  which 
at  the  time  of  sale  are  liens  or  incumbrances  upon  said  premises, 
will  be  allowed  by  the  referee  out  of  the  purchase  money,  pro- 
vided the  purchaser  shall,  previously  to  the  delivery  of  the  deed, 
produce  \o  the  referee  proof  of  such  liens,  and  duplicate  receipts 
for  the  payment  thereof."  It  is  reasonable,  for  by  a  compliance 
with  it,  the  referee  may  safely  discharge  his  duty,  and  the  pur- 
chaser has  his  best  reliance,  himself  and  his  counsel,  that  his 
title  shall  not  be  incumbered.  Moreover,  it  is  believed  that  this 
article,  or  one  like  it,  has  for  many  years  been  inserted  in  terms 
of  sale  where  express  terms  have  been  used,  and  has  been  made 
the  mode  agreed  upon  in  which  the  referee  should  discharge  his 
duty.1  General  usage  has  great  force,  and  the  practical  con- 
struction of  the  law  by  so  many  public  officers  has  much  of  the 
weight  of  judicial  decision.2  There  is,  however,  this  qualifica- 
tion to  be  made  :  this  article  in  the<  terms  of  sale  may  not  be 
held  to  override  or  limit  the  direction  of  the  order  of  sale, 
which  is  mandatory.  The  referee  is  excused  from  the  duty  of 
making  examination  for  the  existence  and  amount  of  the  liens, 
and  for  responsibility  for  acexiracy  therein.  But  if  there  are  to 
his  knowledge  such  liens  in  existence,  it  would  be  absurd  to  say 
that  he  may  disregard  the  order  under  which  he  acts,  and  pay 
over  the  money  as  if  there  were  not.  And  the  remedy,  in  case 
of  inaction  by  the  purchaser,  is  by  application  to  the  court  for 
its  direction.3 

Terms  of  the  Sale. 

The  suggestion  that  a  sale  upon  credit  may  produce  a  higher 
price  is  equally  applicable  to  all  sales ;  but  judicial  sales  are  not 

1  Post  v.  Leet,  8  Paige,  337.     •  2  Troup  v.  Haiglit,  Hopk.  239. 

3  Per  Folger,  J.,  in  Easton  v.  Pickersgill,  55  N.  Y.  310. 
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in  general  made  upon  credit  without  the  consent  of  parties.  On 
the  motion  of  the  plaintiff,  however,  an  order  may  be  made  that 
the  sale  be  upon  credit  to  the  extent  of  the  sum  due  to  him.1 

It  is  in  conformity  with  the  settled  practice  of  the  court  to 
have  taxes  and  assessments  which  are  liens  on  the  premises  sold,. 
deducted  and  paid  out  of  the  purchase  money.  This  is  some- 
times done  under  special  directions  given  in  the  judgment,  but 
it  is  more  frequently  provided  for  by  the  terms  of  sale.  If  the 
mortgaged  premises  are  leasehold,  it  is  necessary,  to  secure  the 
full  value  of  the  property,  that  the  purchaser  should  acquire 
title  free  and  discharged  from  all  arrears  of  rent.  These 
arrears  should  be  paid  from  the  purchase  money,  and  if  this 
is  not  provided  for  by  the  judgment,  it  should  be  by  the  terms 
of  sale,  so  that  the  amount  of  the  purchaser's  bid  should  repre- 
sent the  value  of  the  premises  with  arrears  of  rent  paid.3 

Adjourning  the  Sale. 

If  the  sale  be  adjourned  by  the  officer,  notice  should  be 
given  to  those  who  attend  at  the  time  and  place  of  sale,  and 
notice  should  also  be  published.  The  proper  method^of  ad- 
journing the  sale  includes  the  naming  of  the  adjourned  day ; 
but  if  this  be  prevented  by  the  unwarranted  act  of  the  defend- 
ant in  procuring  a  stay  of  proceedings,  the  sale  will  not  be  set 
aside  as  irregular  if  no  adjourned  day  be  mentioned,  a  day  being 
inserted  in  the  advertisement  of  the  adjournment  on  which  ad- 
journed day  the  sale  takes  place.3  If  a  fixed  day  is  named,  the 
sale  must  be  had  on  that  day,  and  if  there  be  a  variance  be- 
tween the  notice  announced  on  the  adjournment  and  that  pub- 
lished in'  the  newspaper,  the  sale  will  be  irregular.4 

Rule  74  does  not  require  the  publication  of  adjournments. 
The  adjournment  may  be  for  a  time  so  short  as  not  to  allow 
any  publication  to  be  made,  in  which  case  none  clearly  could  be 
made.  If  it  be  for  a  longer  period,  then,  whether  any  publica- 
tion thereof  should  have  been  made,  or  whether  the  one  actually 
made  was  sufficient,  must  depend  on  the  circumstances  of  each 
particular  case.     The  omission  of  publication  in  any  case  does 

1  Sedgwick  v.  Fish,  Hopk.  6U.  s  Catlin  v.  Grissler,  61  N.  Y.  363. 

3  La  Farge  v.  Van  "Wagenen,  14  How.  64.      4  Miller  t.  Hull,  4  Den.  104. 
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not  entitle  any  person,  as  matter  of  legal  right,  to  avoid  the 
sale.  An  application  for  that  purpose  must  be  addressed  to 
the  discretion  of  the  court,  to  be  exercised  in  furtherance  of 
justice.1 

When  the  time  for  selling  pursuant  to  notice  has  passed,  and 
no  valid  sale  has  been  made,  or  if  valid  the  party  elects  to  dis- 
regard it,  he  cannot  again  sell  without  the  authority  of  the  court 
unless  he  again  advertises  the  sale.2 

It  is  the  duty  of  the  officer  intrusted  with  the  sale  of  the 
property  to  put  it  up  for  sale  at  such  a  time  and  under  such  cir- 
cumstances as  to  make  it  bring  the  best  price,  without  injuring 
the  party  entitled  to  the  proceeds  of  the  sale  by  delaying  the 
payment  of  his  debt.  And  where  the  officer,  in  violation  of  his 
duty,  is  proceeding  to  sell  property  under  a  judgment  or  decree 
at  an  improper  time,  when  such  sale  must  necessarily  sacrifice 
the  property,  as  during  the  raging  of  a  pestilence,  or  while  there 
is  a  threatened  invasion,  which  will  destroy  all  chance  of  fair 
competition  by  deterring  bidders  from  attending  the  sale,  it 
will  unquestionably  be  the  duty  as  well  as  the  right  of  the  court 
to  interfere.  But  a  court  of  equity  has  no  legal  right  to  inter- 
fere for  the  relief  of  an  -individual  by  arbitrarily  suspending  the 
ordinary  operation  of  the  laws  for  the  collection  of  debts  to 
meet  his  particular  case,  and  the  vain  expectation  that  an  extra 
session  of  Congress  about  to  be  held  will  settle  the  politics  and 
finances  of  the  country  so  effectually  as  to  greatly  increase  the 
value  of  the  property  of  the  mortgagor,  will  not  justify  an  ad- 
journment of  the  sale.3  Even  the  existence  of  a  war,  when 
there  is  no  immediate  danger  of  an  invasion  of  the  place  where 
property  is  advertised  to  be  sold,  forms  no  sufficient  ground  for 
suspending  the  sale  of  mortgaged  premises  under  a  decree.4 

A  sale  made  on  an  election  day  is  not  for  that  reason  void, 
but  if  made  on  that  day  in  defiance  of  the  protest  of  the  defend- 
ant, it  becomes  at  least  very  questionable,  and  although  not  of 
itself,  perhaps,  sufficient  to  warrant  the  court  in  setting  aside 
the  sale,  yet,  in  connection  with  other  facts  it  cannot  fail  to  pro- 

1  Per  Curiam,  in  Stearns  y.  "Welsh,  1  Hun,  676.  , 

8  BickneU  v.  Byrnes,  23  How.  488.  3  McGown  v.  Sandford,  9  Paige,  290. 

4  Astor  y.  Romayne,  1  Johns.  Cb.  S10. 
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duce  an  influence  upon  the  court.  Occupying  the  position. of 
advantage,  it  behooves  the  plaintiff  to  pursue  his  remedy  with 
scrupulous  care,  lest  he  should  inflict  an  injury  upon  one  who  is 
comparatively  powerless.1 

It  is  provided  by  Rule  81  that  no  order  to  stay  a  sale  under 
a  judgment  in  partition  or  for  the  foreclosure  of  a  mortgage 
shall  be  granted  or  made  by  a  judge  out  of  court,  except  upon  a 
notice  of  at  least  two  days  to  the  plaintiff's  attorney. 

Fees  of  the  Officer  making  the  Sale. 

The  proper  compensation  for  the  officer  making  the  sale  is  a 
matter  not  so  well  settled  as  the  importance  of  the  subject  would 
require.  By  the  judiciary  act  of  1847  it  was  enacted  that 
sales  of  lands  which  had  previously  been  made  by  masters  in 
chancery  might  be  made  by  the  sheriffs  of  the  respective  coun- 
ties. The  sheriff  was  to  receive  his  disbursements  for  printer's 
fees,  and  was  also  to  be  entitled  to  receive  the  same  fees  as  upon 
sales  by  virtue  of  an  execution,  but  such  fees  should  in  no  case 
exceed  the  sum  of  ten  dollars.  If  the  property  was  purchased 
by  a  person  entitled  to  the  proceeds  of  the  sale,  the  sheriff's  fees 
were  not  to  exceed  five  dollars.2 

By  Laws  of  1869,  c.  569,  it  was  attempted  to  give  to  the 
sheriff  of  the  city  and  county  of  New  York  exclusive  power  to 
make  sales  in  foreclosure,  and  he  was  declared  to  be  entitled  in 
cases  of  sales  in  foreclosure  to  receive  the  following  fees  and  no 
more :  for  receiving  order  of  sale  and  posting  notices  of  sale, 
ten  dollars ;  for  drawing  each  deed  of  premises  sold,  five  dol- 
lars ;  for  attending  and  adjourning  a  sale  at  the  request  of  the 
plaintiff  in  the  action  or  by  order  of  the  court,  three  dollars, 
but  no  more  than  three  such  adjournments  in  one  action  shall 
be  charged  for ;  for  making  report  of  sale,  five  dollars ;  for 
paying  over  surplus  moneys,  three  dollars.  And  all  disburse- 
ments made  by  him  for  printer's  fees  at  the  rate  allowed  by  law 
therefor,  fees  of  officers  taking  acknowledgments  and  adminis- 
tering oaths,  and  for  internal  revenue  stamps  affixed  to  convey- 
ances executed  and  delivered  by  him,  and  all  auctioneer's  fees 

1  King  v.  Piatt,  SI  N.  Y.  185.  2  Laws  of  18i1,  c.  280,  §  11. 
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actually  paid  by  him,  but  not  to  exceed  for  such  auctioneer's 
fees  twelve  dollars  for  each  parcel  separately  sold,  which  auc- 
tioneer's fees  shall  be  paid  by  the  purchaser  of  the  parcel  in 
addition  to  the  amount  bid  by  him  therefor. 

This  statute  was  pronounced  unconstitutional  in  Oaskvn  v. 
Meek  (42  1ST.  T.  186)  on  the  gronnd  that  it  was  a  local  act,  em- 
bracing more  than  one  subject,  and  that  its  title  was  bad ;  and 
sales  in  foreclosure  afterwards,  as  before,  were  made  by  referees. 
By  Laws  of  1874,  c.  192,  amending  the  statute  of  1869,  it  was 
enacted  that  when  any  sale  is  made  by  any  officer  other  than  the 
sheriff,  no  greater  sum  shall  be  charged  or  allowed  than  as  pre- 
scribed in  said  act  of  1869.  No  amendment  was  made  in  the 
title,  and  by  a  singular  inadvertence  the  legislature  amended  an 
unconstitutional  act  in  such  a  way  that  the  objections  to  it  were 
aggravated  instead  of  being  remedied.1  . 

Prior  to  the  statute  of  1874  and  subsequent  to  that  of  1869, 
the  general  term  of  the  First  Department  held,  in  Innes  v.  Pur- 
cell  (2  1ST.  T.  Sup.  [T.  &  C]  538),  that  a  referee  who  sold  prop- 
erty under  a  judgment  of  foreclosure  could  charge  no  more 
than  the  sheriff  could  for  the  same  service,  and  that  there  was 
no  law  authorizing  him  to  exact  more  than  ten  dollars.  Subse- 
quently to  this  decision  the  same  court  held,  in  Philips  v. 
Walker  (4  Hun,  645),  that  the  fees  fixed  by  the  statute  of  1869 
were  the  highest  permissible,  and  that  those  might  be  allowed 
if  no  objection  were  made  by  the  party  who  was  affected  by  the 
payment. 

By  Laws  of  1876,  c.  439,  it  is  enacted  that  all  sales  of  real 
estate  made  in  the  county  of  Kings  under  judgment  or  decree 
of  any  court,  except  sales  made  in  actions  of  partition,  except 
when  both  parties  to  the  suit  agree  upon  a  referee  to  be  ap- 
pointed by  the  court,  shall  be  made  by  the  sheriff  of  the  county 
of  Kings.  The  fees  allowed  to  the  sheriff  under  this  act  in 
cases  of  sales  on  foreclosure  are  the  same  as  those  fixed  by  the 
act  of  1869  above  referred  to,  for  the  sheriff  of  the  city  and 
county  of  JSTew  York,  except  that  the  auctioneer's  fee  is  $10 
instead  of  $12,  as  in  the  New  York  statute. 

In  other  parts  of  the  State  different  rules  have  obtained,  and 

1  See  Philips  t.  Walker,  4  Hun,  645. 
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it  is  understood  that  in  some  of  the  districts  the  amount  of  the 
referee's  fee  has  been  computed  by  calculating  the  number  of 
days  during  which  the  matter  remained  in  his  hands,  or  during 
which  he  did  anything  in  relation  to  the  sale,  and  allowing  three 
dollars  for  each  of  them. 

By  an  amendment  of  section  309  of  the  Code,  made  in  1876, 
it  is  provided  that  no  greater  sum  than  fifty  dollars 'shall  be 
charged  by  or  allowed  to  any  sheriff,  referee  or  other  officer 
for  his  fees,  percentage,  or  services  for  any  sale  under  a  decree 
or  judgment  of  foreclosure. 

As  the  law  now  stands,  only  one  thing  seems  to  be  entirely 
and  definitely  settled,'  and  that  is  that  fifty  dollars  is  the  ex- 
treme limit  of  charge,  no  matter  how  much  trouble  the  referee 
may  have  had,  or  how  great  the  amount  of  his  responsibility 
may  have  been. 


CHAPTER  XXVII. 

WHEN  THE  SALE  SHOULD  BE  MADE  IN  SEPARATE  PARCELS,  AND 
ORDER  OF  THE  SALE  OF  SUCH  PARCELS. 


Practice  Prior  to  the  Remised  Statutes,  only  a  Portion  of  the 
Mortgage  Debt  being  Due. 

In  cases  where  only  a  portion  of  the  mortgage  debt  was  due, 
it  was  the  practice  prior  to  the  Revised  Statutes,  to  stay  the 
sale  when  the  mortgagor  would  come  in  before  the  sale  and  pay 
the  amount  due  with  costs,  and  to  let  the  decree  of  foreclosure 
remain  good  to  enforce  payment  of  the  future  interest  and 
installments  as  they  might  respectively  become  due.1  Where 
such  an  application  was  made  before  answer,  it  was  sometimes 
required  that  a  decree  of  foreclosure  should  be  entered  by  way 
of  security  and  to  save  the  trouble  and  expense  of  a  new  suit.2 

Where  the  mortgaged  premises  were  so  situated  that  they 
could  be  sold  in  parcels  to  advantage,  the  decree  directed  that 
sufficient  be  sold  to  satisfy  the  part  then  due  with  the  costs, 
and  a  provision  was  inserted  that  an  order  might  be  obtained 
from  time  to  time,  as  the  interest  or  principal  became  due,  for 
a  future  sale  on  the  foot  of  the  decree.3 

If  a  part  only  of  the  mortgage  debt  were  due,  still  the 
entire  premises  might  be  sold  if  they  could  not  be  divided 
without  injury,  and  the  proceeds  might  be  applied,  first  in  pay- 
ment of  that  part  of  the  debt  already  due,  and  next  on  that 
which  had  not  yet  matured.  The  object  of  the  decree  might 
not  be  to  raise  any  part  of  the  debt  not  due,  yet  the  raising  of 
the  entire  debt  might  be  an  unavoidable  consequence  of  the 

1  Campbell  t.  Macomb,  4  Johns.  Ch.  534. 
s  Lansing  v.  Capron,  1  Johns.  Ch.  611?. 

3  Brincfeerhoff  v.  Thallhimer,  2  John?,  Ch.  486 ;  Lyman  v.  Sale,  2  Johns.  Ch. 
487 ;  Campbell  y.  Macomb,  4  Johns.  Ch.  534. 
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sale,  because  the  court,  in  order  to  raise  what  was  due  might  he 
obliged  to  sell  the  whole  of  the  mortgaged  premises  if  they 
consisted  of  one  entire  subject  incapable  of  being  conveniently 
or  safely  divided.1 

So,  too,  payment  of  an  installment  which  was  not  due  at 
the  time  of  the  entry  of  decree,  but  which  would  become  due 
before  a  sale  could  be  made,  might  be  provided  for  in  the  order 
of  sale.3 

It  was  said  by  Chancellor  "Walworth  that,  in  special  cases, 
where  the  person  in  possession  is  not  responsible  for  the  debt, 
and  the  premises  are  not  a  sufficient  security,  the  whole  of  the 
premises  or  so  much  as  is  necessary  to  pay  the  whole  debt  and 
costs,  should  be  sold,  unless  the  defendant  choose  to  pay  the 
amount  of  the  installment  which  is  due,  before  the  sale,  or  will 
give  security  that  the  rest  of  the  mortgage  money  will  be  paid 
when  it  is  due.3  In  this  respect  he  differed  somewhat  from 
Chancellor  Kent,  who  could  not  perceive  that  the  circumstance 
that  the  premises  were  in  a  state  of  injury  and  decay  from  the 
action  of  storms,  and  had  thereby  become  a  precarious  security, 
gave  the  complainant  any  right  or  title  in  equity  to  have  the 
premises  sold  for  a  debt  not  due.  "  The  security  was  taken 
with  knowledge  of  the  situation  and  character  of  the  property 
and  of  the  risks  to  which  it  was  exposed.  It  does  not  belong 
to  the  court  to  give  a  party  a  better  security  than  he  elected  to 
take,  where  there  has  been  no  fraud  or  mistake,  nor  any  abuse 
or  waste  of  the  subject."  4 

Provisions  of  the  Revised  Statutes,  only  a  Portion  of  the 
Mortgage  Debt  being  Due. 

The  Revised  Statutes  are  mainly  declaratory  of  the  law  as  it 
existed  before  their  passage,  except  that  they  favor  the  construc- 
tion of  Chancellor  Kent,  in  cases  where  the  only  reason  for 
selling  the  entire  premises  is  found  in  the  fact  that  the  security 
is  inadequate.     It  is,  perhaps,  for  this  reason  that  Chancellor 

J  Campbell  v.  Macomb,  4  Johns.  Ch.  534. 
'  Lyman  v.  Sale,  2  Johns.  Ch.  48.6. 

3  Suffern  v.  Johnson,  1  Paige,  450  ;  Hall  v.  Bamber,  10  Paige,  296. 

4  Campbell  v.  Macomb,  4  Johns.  Ch.  534. 
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"Walworth  thought  that  the  power  of  the  court  in  this  respect 
had  been  somewhat  restricted  by  the  Kevised  Statutes.1 

The  Eevised  Statutes  provide  that  "  whenever  a  bill  shall  be 
filed  for  the  satisfaction  or  foreclosure  of  any  mortgage,  upon 
which  there  shall  be  due  any  interest,  or  any  portion  or  install- 
ment of  the  principal,  and  there  shall  be  other  portions  or 
installments  to  become  due  subsequently,  the  bill  shall  be  dis- 
missed, upon  the  defendant's  bringing  into  court,  at  any  time 
before  the  decree  of  sale,  the  principal  and  interest  due,  with 
costs. 

"  If,  after  a  decree  for  sale  entered  against  a  defendant  in 
such  case,  he  shall  bring  into  court  the  principal  and  interest 
due,  with  the  costs,  the  proceedings  in  the  suit  shall  be  stayed ; 
but  the  court  shall  enter  a  decree  of  foreclosure  and  sale,  to  be 
enf ox-ced  by  a  further  order  of  the  court,  upon  a  subsequent 
default  in  the  payment  of  any  portion  or  installment  of  the 
principal,  or  of  any  interest  thereafter  to  grow  due. 

"  If  the  defendant  shall  not  bring  into  court  the  amount  due, 
with  costs,  or  if  for  any  other  cause,  a  deeree  shall  pass  for  the 
complainant,  the  court  shall  direct  a  reference  to  a  master  to 
ascertain  and  report  the  situation  of  the  mortgaged  premises ; 
and  if  it  shall  appear  that  the  same  can  be  sold  in  parcels,  with- 
out injury  to  the  interests  of  the  parties,  the  decree  shall  direct 
so  much  of  the  said  premises  to  be  sold,  as  will  be  sufficient  to 
pay  the  amount  then  due  on  such  mortgage,  with  costs ;    and 
such  decree  shall  remain  as  security  for  any  subsequent  default. 
"  If,  in  the  case  mentioned  in  the  last  preceding  section,  there 
shall  be  any  default  subsequent  to  such  decree,  in  the  payment 
of  any  portion  or  installment  of  the  principal,  or  of  any  inter- 
est due  upon  such  mortgage,  the  court  may,  on  the  petition  of 
the  complainant,  by  a  further  order  founded  upon  such  first 
decree,  direct  a  sale  of  so  much  of  the  mortgaged  premises  to 
be  made  under  the  said  decree,  as  will  be  sufficient  to  satisfy  the 
amount  so  due,  with  the  costs  of  such  petition  and  the  subse- 
quent proceedings  thereon ;  and  the  same  proceedings  shall  be 
had,  as  often  as  a  default  shall  happen. 

"  If  in  any  of  the  foregoing  cases,  it  shall  appear  to  the  court, 

1  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38. 
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that  the  mortgaged  premises  are  so  situated  that  the  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  decree  shall,  in 
tbe  first  instance,  be  entered  for  the  sale  of  the  whole  premises 
accordingly. 

"  In  such  case  the  proceeds  of  such  sale  shall  be  applied  as 
well  to  the  interest,  portion  or  installment  of  the  principal  due, 
as  towards  the  whole  or  residue  of  the  sum  secured  by  such 
mortgage,  and  not  due  and  payable  at  the  time  of  such  sale ; 
and  if  such  residue  do  not  bear  interest,  then  tbe  court  may 
direct  the  same  to  be  paid,  with  a  deduction  of  the  rebate  of 
legal  interest,  for  the  time  during  which  such  residue  shall  not 
be  due  and  payable ;  or  may  direct  tbe  balance  of  the  proceeds 
of  such  sale,  after  paying  the  sum  due  with  costs,  to  be  put  out 
at  interest,  for  the  benefit  of  the  complainant,  to  be  paid  to 
him,  as  the  installments  or  portions  of  the  principal,  or  the  in- 
terest may  become  due,  and  the  surplus  for  the  benefit  of  the 
defendant,  his  representatives  or  assigns,  to  be  paid  to  tbem  on 
the  order  of  the  court." 1 

How  much  of  the  Mortgaged  Premises  should  oe  sold. 

Under  orders  of  reference  in  cases  arising  under  this  statute, 
the  first  duty  of  the  referee  is  to  ascertain  whetber  the  mort- 
gaged premises  are  so  situated  that  they  can  be  sold  in  parcels, 
without  injury  to  the  interests  of  the  parties.  This  provision 
of,  the  statute  relates  entirely  to  tbe  material  condition  of  tbe 
mortgaged  property.  If  the  referee  finds  tbat  tbe  property 
cannot  be  sold  in  parcels,  as  be  would  be  bound  to  do,  in  cases 
where  it  is  indivisible  for  use  or  enjoyment,  as  in  the  case  of  a 
mill,  a  store,  a  dwelling-bouse  or  a  farm,  or  single  piece  of  prop- 
erty whose  value  consisted  in  keeping  it  together  in  its  unity 
or  entirety,  such  finding  will  practically  end  bis  duties  under 
the  order.  And  so  it  will  if  he  finds  that  tbe  mortgaged  prem- 
ises consist  of  distinct  parcels  of  land,  whose  relative  value  is 
entirely  independent  of  each  other.  In  such  cases  be  will  so 
report,  and  tbe  land  must  be  sold  accordingly.  Tbe  report  of 
the  referee  is  but  part  of  the  evidence  before  the  court,  and 

1  2  R.  S.  192,  §§  161  to-166  inclusive. 
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upon  which  it  ,is  called  upon  to  decide  whether  it  will  or  will 
not  be  most  beneficial  to  the  parties  to  decree  a  sale  of  the  whole 
premises  in  one  parcel  in  the  first  instance.  The  court  will 
look  to  the  pleadings,  and  will  receive  other  evidence  in  its  dis- 
cretion, and  will  consider  any  stipulations  offered,  and  admis- 
sions of  the  parties  or  of  other  persons  presented  to  it  on  the 
hearing.  All  the  plaintiff  is  entitled  to  is  to  receive  his  pay 
upon  the  mortgage,  in  cash,  as  the  payments  fall  due.  If  par- 
cels of  the  land  can  be  sold  for  cash  sufficient  to  pay  the  amount 
due  to  the  plaintiff,  without  impairing  his  security  for  the  bal- 
ance of  his  debt,  or  the  relative  value  of  the  residue  of  the  land, 
it  ought  to  be  so  sold,  and  the  court  cannot  hold  that  it  will 
be  most  beneficial  to  the  parties  to  sell  the  whole  land  in  one 
parcel.1 

A  foreclosure  suit  is  not  entertained  for  the  benefit  of  the 
plaintiff  alone.  The  rights  of  all  of  the  parties  are  before  the 
court,  and  where  a  junior  mortgagee  is  made  a  party  the  court 
may  make  a  decree  directing  a  sale  of  so  much  of  the  mort- 
gaged premises  as  will  be  sufficient  to  satisfy  the  amount  due  on 
such  junior  mortgage,  and  all  intermediate  liens  and  incum- 
brances, in  addition  to  the  amount  of  the  plaintiff's  mortgage 
and  costs.  But  before  such  junior  mortgage  can  be  paid,  the 
report  of  sale  must  be  filed,  and  the  surplus  moneys  brought 
into  court,  so  that  other  persons,  who  have  not  been  made  par- 
ties to  the  suit,  may  have  an  opportunity  to  file  claims  to  such 
surplusmoneys.2 

The  same  rule  will  prevail  in  favor  of  any  other  junior  in- 
cumbrancer -as,  for  instance,  a  judgment  creditor  or  the  holder 
of  a  mechanic's  lien.  As  these  liens  are  cut  off  by  the  sale, 
they  must  be  protected  by  the  court  which  orders  the  sale,  or 
they  are  lost.  Hence  arises  the  necessity  of  making  all  the 
holders  of  liens  of  a  date  later  than  that  of  the  mortgage,  par- 
ties to  a  foreclosure  suit.  The  equities  of  all  such  parties  are 
as  much  before  the  court,  and  as  much  the  objects  of  its  care,  as 
those  of  the  owner  of  the  mortgage  primarily  to  be  foreclosed. 
The  court  cannot,  of  course,  content  itself  with  giving  such  di- 

1  Per  E.  D.  Smith,  J.,  in  Gregory  t.  Campbell,  16  How.  41*7. 

2  Beekman  v.  Gibbs,  8  Paige,  511. 
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rections  as  will  certainly  produce  satisfaction  of  the  plaintiff's 
lien,  without  regard  to  their  effect  upon  those  which  are  subse- 
quent ;  but  should  make  such  order  as,  while  it  fully  maintains 
the  priority  of  the  plaintiff,  will  best  protect  the  rights  and  pre- 
serve the  equities  of  all.1 

If  the  judgment  fails  to  protect  the  equitable  rights  of  the 
parties  before  the  court,  the  court  has  power  to  supply  the  de- 
fect by  a  supplemental  order,3  and  such  order  may  be  made 
after  enough  of  the  property  has  been  sold  to  satisfy  the  plaint- 
iff's claims.3 

When  the  Sale  should  he  Made  in  Separate  Parcels. 

It  is  expressly  provided  by  statute,  that  if  the  mortgaged 
premises  consist  of  distinct  farm  tracts  or  lots  they  shall  be  sold 
separately.4  The  75th  General  Court  Rule 5  also  provides  that 
where  mortgaged  premises,  or  other  real  estate  directed  to  be 
sold,  consist  of  several  distinct  lots  or  parcels,  which  can  be  sold 
separately  without-  diminishing  the  value  thereof  on  such  sale, 
it  shall  be  the  duty  of  the  sheriff,  or  other  person  conducting 
the  sale,  to  sell  the  same  in  separate  lots  or  parcels,  unless  other- 
wise especially  directed  by  the  court.  But  if  the  sheriff  or  other 
person  is  satisfied  the  property  will  produce  a  greater  price  if 
sold  together  than  it  will  in  separate  lots  or  parcels,  he  may  sell 
it  together,  unless  otherwise  directed  in  the  order  of  sale. 

This  provision  is  simply  a  declaration  of  the  law  on  the  sub- 
ject as  enforced  before  the  passage  of  the  statute  or  the  adoption 
of  the  rule.  The  object  of  it  is  to  make  the  property  produce 
the  largest  sum,  and  a  sale  of  parcels  is  generally  best  for  the 
interests  of  all  the  parties  concerned.  Such  a  sale  will  produce 
the  most,  because  it  will  accommodate  the  greatest  number  of 
bidders,  and  it  tends  to  prevent  odious\  speculations  upon  the 
distresses  of  the  debtor.6 

1  Per  Selden,  J.,  in  Livingston  v.  Mildrum,  19  N.  Y.  440 ;  De  Forest  v.  Far- 
ley, 62  Id.  628. 

2  Malcolm  v.  Allen,  49  H".  T.  448. 

3  Livingston  v.  Mildrum,  19  N,  Y.  440.     '  4  3  R.  S.  5th  ed.  860,  §  6. 
•  Formerly  the  138th  rule  of  the  Court  of  Chancery. 

6  Woods  v.  Monell,  1  Johns.  Cb.  502. 
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The  rule  holds  good  whether  the  parcels  be  described  to- 
gether or  separately  in  the  mortgage.  The  mortgagor  may  by 
his  mortgage  subject  the  whole  property  to  the  lien  of  the 
mortgage  leaving  in  himself  only  an  equity  or  right  to  redeem, 
but  neither  the  sale  nor  the  manner  of  conducting  it  are  regu- 
lated by  the  contract.  The  mortgagee  has  a  right  to  nothing 
more  than  the  application  of  so  much  of  the  property  as  may 
be  necessary  to  the  satisfaction  of  his  debt  and  costs,1  and  the 
sale  will  be  made  in  such  a  way  as  to  pay  his  just  demands 
without  inflicting  unnecessary  loss  upon  his  debtor.2 

The  question  must,  therefore,  always  be  as  to  what  method 
of  sale  will  produce  the  best  results,  and  while  the  presumption 
is,  in  cases  where  the  parcels  are  capable  of  distinct  and  sepa- 
rate enjoyment,  that  they  will  bring  a  larger  sum  if  sold  sepa- 
rately than  if  sold  together,  the  last  clause  of  the  rule  allows 
the  officer  making  the  sale  to  sell  the  entire  mortgaged  property 
together,  if  in  the  special  case  it  is  thought  wise  so  to  do.  This 
provision  was  intended  to  apply  to  cases  where  from  the  pecul- 
iar situation  of  the  parcels  with  respect  to  each  other,  it  is 
evident  that,  if  owned  by  one  person  and  kept  together,  they 
will  be  more  valuable  than  the  aggregate  values  of  the  several 
parcels  could  be  to  several  individuals  if  owned  by  them  in 
severalty ;  or  where,  in  consequence  of  some  prior  incumbrance 
upon  the  whole  of  the  premises,  purchasers  would  be  unwilling 
to  purchase  only  a  portion  of  the  property,  subject  to  such  in- 
cumbrance.3 

If  the  mortgaged  premises  consist  of  separate  parcels  whose 
relative  values  are  entirely  independent  of  each  other  and  which 
may  be  sold  separately,  the  sale  should  be  so  made,  but  if,  for 
any  reason,  the  values  of  the  parcels  depend  upon  each  other,  and 
upon  being  held  and  enjoyed  by  the  same  owner,  they  should 

'  Ellsworth  v.  Lockwood,  42  N.  T.  89;  Jencks  v.  Alexander,  11  Paige,  619; 
Tiernan  v.  Wilson,  6  Johns.  Ch.  411 ;  Hewson  v.  Deygert,  8  Johns.  383;  Mohawk 
Bank  v.  Atwater,  2  Paige,  61,  62. 

5  Walcott  v.  Schenck,  23  How.  385. 

s  American  Ins.  Co.  v.  Oakley,  9  Paige,  259;  Cunningham  v.  Cassidy,  17  N. 
Y.  276. 
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be  sold  together.1     The  fact  that  the  defendants,  or  some  of 
them,  are  infants  can  make  no  difference  in  the  rule.2 

Much  depends  upon  the  circumstances  of  each  individual 
case.  The  plaintiff  has  a  right  to  be  protected  to  the  extent  of 
his  lien,  and  if  he  acts  in  good  faith,  and  no  other  party  in  in- 
terest will  furnish  him  security,  he  will  in  doubtful  cases  be 
allowed  to  designate  the  manner  of  sale.3  Griswold  v.  Fowler 
(24  Barb.  135),  was  a  case  of  this  kind.  The  property  was 
situated  on  Staten  Island  and  was  originally  mortgaged  in  one 
parcel,  but  it  was  afterwards  laid  out  into  city  lots  facing  on 
streets.  The  plaintiff  showed  his  willingness  to  accept  any 
method  of  sale  which  would  be  suggested,  provided  security 
were  furnished' him,  but  in  the  absence  of  security  he  objected 
to  a  sale  in  parcels,  because  the  spaces  marked  out  for  streets 
could  not  thus  be  sold.  A  sale  made  in  one  parcel  was  there- 
fore, held  to  be  proper. 

If,  on  the  other  hand,  the  security  is  ample,  the  judgment  or 
preference  of  the  mortgagee  is  not  entitled  to  consideration  by 
the  referee.4  In  Ellsworth  v.  Lochwood  (42  "N:  Y.  89),  the 
plaintiff  refused  a  proposition  made  by  a  junior  incumbrancer 
to  bid  the  entire  amount  due  for  a  single  parcel  of  the  mort- 
gaged premises  and  sold  the  whole  together  and,  in  setting  aside 
the  sale  as  irregular,  much  stress  was  laid  upon  this  fact. 

The  discretion  of  the  referee,  if  honestly  and  fairly  exer- 
cised, in  the  absence  of  any  special  circumstances  tending  to 
show  a  clear  mistake  of  judgment  or  of  a  desire  to  do  injustice, 
will  in  most  cases  control,  and  after  the  sale  has  been  made,  it 
will  not  on  slight  grounds  be  set  aside.5  The  presumption  is 
that  where  the  separate  parcels  are  distinctly  marked  for  sepa- 
rate use  and  enjoyment,  they  should  be  sold  separately,6  but 
where  they  adjoin  each  other,  and  have  previously  been  used, 
enjoyed  and  conveyed  together,  the  manner  in  which  the  sale 
should  be  made  rests  in  the  sound  discretion  of  the  referee. 

1  Gregory  T.  Campbell,  16  How.  417  ;  Suffern  t.  Johnson,  1  Paige,  450. 
J  Mills  v.  Dennis,  3  Johns.  Ch.  367 ;  BrevoorW.  Jackson,  1  Edw.  Ch.  447. 
8  Brown  v.  Frost,  Hoff.  41. 

*  Walworth  v.  Farmers'  Loan  &  Trust  Co.  4  Sandf.  Ch.  51. 
6  Whitbeck  v.  Rowe,  25  How.  403. 

•  Wolcott  v.  Schenok,,  '23  How.  385. 
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There  is  no  principle  upon  which  an  undivided  interest  in 
property  can  be  sold,  if  the  whole  is  jointly  pledged  for  the 
mortgage  debt,  and  the  legal  presumption  is,  that  a  piece  of 
property  will  not  sell  as  well  in  individual  moieties  as  the  whole 
will  together.  If  two  tenants  in  common  join  in  mortgaging 
their  property  for  their  joint  debt,  the  court  will  not  compel 
the  mortgagee  to  adopt  a  disadvantageous  method  of  sale  in 
order  to  enable  them  the  more  easily  to  adjust  their  equities  as 
between  themselves.1 


In  what  Order  Separate  Parcels  should  be  Sold. 

If  the  mortgaged  premises  are  properly  to  be  sold  in  par- 
cels, the  several  parcels  should  be  sold  in  the  order  of  their 
equitable  liability  to  pay  the  mortgage  debt.  This,  in  the  ab- 
sence of  special  circumstances,  is  in  the  inverse  order  of  their 
alienation  by  the  debtor.  When  one  parcel  is  aliened  by  the 
debtor,  the  parcels  remaining  in  his  hands  are  the  primary  fund 
for  the  payment  of  the  debt,  and  so  on  as  each  parcel  is  sold.. 
If  anything  remains  in  his  hands  when  the  lien  comes  to  be 
enforced  that  is  to  be  first  subjected  to  it,  and  his  most  recent 
grantees  or  mortgagees  must  contribute  towards  the  payment 
of  the  debt  in  the  first  instance  before  those  whose  rights  vested 
earlier.  -  This  rule  has  its  foundation  in  the  equitable  principle, 
that  where  a  creditor  has  two  funds  for  the  security  of  his 
debt,  and  another  party  has  an  interest  in  one  only  of  said 
funds,  without  any  right  to  resort  to  the  other,  equity  will  com- 
pel the  creditor  to  take  his  satisfaction  out  of  the  fund  in  which 
he  alone  has  an  interest,  so  that  both  parties  may,  if  possible, 
escape  without  injury.2 

When,  therefore,  the  debtor  has  conveyed  or  mortgaged  one 
parcel  of  the  mortgaged  premises,  retaining  the  rest,  it  is  the 
right  of  his  grantee  or  mortgagee  to  demand  that  the  land  still 
remaining  in  the  hands  of  his  grantor  or  mortgagor  shall  be  first 
sold.  The  mortgage  creditor  may  sell  all  the  parcels  if  their 
sale  is  necessary  to  satisfy  his  lien,  but  he  must  first  take  the 

1  Frost  v.  Bevins,  S  Sandf.  Ch.  188. 

"  Ingalla  v.  Morgan,  10  1ST.  Y.  (6  Seld.)  178,  and  cases  cited. 
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property  in  which  the  junior  grantee  or  mortgagee  of  one  parcel 
has  no  interest.  The  right  of  the  junior  grantee  to  insist  upon 
this  order  of  sale  becomes  vested  when  his  title  is  perfected, 
andliis  equitable  claim  against  the  parcels  which  remained  in 
the  hands  of  his  grantor  at  the  time  of  the  grant  to  him,  follow 
those  parcels  into  the  hands  of  subsequent  grantees.  The  right 
of  each  purchaser  or  incumbrancer  to  have  the  parcels  remaining 
in  the  hands  of  the  debtor  at  the  time  he  makes  his  purchase  or 
acquires  his  lien  applied  to  the  payment  of  the  debt,  cannot  be 
disturbed  by  anything  which  takes  place  after  his  title  or  lien  is 
perfected,  and  each  new  claimant  must  take  subject  to  prior 
equities.1 

In  measuring  equities  between  different  junior  grantees  or 
mortgagees,  the  dates  of  the  vesting  of  their  rights  become  im- 
portant. "When  parcels  are  sold  under  various  judgments,  the 
portions  should  stand  as  of  the  dates  when  the  respective  judg- 
ments became  liens,  and  not  as  of .  the  dates  of  actual  sales,  for 
the  sales,  whenever  they  take  place,  are  of  the  respective  inter- 
ests upon  which  the  several  judgments  were  liens.3 

Where  a  mortgagor  sells  parcels  of  the  mortgaged  property 
to  different  purchasers  without  knowledge  of  the  mortgage,  he 
who  first  receives  his  deed,  and  not  he  whose  deed  was  first  re- 
corded, is  protected,  and  the  land  of  the  latter  must  first  be  sold.3 

The  great  principle  underlying  all  the  cases  is  that  each 
owner  shall  pay  his  own  debts.  If  the  mortgagor  should  convey 
one  parcel  and  receive  the  full  price  for  it,  or  if  he  should  mort- 
gage it  and  receive  the  consideration  for  the  mortgage,  it  would 
be  plainly  unjust  for  him  to  cast  upon  his  grantee  or  upon  his 
mortgagee  the  necessity  of  either  paying  twice  for  the  land  or  of 
having  it  sold  to  discharge  the  mortgage  debt.     His  own  land 

1  Gill  v.  Lyon,  1  Johns.  Ch.  447 ;  Clowes  v.  Dickinson,  5  Td.  235  ;  James  v. 
Hubbard,  1  Paige,  228 ;  Gouverneur  v.  Lynch,  2  Id.  300 ;  Jenkins  v.  Freyer,  4 
Id.  47;  Guion  v.  Knapp,  6  Id.  35;  Skeel  T.  Spraker,  8  Id.  182  ;  Patty  v.  Pease,  8 
Id.  277  ;  Schryver  v.  Teller,  9  Id.  173  ;  Kellogg  v.  Rand,  11  Id.  59;  The  New- 
York  Life  Ins.  <fe  Trust  Co.  v.  Cutler,  3  Sandf.  Ch.  176 ;  Stuyvesant  v.  Hall,  2 
Barb.  Ch.  151 ;  Ferguson  v.  Kimball,  3  Id.  616  ;  Lafarge  Co.  v.  Bell,  22  Barb.  54. 

By  Laws  of  1 839,  c.  381,  provision  is  made  for  the  sale  of  premises  mortgaged 
to  the  State,  on  the  foreclosure  of  such  mortgages,  in  parcels  in  the  inverse  order 
of  alienation. 

2  Woods  v.  Spaulding,  45  Barb.  602.  s  Ellison  v.  Pearce,  29  Barb.  333. 

*      23 
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should  go  to  pay  his  own  debts,  and  there  would  be  no  equity  in 
compelling  his  subsequent  grantee  or  mortgagee  to  discharge  an 
obligation,  the  consideration  for  which  was  never  received  by 
him.  Cases  may  arise,  however,  where  the  payment  of  the 
mortgage  debt  or  a  part  of  it  is  assumed  by  the  junior  grantee,1 
or  where  other  circumstances  intervene  which  will  render  a  dif- 
ferent rule  proper.  So,  too,  there  may  be  cases  where  equity 
requires  that  each  portion  of  the  mortgaged  premises  shall  bear 
its  proportion  of  the  mortgage  debt,  as  where  tenants  in  com- 
mon mortgage  lands  for  a  joint  debt,  and  afterwards  make  par- 
tition.2 

As  between  mortgages  of  different  dates,  the  rule  of  selling 
inversely  in  the  order  of  their  priority  in  point  of  time  prevails, 
but  as  between  a  mortgage  of  an  earlier  date  and  a  conveyance 
of  a  later,  the  mortgaged  parcel  must  be  sold  first.  A  subse- 
quent mortgage  upon  a  part  of  the  equity  of  redemption  by  the 
owner  of  the  whole  of  the  mortgaged  premises  is  only  an  aliena- 
tion of  that  part  to  the  extent  of  the  money  due  on  such  junior 
mortgage,  and  for  which  the  owner  of  such  junior  mortgage  has 
no  other  security  which  should  in  equity  be  first  resorted  to.  If 
a  part  of  the  mortgaged  premises  has  been  mortgaged  a  second 
time  and  the  residue  thereof  has  been  sold  absolutely  subsequent 
to  the  second  mortgage,  the  part  mortgaged  should  be  sold  first 
and  the  surplus  proceeds  of  that  sale  beyond  the  amount  of 
principal  and  interest  due  on  the  second  mortgage  should  be 
applied  in  payment  of  the  first  mortgage  before  resorting  to  a 
residue  of  the  premises  for  that  -  purpose  which  was  conveyed 
absolutely.8 

When  the  entire  mortgaged  premises  are  to  be  sold  it 
can  make  but  little  difference  as  to  which  parcel  is  sold  first. 
The  proceeds  of  the  sale  will  go  into  court  together  as  a  com- 
mon fund,  and  the  court  will  see  that  equity  is  done  as  between 
the  owners  of  the  various  parcels.  If  the  officer  making  the 
sale  pays  more  than  a  proper  proportion  of  the  proceeds  of  any 
parcel  towards  the  satisfaction  of  the  plaintiff's  debt  and  costs, 

1  Ilalsey  v.  Reed,  9  Paige,  446 ;  Torrey  v.  BaBk  of  Orleans,  9  Paige,  648  ; 
Warren  v.  Boynton,  2  Barb.  13. 

8  Rathbone  v.  Clark,  9  Paige,  648.  »  Kellogg  v.  Rand,  11  Paige,  59. 
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the  court  -would  of  course  direct  it  to  be  refunded  out  of  the 
proceeds  of  the  other  parcels  in  settling  the  rights  of  the  junior 
claimants  and  incumbrancers  as  between  themselves.1 

The  order  of  the  sale  of  separate  parcels  is  mainly  of  interest 
to  owners  of  such  parcels,  who  desire  that  their  possession  shall 
not  be  disturbed,  but  the  manner  of  sale,  as  to  whether  it  should 
be  in  parcels  or  not,  and  if  in  parcels,  in  what  parcels,  is  fre- 
quently of  much  greater  importance  to  junior  incumbrancers 
and  claimants  than  the  mere  order  of  sale  would  be.  This 
should  be  in  such  a  way  that  the  equities  of  the  various  parties 
can  be  easily  adjusted  by  the  court  upon  the  reference  as  to  the 
surplus  proceeds  of  the  premises.  If  there  are  conflicting  claims 
to  the  surplus  which  require  any  special  form  of  sale,  applica- 
tion should  be  made  to  the  court  before  the  sale,  so  that  the 
manner  of  sale  may  be  fixed  and  determined.3  It  has  been  said 
that  one  defendant  in  a  foreclosure"  suit  may  set  up  an  equity 
by  answer  so  as  to  have  the  order  of  sale  determined  before 
judgment,3  but  this  may  admit  of  doubt,4  and  the  better  way  is 
to  raise  the  question  by  mere  motion. 

The  rules  which  regulate  both  the  manner  of  sale,  whether 
in  parcels  or  otherwise,  and  the  order  of  sale  when  in  parcels, 
are  mere  rules  of  practice  and  of  convenience,  and,  while  the 
observance  of  them  frequently  preserves  substantial  rights,  the 
neglect  of  them  does  not  work  the  forfeiture  of  equities  which 
the  court  finds  itself  able  to  recognize  and  enforce.5  If  land, 
not  equitably  bound  as  between  it  and  other  property  for  the 
payment  of  a  mortgage,  be  sold,  the  owner  of  the  property  re- 
lieved from  its  burden  may  be  compelled  to  make  good  the  loss,6 
even  when  the  person  injured  has  been  negligent  in  asserting 
his  rights ; 7  and  where  several  parcels  are  sold  together  under  a 


1  Snyder  v.  Stafford,  11  Paige,  71. 

3  Vandercook  v.  The  Cohoes  Savings  Institution,  5  Hun,  641 ;  Snyder  v.  Staf- 
ford, 11  Paige,  71  ;  Bard  v.  Steele,  3  How.  110;  Collier  v.  Whipple,  13  Wend. 
229 ;  King  v.  Piatt,  37  TS.  Y.  161. 

3  N.  Y.  Life  Ins.  <fe  Trust  Co.  v.  Cutler,  3  Sandf.  Ch.  176. 

4  Smart  v.  Bement,  3  Keyes,  241 ;  Farmers'  Loan  and  Trust  Co.  y,  Seymour,  9 
Paige,  539;   Miller  v.  Case,  Clarke,  395. 

6  Snyder  v.  Stafford,  11  Paige,  71.  *  James  v.  Hubbard,  1  Paige,  228. 

'  Clowes  v.  Dickinson,  5  Johns.  Ch.  235 ;  s.  c.  affi'd  9  Cow.  405. 
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prior  mortgage  the  court  will  inquire  into  the  proportion  of  the 
purchase  price  which  each  parcel  contributed  towards  the  entire 
price,  in  order  to  determine  the  equities  as  between  the  claim- 
ants to  the  surplus.1 

It  is  a  matter  of  course  at  the  time  of  making  a  decree  of 
foreclosure  and  sale,  upon  a  mere  suggestion  that  separate  por- 
tions of  the  mortgaged  premises  are  held  by  different  persons 
under  conveyances  or  mortgages  subsequent  to  the  mortgage  of 
the  plaintiff,  to  insert  a  provision  in  the  judgment  which  will 
enable  the  referee  or  sheriff  to  sell  in  such  a  manner  as  to  pro- 
tect the  rights  of  the  defendants  respectively.  The  provision 
usually  inserted  in  the  decree  in  such  cases  is,  that  if  it  shall 
appear  to  the  officer  who  is  to  make  the  sale  that  separate  par- 
cels of  the  mortgaged  premises  have  been  conveyed  or  incum- 
bered by  the  mortgagor,  or  by  those  claiming  under  him  subse- 
quent to  the  plaintiff's  mortgage,  such  officer  shall  sell  the  same 
in  the  inverse  order  of  alienation,  according  to  the  equitable 
rights  of  the  parties  who  are  subsequent  grantees  or  incumbran- 
cers, as  such  rights  shall  be  made  to  appear  to  him.2  This  quali- 
fication of  the  discretion  to  sell  in  the  inverse  order  of  aliena- 
tion, that  it  shall  be  according  to  the  equitable  rights  of  the  sub- 
sequent grantees  or  incumbrancers  is  necessary  to  meet  special 
cases.  It  should  always  be  inserted  in  the  judgment  when  such 
judgment  directs  the  sale  of  the  premises  in  parcels  in  the  in- 
verse order  of  alienation.3  Under  a  decree  thus  drawn  if  the 
grantee  of  a  portion  of  the  premises  was,  by  virtue  of  his  con- 
veyance, entitled  to  a  right  of  way  or  other  easement,  in  the 
residue  of  the  premises  which  belonged  to  the  grantor  subse- 
quent to  such  conveyance,  it  would  be  a  matter  of  course  for 
the  officer  to  sell  such  residue  subject  to  such  right  of  way,  or 
other  easement,  in  favor  of  the  owner  or  purchaser  and  his  heirs, 
and  assigns.4 

1  OppeDheimer  v.  Walker,  3  Hun,  30;  s.  c.  5  N.  Y.  Sup.  (T.  &  C.)  325. 
*  Knickerbacker  v.  Eggleslon,  3  How.  130. 

1  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Milnor,  l'  Barb.  Ch.  353 ;  Kalhbone  v.  Clark, 
9  Paige,  648. 

4  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Milnor,  1  Barb.  Cb.  353. 


CHAPTER    XXVIII. 

SETTING  ASIDE   THE    SALE    IN  FORECLOSURE,  AND  ORDERING  A 

RESALE. 


JTow  the  'Sale  may  he  Set  Aside. 

An  original  action  cannot  be  sustained  by  a  party  in  a  fore- 
closure suit  to  impeach  or  set  aside  the  proceedings  upon  the 
sale  under  the  judgment,  where  there  was  nothing  which  could 
have  prevented  an  application  to  the  court  in  that  suit,  for  a  re- 
sale, by  those  who  were  interested  in  the  premises,  and  where 
the  title  was  not  acquired  by  the  purchaser  by  means  of  a  f  rand. 
If  the  sale  is  made  at  an  improper  time,  or  in  such  a  manner  as 
to  prevent  a  fair  competition,  or  if  for  any  other  cause  it  would 
be  inequitable  to  permit  the  sale  to  stand,  the  proper  remedy  is 
by  a  summary  application  to  the  court  in  the  suit  in  which  the 
judgment  was  made,  for  a  resale  upon  such  terms  and  con- 
ditions as  may  be  just ;  so  as  to  protect  the  rights  of  the  pur- 
chaser as  well  as  the  rights  of  the  parties  interested  in  the  sale.1 
It  would  seriously  affect  the  interests  of  those  whose  property 
is  sold  under  the  judgments  and  orders  of  the  court,  if  it  was 
understood  that  questions  of  this  kind  were  to  be  litigated  and 
determined  in  a  collateral  suit ;  for  no  man  of  ordinary  pru- 
dence would  bid  what  he  believed  to  be  the  fair  cash  value  of 
'property  at  a  judicial  sale,  if  he  might  be  subjected  to  the 
expense  and  delay  of  a  protracted  equity  suit  to  determine 
whether  the  proceedings  on  the  sale  had  been  strictly  regular.3 

The  only  case  where  a  new  action  to  set  aside  a  sale  would 
be  permissable  would  be  where  a  sale  had  been  fraudulently 

1  Requa  v.  Rea,  2  Paige,  339;  Nicholl  v.  Nicholl,  8  Paige,  349;  American  Ins. 
Co.  v.  Oakley,  9  Paige,  259 ;  Brown  v.  Frost,  10  Paige,  243  ;  Collier  v.  Whipple, 
13  Wend.  224  ;  McCotter  v.  Jay,  30  N.  Y.  80 ;  Gould  v.  Mortimer,  26  How.  1 61 ; 
a.  o.  16  Abb.  448. 

1  Brown  v.  Frost,  10  Paige,  243. 
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conducted  to  the  prejudice  of  a  party  interested  in  the  property, 
and  a  person  who  had  been  a  party  to  such  a  fraud  had  acquired 
the  title  under  it.  In  such  a  case  an  action  would  lie,  although 
there  might  also  be  a  concurrent  remedy  by  motion.1 

"Where  a  person  becomes  a  purchaser  under  a  decree  of  the 
court,  he  submits  himself  to  the  jurisdiction  of  the  court  in  that 
suit  as  to  all  matters  connected  with  the  sale,  or  relating  to  him 
in  the  character  of  purchaser.2  All  acquiring  title  from  and 
under  him  take  subject  to  the  same  jurisdiction.  A  conveyance 
to  a  hona  fide  purchaser  may  be  a  circumstance  which  will  in- 
fluence the  court  in  the  exercise  of  its  discretion,  when  a  motion 
is  made  for  a  resale,  but  it  does  not  take  away  jurisdiction.  A 
grantee  takes  the  place  of  his  grantor,  and  consents  to  the  same 
jurisdiction,  under  and  subject  to  which  the  title  is  held.  He 
has  notice  of  the  source  of  his  grantor's  title,  and  knowledge  of 
the  power  of  the  courts  over  titles  thus  acquired,  and  takes  no- 
better  or  more  perfect  title,  as  against  the  interference  of  the 
court,  than  his  grantor  had.8 

The  motion  to  set  aside  the  sale  may  be  made  by  any  person 
whose  rights  are  injuriously  affected  by  it,  though  he  is  not  a 
party  to  the  suit.4  A  judgment  creditor  whose  lien  is  de- 
stroyed,5 or  a  junior  incumbrancer  whose  rights  accrued  subse- 
quent to  the  commencement  of  the  action,  and  who  was 
therefore  not  made  a  party,  can  make  such  a  motion  ; 6  as  also 
can  a  person  who  is  not  a  party,  but  is  personally  liable  for  the 
payment  of  the  mortgage  debt.  But  a  guarantor  who  has  no 
interest  in  the  mortgaged  premises  has  no  right  to  ask  for  a 
resale,  if  he  is  discharged  from  liability  to  an  amount  equal  to 
the  full  value  of  the  property.' 

1  Piatt  v.  Piatt,  2  N.  Y.  Sup.  (T.  &  C.)  25  ;  Vandercook  v.  The  Cohoes  Savings 
Icstitution,  5  Hun,  641 ;  McCotter  v.  Jay,  80  N.  T.  80 ;  Gould  v.  Mortimer,  2& 
How.  167  ;  Smith  T.  The  American  Life  Insurance  Co.  Clarke,  307. 

2  Cazet  T.  Hubbell,  36  N.  Y.  680;  May  v.  May,  11  Paige,  201  ;  Requa  y.  Rea„ 
2  Paige,  339. 

3  Hale  v.  Clausen,  60  N.  Y.  339. 

4  Gould  v.  Mortimer,  26  How.  167;  s.  c.  16  Abb.  448. 
6  May  v.  May,  11  Paige,  201. 

0  American  Ins.  Co.  v.  Oakley,  9  Paige,  259 ;  Brown  v.  Frost,  10  Paige,  243. 
'  Chancery,  1843,  Eodine  v.  Edwards,  2  N.  Y.  Leg.  Obs.  231 ;  s.  u.  3  Ch.  Sent. 
46.  , 
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Every  defendant  who  has  appeared  in  the  suit,  and  who  has 
any  interest  in  the  property  sold,  or  in  the  proceeds  of  the  sale, 
is  entitled  to  notice  of  an  application  to  discharge  the  purchaser 
or  for  a  resale ; 1  and  where  the  application  for  a  resale  is  made 
by  a  party  interested  in  the  fund,  the  purchaser  should  have 
an  opportunity  to  attend  the  hearing  and  to  be  heard  in  oppo- 
sition. 

An  objection  to  the  sale  should  be  made  promptly,  and  will 
not  be  listened  to  after  a  great  lapse  of  time.2  The  mover  will 
not  obtain  any  relief  if  he  has  been  guilty  of  laches,  and 
if  the  period  prescribed  by  statute  within  which  an  action  in 
equity  to  redeem  a  mortgage  might  have  been  brought  has  ex- 
pired, the  court  has  no  power  to  set  the  sale  aside.8  On  the 
same  principle,  the  court  will  not  give  the  purchaser  the  benefit 
of  his  purchase  where  he  has  neglected  to  comply  with  the 
terms  of  sale  within  'a  reasonable  time,  if  a  resale  of  the  prop- 
erty is  deemed  more  beneficial  to  the  parties  interested  in  the 
proceeds  of  the  sale.* 

Where  a  judgment  of  foreclosure  is  opened,  and  the  sale  is 
vacated,  this  destroys  the  title  of  the  purchaser  acquired  at  the 
sale  and  that  of  his  grantees.5 

Rule  where  the  Plaintiff  becomes  the  Purchaser. 

Where  everything  is  fair  and  every  bidder  unshackled,  there 
is  nothing  in  the  circumstance  of  the  mortgagee  becoming  the 
buyer,  even  though  the  purchase  is  made  at  a  low  price.  He 
has  equal  rights  in  this  respect  with  any  third  person;  but 
circumstances  may  occur  which  would  authorize  a  motion  to  re- 
open such  a  sale,  where  it  would  not  be  reopened  if  a  stranger 
had  become  the  purchaser.  Where  the  mortgagee  or  plaintiff 
himself  becomes  the  purchaser,  the  court  has  not  always  held 
the  sale  so  conclusive  as  where  the  property  has  been  purchased 
by  one  who  was  an  entire  stranger  to  the  suit,  and  who  has  bid 
for  the  purpose  of  investment  merely.6 

1  Robinson  v.  Meigs,  10  Paige,  41.  3  Nicholl  v.  Nicholl,  8  Paige,  349. 

a  Depew  v.  Dewey,  46  How.  441 ;  s.  o.  2  S.  Y.  Pup.  (T.  &  C.)  515. 

4  Jackson  v.  Edwards,  1  Paige,  386.  6  Freeman  v.  Munns,  15  Abb.  468. 

"  Mott  v.  Walkley,  3  Edw.  590  ;  Tripp  v.  Cook,  26  Wend.  146,  158 ;  see  also 
Brown  v.  Frost,  Hoff.  41  ;  Woodlmll  v.  Osborne,  2  Edw.  614;  Kellogg  v.  Howell, 
62  Barb.  280. 
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Inadequacy  of  Price  as  a  Ground  for  Granting  a  Resale. 

By  the  practice  of  the  English  Court  of  Chancery,  it  is 
almost  a  matter  of  course  to  open  the. biddings  on  a  master's 
sale,  before  the  confirmation  of  his  report,  upon  the  offer  of  a 
reasonable  advance  on  the  amount  bid  and  the  payment  of  the 
costs  and  expenses  of  the  purchaser.  As  a  general  rule  an 
advance  of  ten  per  cent,  is  sufficient  to  authorize  a  resale,  but 
the  biddings  will  not  be  opened  where  the  amount  of  the  ad- 
vance is  less  than  £40.  The  English  practice  has  not  been 
adopted  in  this  State,  and  mere  inadequacy  of  price  is  not  a 
sufficient  ground  for  setting  aside  a  sale.  It  is  thought  to  be 
essential  to  the  interests  of  those  whose  property  is  thus  sold, 
that  purchasers  should  continue  to  retain  full  confidence  in  the 
the  safety  of  such  purchases,  and  that  they  will  not  as  a  matter 
of  course,  be  disturbed  merely  because  a  good  bargain  has  been 
obtained.1 

While  inadequacy  of  consideration  standing  alone  affords 
no  conclusive  reason  for  setting  aside  a  sale,  it  is  always  a  ma- 
terial element  when  joined  with  other  circumstances.  The 
object  of  the  sale  is  to  create  a  fund,  and  if  as  large  a  price  is 
obtained  as  can  be  expected  upon  a  resale,  no  advantage  can  be 
gained  by  releasing  one  purchaser  in  order  to  seek  for  another, 
even  though  the  proceedings  on  the  first  sale  are  shown  not  to 
have  been  altogether  regular.  On  the  other  hand,  a  striking 
difference  between  the  real  value  of  the  property  and  the 
amount  for  which  it  is  sold,  may  furnish  evidence  of  irregular- 
ity and  may  emphasize  the  importance  of  circumstances  by 
which  the  inadequacy  of  price  was  produced. 

Where  inadequacy  of  price  is  considered,  the  true  market 
value  of  the  property,  and  not  a  speculative  value,  should  be 
taken  as  a  guide.2 


1  Duncan  v.  Dodd,  2  Paige,  99 ;  Brown  v.  Frost,  10  Id.  243 ;  Howell  v.  Mills, 
53  N.  Y.  322  ;  Woudhull  v.^Osborne,  2  Edw.  614;  MotW.  Walkley,  3  Id.  590; 
March  t.  Ludlum,  3  Sandf.  Ch.  35  ;  Leferre  v.  Laraway,  22  Barb.  167 ;  Kellogg 
v.  Howell,  62  Id.  280 ;  Story's  Eq.  Jur.  §  245. 

2  Barnes  v.  Stoughton,  2  N.  Y.  Sup.  (T.  &  C.)  675  ;  White  y.  Coulter,  3  Id. 
608 ;  o.  o.  1  Hun,  357. 
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Irregularity  in  Conducting  the  Sale  as  a  Ground  for  a  Resale. 

"When  the  plaintiff  or  the  officer  making  the  sale,  frames 
terms  and  conditions  of  sale  which  are  harsh  and  unreasonable 
and  out  of  the  usual  course  of  such  sales,  as  where  he  demands 
the  payment  in  specie  of  the  whole  amount  of  the  purchase 
money  within  an  hour  of  the  sale,  the  court  will  not  counte- 
nance such  proceedings,  but  will  set  the  sale  aside.1 

Where  the  referee  sells  the  premises  upon  terms  other  than 
those  upon  which  the  judgment  directs  him  to  sell  them,  the 
sale  will  be  set  aside  on  motion  of  any  person  who  is  aggrieved 
thereby.2 

If  the  mortgaged  premises  consist  of  several  parcels,  which 
under  the  rule  ought  to  be  sold  separately,  and  they  are  sold 
together,  the  sale  may  be  set  aside.8  The  sale  is,  in  such  a  case, 
said  to  be  irregular  and  voidable  at  the  instance  of  the  party 
aggrieved,  but  it  is  not  void.4  In  a  case  where  eleven  dwelling- 
houses  worth  $24,000  were  sold  in  one  parcel  for  $10,000,  the 
the  sale  was  set  aside.5 

Where  the  officer  sold  a  lot  not  equitably  liable  to  pay  the 
debt,  in  defiance  of  the  protest  of  the  owner  of  that  lot,  and 
■with  notice  of  the  equities  which  were  not  denied,  the  sale  was 
set  aside.6 

If  there  be  a  variance  between  the  notice  announced  upon 
the  adjournment  and  that  published  in  the  newspaper,  the  sale 
is  irregular ?  If,  however,  by  the  act  of  the  defendant  in  pro- 
curing a  stay  of  proceedings,  a  sale  is  adjourned  generally, 
"without  specifying  any  day,  and  a  notice  is  afterwards  published 
stating  such  adjourned  day,  the  defendant  cannot  set  aside  the 
sale  on  that  ground.  It  would  be  taking  advantage  of  his  own 
wrong.8 

9 

1  Goldsmith  v.  Osborne,  1  Edw.  560. 

2  Hotchkiss  v.  The  Clifton  Air  Cure,  4  Keyes,  170. 

3  Wolcott  v.  Sehenck,  23  How.  385;  Griffith  v.  Hadley,  10  Bosw.  587;  The 
American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

*  Cunningham  t.  Cassidy,  17  N.  Y.  276. 

6  The  Merchants'  Ins.  Co.  of  New  York  v.  Hinman,  3  Abb.  455. 

0  Breese  v.  Busby,  13  How.  485.  '  Miller  v.  Hull,  4  Den.  104. 

*  La  Farge  v.  Van  Wagenen,  14  How.  54. 
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Fraud  as  a  Ground  for  a  Resale. 

A  sale  will  be  set  aside  where  there  is  any  fraud  or  miscon- 
duct in  the  purchaser  or  other  person  connected  with  and  direct- 
ing the  sale,  or  where  there  has  been  a  surprise  upon  any  party 
in  interest,  created  by  the  purchaser  or  other  person  directing 
the  sale,  so  that  the  party  in  interest  has  been  misled.1 

"While  the  law  secures  to  the  creditor  his  just  demand  and 
sequestrates  the  property  of  the  debtor  to  satisfy  it,  it  still  sed- 
ulously guards  his  interests  in  all  the  various  steps  taken  leading 
to  a  sale  of  the  property.  It  will  not  tolerate  the  slightest 
undue  advantage  over  him,  even  by  pursuing  the  strict  forms  of 
law  or  positive  rules.2  Occupying  the  position  of  advantage,  it 
behooves  the  plaintiff  to  pursue  his  remedy  with  scrupulous 
care,  lest  he  should  inflict  an  injury  on  one  who  is  compara- 
tively powerless.  A  court  of  equity  closely  scrutinizes  the 
conduct  of  a  party  placed  by  the  law  in  a  position  where  he 
possesses  the  power  to  sacrifice  the  interests  of  another  in  a 
manner  which  may  defy 'detection,  and  ptands  ready  to  afford 
relief  on  very  slight  evidences  of  unfair  dealing,  whether  it  is 
made  necessary  by  moral  turpitude,  or  only  by  a  mistaken  esti- 
mate of  another's  rights.3 

The  appointing  of  a  sale  on  an  election  day,  in  defiance  of  the 
protest  of  the  owner  of  the  equity ;  the  discouragement  of  the  bid- 
ders at  the  sale  by  the  agent  of  the  plaintiff ;  the  adoption  of  an  or- 
der of  sale  contrary  to  the  wishes  of  the  defendant  and  in  spite  of 
his  reasonable  request,  ending  by  a  purchase  of  the  entire  prop- 
erty by  the  plaintiff  for  an  inadequate  price,  presents  a  proper 
case  for  the  interposition  of  the  court  and  for  the  setting  aside 
of  the  sale.4 

Where  the  plaintiff  or  his  agent,  by  verbal  promises  which 
he  afterwards  refuses  to  keep,  induces  the  defendant  not  to  bid, 
and  thereby  becomes  the  purchaser  for  a  price  less  than  the 
value  of  the  property,  the  sale  will  be  set  aside.6  So,  too,  where 
the  purchaser  misled  the  owner  by  assuming  to  act  for  him  and 

1  Gardiner  v.  Schermerhorn,  Clarke,  102. 

8  Story's  Eq.  Jur.  §  239.  a  King  v.  Piatt,  37  N.  Y.  155. 

*  King  v.  Piatt,  37  N.  Y.  155.  «  Banta  v.  Maxwell,  12  How.  479. 


SETTING  ASIDE   SALE  IN ' FORECLOSURE.  347 

to  obtain  an  adjournment  of  the  sale,  so  that  all  parties  re- 
mained away,  and  he  became  the  purchaser  for  a  nominal  price, 
the  sale  was  set  aside  and  a  new  sale  was  ordered  at  the  expense 
of  the  purchaser.1 

Where  a  person  who  had  been  the  agent  of  the  owner,  act- 
ing in  the  interest  of  a  person  who  afterwards  became  the  pur- 
chaser, made  statements  to  the  junior  mortgagees  which  in- 
duced them  to  remain  away  from  the  sale,  by  means  of  which 
,  the  property  was  sold  for  a  less  sum  than  its  value,  the  sale  was 
set  aside  on  terms.8 

Where  the  complainant  misled  the  defendants  by  false  state- 
ments and  by  promising  to  adjourn  the  sale,  and  afterwards  pur- 
chased the  property  at  a  small  price,  the  sale  was  set  aside  and 
the  costs  of  the  sale  were  refused  to  him.8 

Where  a  codefendant  of  the  mortgagor  took  an  unconscien- 
tious advantage  of  the  illness  of  the  latter,  which  prevented  him 
from  attending  the  sale  under  the  decree,  in  interfering  to  pre- 
vent a  postponement  of  the  sale,  and  himself  became  a  pur- 
chaser of  the  mortgaged  premises  at  less  than  one-third  of  their 
real  value,  the  court  ordered  a  resale.  The  purchaser  was  said 
to  have  taken  an  unconscientious  advantage  of  the  situation  in 
which  the  mortgagor  was  placed  by  a  dispensation  of  Provi- 
dence.'1 

Where  a  parcel  of  land  was  bid  off  by  the  plaintiff,  who 
afterwards  refused  to  abide  by  his  bid,  and  the  same  parcel  was 
again  put  up  by  the  sheriff  with  other  lands,  and  again  bid  off 
by  the  plaintiff,  the  sale  was  set  aside.5 

Where  an  agreement  is  made  to  purchase  for  the  benefit 
of  the  mortgagor,  and  the  purchaser  claims  for  himself,  the  sale 
should  be  set  aside,6  and  if  the  mortgagor  be  guilty  of  laches, 
this  only  affects  the  terms  on  which  he  should  be  relieved.7 

In  a  case  where  premises  were  sold  for  one-tenth  of  their 
value,  bidders  having  been  discouraged  by  some  one,  though 


1  Slocum  v.  Glass,  3  How.  178. 

2  Murdock  v.  Empie.  19  How.  79  ;  s.  c.  9  Abb.  283. 

*  Francis  v.  Church,  Clarke,  475.  *  Billington  v.  Forbes,  10  Paige,  487. 

5  Woodruff  v.  Bush,  8  How.  117.  '  Frost  v.  Myrick,  1  Barb.  370. 

1  Crane  v.  Stiver,  2  N.  Y.  Sup.  (T.  &  C.)  577. 
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there  was  no  proof  that  the  purchaser  had  been  privy  to  the 
fraud,  the  sale  was,  nevertheless,  set  aside  at  the  instance  of 
-a  judgment  creditor  whose  lien"  was  destroyed,  and  the  pur- 
chaser was  refused  costs  of  opposing  the  application,  his  oppo- 
sition being  inequitable.1 

Excusable  Mistake  as  a  Ground  for  a  Resale. 

'  The  excusable  mistake  of  a  party  in  interest  is  a  ground  for 
a  resale.  As,  where  the  property  was  knocked  down  to  a  pur- 
chaser, whereupon  the  bidders  went  away,  believing  the  sale  to 
be  over  ;  the  purchaser  failed  to  pay  the  deposit  of  ten  per  cent, 
required  by  the  terms  of  sale,  and  the  property  was  sold  for  a 
small  price.2  So,  where  the  owner  of  the  equity  of  redemption 
had  appealed  in  good  faith  from  the  judgment  of  foreclosure, 
but,  owing  to  imperfect  justification  of  the  sureties  the  sale  was 
not  stayed,  and  the.  plaintiff,  without  notice  to  the  owner  and 
without  returning  the  undertaking,  proceeded  and  sold  the 
premises,  bidding  off  the  same  by  himself  or  his  agents  for 
much  less  than  their  real  value,  and  taking  judgment  for  the 
deficiency,  the  sale  was  set  asMe.8 

"Where  the  executors  of  a  mortgagor  were  innocently  misled 
by  the  statements  of  their  agent,  of  conversations  had  with  the 
complainant  and  his  solicitor  as  to  the  time  of  sale,  and  were 
induced  thereby  to  stay  away,  by  means  of  wbich  the  property 
was  sold  for  much  less  than  its  value,  the  sale  was  set  aside  on 
the  ground  of  surprise.  Chancellor  Ken  t,  in  deciding  the  case, 
said :  "  I  may  add  further,  that  the  surprise  is  not  of  the  most 
striking  kind,  and  the  case  for  relief  on  that  ground  is  pushed 
to  the  utmost  verge  of  an  admissible  interference." 4 

In  a  case  where  the  owner  was  wholly  ignorant  of  the  insti- 
tution of  the  foreclosure  suit  until  after  the  sale,-  and  the  agent 
to  whom  he  had  confided  the  care  of  the  property  had,  by  the 
visitation  of  God,  been  so  far  deprived  of  his  reason  as  to  be 
rendered  incapable  of  attending  to  the  business  of  his  principal, 

1  May  v.  May,  11  Paige,  201.  ■  King  v.  Morris,  2  Abb.  296. 

8  Gould  v.  Libby,  24  How.  440 ;   s.  o.  sub  nom.  Gould  v.  Gager,  18  Abb.  32  ; 
Parfitt  v.  Warner,  13  Abb.  471;  Smith  v.  Heermance,  18  How.  261. 
4  Williamson  v.  Dale,  3  Johns.  Ch.  290. 
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or  even  of  communicating  with  him,  the  sale  was  set  aside  on 
the  ground  of  mistake.1  So,  too,  in  a  case  not  reported,  the 
eourt  set  aside  a  sale  where  the' property  had  been  struck  off  at 
a  price  much  below  its  value,  owing  to  the  misfortune  of  the 
defendant  in  having  his  horse  drop  down  dead  while  he  was  on 
his  way  to  attend  the  sale ;  in  consequence  of  which  he  did  not 
arrive  until  a  short  time  after  the  premises  had  been  put  up  and 
sold  by  the  master.3 

The  defendant  cannot  be  held  to  exercise  more  than  ordinary 
prudence  and  diligence  in  providing  for  his  interests  at  the  sale. 
If  he  uses  as  much  diligence  as  is  reasonably  practicable  in  the 
condition  in  which  he  is  placed,  and  is  prevented  by  accidental 
causes  from  being  represented  at  the  sale,  by  means  of  which 
the  property  is  sold  for  much  below  its  value,  the  sale  will  be 
set  aside.  "When  the  defendant  is  led  to  believe  by  the  state- 
ments of  the  complainant  or  his  solicitor,  that  the  property 
will  not  be  sold  for  less  than  the  debt  and  costs,  he  is  sufficient- 
ly diligent  if  he  writes  by  mail  to  an  agent  of  sufficient  ability, 
requesting  him  to  attend  to  the  matter ;  and  in  case  the  letter 
miscarries,  and  for  that  reason  neither  the  agent  nor  his  princi- 
pal is  present  at  the  sale,  the  sale  will  be  set  aside  upon  the 
motion  of  the  defendant.3 

"Where  the  mistake  of  the  defendant  is  caused  in  whole  or 
in  part  by  misinformation,  received  from  the  mortgagee  or  his 
representatives,  or  from  the  officer  making  the  sale,  or  from  a 
codefendant,  or  from  the  person  who  afterwards  becomes  the 
purchaser,  and  the  sale  is  greatly  below  value,  the  sale  will  be 
set  aside.4  So,  if  the  notice  of  sale  be  too  indefinite,  as  when  a 
sale  was  advertised  to  take  place  at  a  certain  hotel  without  men- 
tioning the  room,  by  means  of  which  parties  wishing  to  bid 
were  misled.5 

"Where  surprise  or  misapprehension  is  created  among  the 
bidders  at  the  sale,  by  the  acts  of  the  officer  whose  duty  it 

1  Thompson  v.  Mount,  1  Barb.  Ch.  607. 

2  Cited  in  Thompson  v.  Mount,  1  Barb.  Ch.  609. 

3  Hoppock  v.  Conklin,  4  Sandf.  Ch.  582. 

4  Collier  v.  Whipple,  13  Wend.  226 ;  Tripp  v.  Cook,  26  Wend.  143  ;  Hoppock 
v.  Conklin,  4  Sandf.  Ch.  582. 

6  Kellogg  v.  Howell,  62  Barb.  280. 
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is  to  conduct  the  sale,1  or  by  the  acts  of  the  person  who  after- 
wards becomes  the  purchaser,2  or  where  the  officer  makes  an 
announcement  which  was  calculated  to  impair  the  price  which 
would  be  offered,  and  where  a  less  price  is  obtained  than  the 
value  of  the  land,  a  resale  will  be  ordered.3 

In  Requa  v.  Rea  (2  Paige,  339)  the  master  was  instructed 
by  the  complainant's  solicitor  not  to  sell  for  les3  than  $2,600 ; 
through  ignorance  of  his  duty  he  sold  the  property  for  $1,000 
less,  to  a  person  having  knowledge  of  the  facts,  and  the  sale 
was  set  aside  upon  motion. 

It  has  also  been  said  that  a  sale  will  be  set  aside  where  a 
guarantor  has  misunderstood  his  liability.4 

When  a  Resale  will  he  Ordered  for  the  Benefit  of  Infants. 

A  sale  will  commonly  be  set  aside  on  slight  grounds  where 
the  interests  of  infants  are  concerned.  Where  it  is  apparent 
that  a  resale  will  benefit  infant  owners,  it  has  even  been  said 
that  the  court  will  order  it  of  its  own  motion.5 

Where  the  only  estate  belonging  to  two  infant  children  was 
sold  for  half  its  value,  to  pay  a  debt  a  little  less  than  the  amount 
of  the  purchase  money,  the  sale  was  set  aside.  The  property 
was  sacrificed  either  through  the  misapprehension  or  negligence 
of  -their  mother  and  stepfather.  Immediately  after  they  heard- 
of  the  sale,  they  made  application  to  the  purchaser  to  let  them 
redeem  the  property  for  the  benefit  of  the  infants,  and  they 
offered  to  bid  a  considerable  advance.6 

Where  a  judicial  sale  was  purposely  arranged  to  prevent 
competition,  in  order  to  cut  off  the  title  of  infants  for  the  pur- 
pose of  mortgaging  the  property,  it  was  held  that  the  infants 
were  entitled  as  a  matter  of  right  to  an  order  setting  aside  the 
sale.  A  mortgagee  who  had  notice  of  the  contrivance,  and  who 
loaned  money  on  the  title,  was  not  protected.7 

1  Stahl  v.  Charles,  5  Abb.  348.  8  Mott  t.  Walkley,  3  Edw.  590. 

8  Marsh  v.  Eidgway,  IS  Abb.  262. 

*  Gardiner  v.  Schennerhorn,  Clarke,  102  ;  Lansing  v.  McPherson,  3  Johns. 
Ch.  424. 

*  Lefevre  v.  Laraway,  22  Barb.  \61.        "  Duncan  v.  Dodd,  2  Paige,  99. 
'  Howell  v.  Mills,  53  N.  Y.  322. 
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A  sale  will  not  be  set  aside  because  a  guardian  of  infant  de- 
fendants interested  in  such  sale  refused  to  attend,  unless  it 
appears  that  such  non-attendance  was  the  cause  of  the  property 
being  sold  at  a  less  price  than  it  would  otherwise  have  been 
sold  for.1 

When  a  Resale  will  he  Denied. 

When  a  purchase  is  fair,  and  free  from  fraud,  suspicion,  or 
surprise,  a  resale  will  not  be  ordered  where  the  equities  of  the 
whole  case  preponderate  in  favor  of  the  purchaser.3  It  has 
been  said  in  this  connection,  that  upon  an  application  for  a  re- 
sale, the  whole  equities  between  the  parties  will  be  taken  into 
consideration,  and  the  court  in  its  final  order  will  be  governed 
by  such  equities.3  This  proposition  has  been  controverted,4  and 
it  may  perhaps  be  stated  more  correctly  in  a  different  fprm. 
Where  there  is  no  reason  given  for  setting  aside  the  sale  which 
gives  to  the  applicant  a  legal  right  to  such  relief,  and  where  the 
mere  discretion  of  the  court  is  invoked,  the  court  will  exercise 
that  discretion  or  not  according  as  substantial  justice  will  be 
served  upon  all  the  facts  in  the  case.  A  court  of  equity  will  not 
willingly  allow  itself  to  be  used  to  promote  injustice,  and,  on  this 
principle,  in  a  case  where  the  defendant,  instead  of  moving  for  a 
resale,  made  an  equitable  agreement  with  the  purchaser  for  a 
reconveyance,  and  then  violated  his  part  of  the  agreement,*  his 
subsequent  application  for  a  resale  was  denied.5 

The  rule  is  distinctly  and  clearly  laid  down  in  numerous 
cases,  that  the  court  will  not  interfere  except  in  very  special 
cases,  and  never  where  the  mortgagor  is  an  adult,  and  has  an 
opportunity  of  attending  the  sale  and  taking  care  of  his  interests, 
and  the  sale  was  fairly  conducted.6 

Want  of  knowledge  of  the  time  of  sale,  where  the  party  is 
an  adult  and  a  party  to  the  suit,  is  no  ground  for  relief.7 

1  Stryker  v.  Storm,  1  Abb.  (N.  S.)  424. 
s  Gardiner  v.  Schermerhorn,  Clarke,  102. 

3  Wiley  v.  Angel,  Clarke,  222.  4  Tripp  v.  Cook,  26  Wend.  143. 

5  Toll  v.  Hiller,  11  Paige,  228. 

"Haines  v.  Taylor,  3  How.  206;  Livingston  v.  Byrne,   11  Johns.  555;  The 
American  Ins.  Co.  v.  Oakley,  9  Paige,  259  ;  White  v.  Coulter,  1  Hun,  357. 
'  McCotter  v.  Jay,  30  N.  Y.  80. 
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Terms  imposed  in  Ordering  a  Resale. 

The  proper  terms  to  be  imposed  in  ordering  a  resale  depend 
upon  the  circumstances  of  each  case.1  Where  the  court  is 
obliged  to  order  a  resale  of  property  purchased  in  good  faith, 
the  former  purchaser  must  be  fully  and  liberally  indemnified 
for  all  damages,  costs,  and  expenses  to  which  he  has  been  sub- 
jected.2 These  include  the  deposit  or  percentage  paid  by  him  ■ 
on  the  sale,  the  expenses  of  investigating  the  title,  and  the  costs 
of  a  motion,  if  he  is  put  to  a  motion.3  If  the  defect  or  irreg- 
ularity is  caused  by  the  plaintiff  or  his  attorney,  he  and  not  the 
owner  of  the  equity  must  bear  the  expenses  of  the  resale,  and 
the  damages  of  the  purchaser  at  the  first  sale.* 

When  an  Order  granting  or  denying  a  Resale  is  Appealable. 

An  order  granting  or  denying  a  motion  for  a  resale,  though 
it  may  rest  entirely  in  the  discretion  of  the  judge  who  heard 
the  motion,  is  still  appealable  to  the  general  term.  It  is  an 
order  made  upon  a  summary  application  after  judgment,  and 
affects  a  substantial  right.5  The  Code  makes  the  granting  or 
refusal  of  certain  orders  discretionary ;  but  it  is  not  to  be  im- 
plied from  this  that  it  is  the  discretion  alone  of  a  single  judge 
who  makes  the  order,  nor  that  it  affects  the  jurisdiction  of  the 
several  branches  of  the  Supreme  Court.  A  party  dissatisfied 
with  the  exercise  of  the  discretion  of  a  judge  at  special  term, 
has  a  right  also  to  the  exercise  of  the  discretion  of  the  general 
term.  "Where  an  order  relates  to  a  mere  matter  of  form,  it  may 
be  that  the  general  term  has  no  authority  to  review  the  discre- 
tion of  the  special  term  in  granting  or  denying  the  order.  But 
in  other  cases  the  general  term  has  the  right  to  review  a  dis- 
cretionary order.6 

The  decisions  establish  that  orders  for  a  resale,  made  upon 
grounds  that  are  discretionary,  that  is,  where  there  is  no  irreg- 

1  Francis  v.  Church,  Clarke,  475. 

»  Duncan  v.  Dodd,  2  Paige,  99.  '  Raynor  v.  Selmes,  52  N.  Y.  679. 

4  Raynor  v.  Selmea,  52  N.  Y.  579.  5  Code,  §  349. 

0  People  v.  New  YorkCentral  Railroad  Co.  29  N.  Y.  418 ;  Matter  of  Duff,  41 
How.  360  ;  8.  o.  10  Abb.  (N.  S.)  416  ;  Dollard  v.  Taylor,  1J.  &  S.  49G  ;  Central 
National  Bank  of  N.  Y.  v.  Clark,  2  Id.  487. 
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ularity,  will  not  be  reviewed  by  the  Court  of  Appeals  ; 1  but 
that  such  orders,  when  they  involve  matters  of  legal  right  based 
upon  fixed  legal  principles,  are  appealable  to  that  court.2 

1  Young  v.  Bloomer,  22  How.  383 ;  Hazleton  v.  Wakeman,  3  How.  357 ;  Dows 
v.  Congdon,  28  N.  T.  122  ;  McReynolds  v.  Munns,  2  Keyes,  214 ;  Wakeman  v.  Price, 
3  N.  Y.  (3  Comst.)  334 ;  The  Buffalo  Savings  Bank  v.  Newton,  23  N.  Y.  160 ;  Hale 
v.  Clauson,  60  N.  Y.  339. 

2  HoweU  v.  Mills,  53  N.  Y.  322  ;  King  v.  Piatt,  2  Abb.  Ct.  App.  Dec.  527. 
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CHAPTER  XXIX. 

RIGHTS   AND    OBLIGATIONS    OF    THE  PURCHASER   AT  THE   SAL;! 
UNDER  THE  JUDGMENT  OF  FORECLOSURE. 


Who  may  Purchase, 

By  the  73d  Court  Rule  it  is  provided  that,  unless  otherwise 
directed  by  the  court,  every  judgment  for  the  sale  of  mortgaged 
premises,  shall  direst  that  the  plaintiff  or  any  other  party  may 
become  a  purchaser  on  such  sale.  This  has  always  been  the 
practice  in  this  State,  and  where  everything  is  fair  and  every 
bidder  unshackled,  the  mortgagee  may  purchase  and  is  enti- 
tled to  protection  the  same  as  third  persons.1 

The  principle  that  will  prevent  an  agent  to  sell  from  becom- 
ing himself  a  purchaser,  would  render  a  purchase  by  the  officer 
making  the  sale,  void,  even  though  made  in  the  name  of  a  third 
person ;  and  a  sale  to  a  guardian  ad  litem,  though  he  bought  for 
a  third  person,  would  also  be  void.2 

A  general  guardian  of  a  minor  heir  to  mortgaged  premises 
will  acquire  no  title  by  purchasing  them  at  a  foreclosure  sale, 
except  such  as  would  be  necessary  to  protect  him  for  his  ad- 
vances ; 8  and  a  cashier  of  a  bank,  bound  to  pay  off  a  mortgage, 
cannot  purchase  for  himself,  and  thus  render  the  bank  liable  to 
indemnify  such  person  for  the  loss  of  his  property.4 

In  {Fulton  v.  Whitney,  memorandum  in  Albany  Law  Jour- 
nal, vol.  14,  p.  279),  a  mortgage  was  bequeathed  to  two  persons 
in  trust  to  pay  the  testator's  debts,  and  to  apply  the  surplus  to 
the  payment  of  certain  legacies.  Included  in  the  debts  was  a 
liability  for  deficiency  upon  another  mortgage,  the  security  for 

1  Brown  v.  Frost,  10  Paige,  243  ;  Mott  v.  Walkley,  S  E6V.  590. 

'  Lefeyre  v.  Laraway,  22  Barb.  167.  s  Low  y.  Purely,  2  Lans.  422. 

4  Torrey  y.  Bank  of  Orleans,  9  Paige,  650. 
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which  ought  to  hare  been  nearly  sufficient,  if  the  property  had 
been  sold  at  a  fair  price.  The  trustees  and  their  partner  nur- 
chased  at  the  foreclosure  sale  for  so  low  a  price  that  the  whole 
of  the  mortgage  in  their  bands  was  consumed  in  paying  the 
judgment  for  deficiency,  and  one  of  the  legatees,  who  was  an 
infant,  thereupon  brought  an  action  against  them  to  open  the 
sale.  It  was  held  by  the  Court  of  Appeals,  that  neither  tbe 
trustees  nor  their  partner  were  entitled  to  purchase  at  the  sale, 
and  that  the  trustees  were  not  protected  by  a  provision  in  the 
judgment  allowing  any  of  the  parties  to  the  action  to  become 
purchasers,  nor  by  an  order  of  the  court  confirming  the  sale, 
nor  by  a  decree  of  the  surrogate  settling  their  accounts  as 
executors.1  A  similar  question  arose  in  Van  Epps  v.  Van 
Epps  (9  Paige,  237),  where  a  person  who  held  a  junior  mort- 
gage as  a  trustee  for  others,  was  held  to  be  incapacitated  from 
purchasing  the  mortgaged  premises  under  a  foreclosure  of  the 
prior  incumbrance  for  bis  own  benefit,  to  the  prejudice  of  the 
cestuis  que  trust. 

A  purchaser  who  becomes  such  under  an  agreement  with 
the  mortgagor,  and  who  derives  any  advantage  under  such  an 
agreement,  either  by  restraining  tbe  mortgagor  or  his  friends 
from  bidding  or  in  any  other  way,  becomes  a  trustee  for  the 
mortgagor.2 

The  principle  upon  which  the  employment  of  puffers  by 
the  person  for  whom  a  sale  at  auction  is  made,  is  disallowed,  as 
a  fraud  upon  fair  purchasers,  is  that  the  persons  who  thus  bid 
are  not  in  fact  real  bidders,  but  are  the  mere  instruments  of  tbe 
vendor  to  deceive  the  other  bidders.  But  this  principle  does 
not  apply  to  a  master's  sale  under  a  decree,  where  the  persons 
bidding,  either  for  themselves  or  as  the  agents  of  another,  are 
bound  to  take  the  property  either  for  themselves  or  their  prin- 
cipal. Any  person  who  is  a  real  bidder  at  a  judicial  sale,  has  a 
right  ±o  bid  in  person  or  by  his  agent  duly  authorized.  And 
there  is  no  principle  which  renders  it  necessary  that  a  person 
bidding  ^t  an  auction  as  the  agent  of  another  should  disclose  to 
other  bidders  the  name  of  the  person  for  whom  he  is  bidding, 

1  See  also  note  off  this  case  in.Albany  Law  Journal,  vol.  14,  p.  271. 

2  Ryan  v.  Dox,  34  N.  Y.  307. 
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unless  the  person  for  whom  he  acts  is  the  vendor  who  is  pro- 
fessedly selling  the  property  instead  of  buying  it.1 

Contract  of  the  Purchaser  and  Enforcing  its  Performance. 

The  memorandum  signed  by  the  purchaser  is  only  a  quasi 
contract ;  it  is  in  reality  a  submission  to  the  jurisdiction  of  the 
court  in  a  foreclosure  suit  as  a  purchaser  under  the  judgment. 
It  is  easy  to  see  that  it  lacks  the  most  essential  elements  of  a 
contract,  not  only  parties,  but  mutuality  and  consideration.  It 
contains  or  is  intended  to  contain,  an  express  consent  to  the 
exercise  of  the  powers  which  courts  of  equity  assert  over  pur- 
chasers, and  it  is  doubtful  if  it  adds  anything  to  the  jurisdiction 
or  authority  of  the  court  in  this  particular.  There  can  certainly 
be  no  suit  maintained  upon  it  as  an  express  stipulation  with 
any  person  whatever.  The  rights  and  liabilities  of  the  pur- 
chaser do  not  grow  out  of  a  contract,  but  arise  from  the  pro- 
ceeding and  submission ;  and  as  the  referee  makes  no  contract, 
the  provisions  of  the  statute  of  frauds,  requiring  contracts  for 
the  sale  of  lands  to  be  in  writing  and  subscribed  by  the  party 
by  whom  the  sale  is  to  be  made,  is  not  applicable.2  It  certainly 
is  sufficient  for  the  referee  to  sign  the  memorandum  of  the  sale, 
and  it  is  not  necessary  that  the  purchaser  should  sign  it.3 

It  is  a  familiar  principle  that  any  one  who  interferes  pendente 
lite  with  the  subject-matter  of  a  suit  in  equity,  submits  himself 
to  the  jurisdiction  of  the  court,  to  be  exercised  by  petition  or 
motion  in  the  original  suit,  and  that  he  acquires  no  right  in  that 
manner  which  may  not  be  modified,  controlled,  or  directed, 
without  any  new  proceeding  directly  against  him ;  and  this 
doctrine  applies  with  full  force  to  the  case  of  a  purchaser  under 
-  a  decree,  and  to  all  who  claim  interests  under  him.4  If  the  pur- 
chaser is  -responsible  and  able  to  complete  his  purchase,  he  may 
be  compelled  to  do  so  by  attachment,  on  motion  in  the  action 
in  which  the  sale  was  made;   and  this  is  the  proper  course 

1  Per  Chancellor  Walworth,  in  The  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige, 
431. 

2  Willets  v.  Van  Alst,  26  How.  325.  s  Bicknell  v.  Byrnes,  23  How.  486. 
4  Proctor  v.  Farnham,  6  Paige,  614 ;  Requa  v.  Rea,  2  Paige,  341. 
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where  he  is  shown  to  be  in  collusion  with  the  mortgagor  for 
the  purpose  of  frustrating  the  sale,  for,  as  it  has  been  said,  he 
will  not  be  permitted  to  baffle  the  court,  and  sport  with  its 
decrees.1 

An  announcement  by  the  referee,  after  the  property  has 
been  struck  off,  that  if  the  purchaser  does  not  comply  with  the 
terms  of  the  sale,  the  property  will  be  resold  at  his  expense, 
does  not  discharge  the  purchaser  from  his  bid ; 2  and  he  may 
either  be  compelled  to  complete  by  an  attachment,  or  a  resale 
may  be  ordered,  in  which  case  he  will  be  liable  for  the  de- 
ficiency.3 

If  the  sale  be  made  by  the  referee  in  a  manner  not  author- 
ized by  the  judgment,  the  purchaser  will  not  on  that  account 
be  compelled  to  pay  any  greater  sum  than  the  amount  of  his 
bid.4  So,  too,  if  the  purchaser  contracted  for  a  sale  on  time, 
he  will  not  be  compelled  to  pay  cash.5  In  such  a  case  the  proper 
remedy  for  the  party  who  is  aggrieved  by  the  conduct  of  the 
referee  in  making  the  sale,  is  to  move  for  an  order  vacating  the 
sale  and  ordering  a  resale.6 

The  purchaser  may  assign  his  bid,  and  the  court,  upon  the 
application  of  the  assignee,  will  direct  the  execution  of  a  con- 
veyance immediately  to  him.  If  there  are  more  than  one 
assignee,  the  court  will,  upon  motion  in  the  action  in  which 
the  sale  is  made,  decide  between  them.7  In  one  case,  in  which 
it  is  said  "  there  were  peculiar  circumstances,"  the  court  refused 
to  sanction  a  conveyance  to  the  complainant  as  assignee  of  a 
purchaser  who  failed  to  complete.8 

An  appeal  from  an  order  refusing  a  resale  will  not  of  itself 
prevent  the  purchaser  from  completing  his  pui-chase,  and  the 
appellant  is  not  entitled  to  an  order  staying  the  purchaser  from 
completing  his  purchase  and  taking  possession  of  the  property, 

1  Brasher  v.  Cortlandt,  2  Johns.  Ch.  505  ;  Requa  v.  Rea,  2  Paige,  339 ;  Graham 
v.  Bleakie,  2  Daly,  55 ;  Cazet  v.  Hubbell,  36  N.  T.  677. 

2  The  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431. 

3  Graham  v.  Bleakie,  2  Daly,  55. 

4  HotchMss  v.  Clifton  Air  Cure,  4  Keyes,  170. 

5  Rhodes  v.  Dutcher,  6  Hun,  453. 

6  Hotchkiss  y.  Clifton  Air  Cure,  4  Keyes,  170. 

*  Proctor  T.  Farnham,  5  Paige,  614.  s  Thompson  v.  Dimond,  3  Edw.  298. 
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without  giving  security  for  the  payment  of  the  rents  and  profits 
of  the  premises  in  the  mean  time,  and  that  no  waste  shall  be 
committed.1 

What  Kind  of  a  Title  the  Purchaser  must  take. 

For  the  purpose  of  obtaining  a  fair  price  for  the  prem- 
ises on  judicial  sales,  it  is  important  that  purchasers  should 
know  that  if  they  pay  a  fair  price  for  the  property,  and  it  is 
sold  without  reserve,  they  will  be  protected  by  the  court,  and 
will  not  be  required  to  take  an  incumbered  or  worthless  title. 
If  there  is  any  cloud  upon  the  title,  or  incumbrance  upon  the 
land,  or  difficulty  in  obtaining  possession,  the  property  should 
be  sold  at  the  risk  of  the  purchaser  in  that  respect ;  and  in  the 
amount  bid  there  would  then  be  a  reasonable  allowance  for  such 
risk.  Even  though  a  valid  legal  title  should  pass  by  the  sale, 
the  court  will  not  compel  the  purchaser  to  take  if  the  person  in 
possession  is  not  a  party,  and  claims  adversely  to  the  parties  to 
the  suit ; a  or  if  he  is  a  tenant  of  a  party  to  the  suit  and  is  not 
willing  to  surrender  possession.3 

Where  a  sale  is  made  under  a  decree  or  order  of  the  court, 
and  the  purchaser  is  not  informed  at  the  time  of  sale  that  he  is 
to  take  the  risk  of  any  defect  in  the  title,  the  court  will  not 
compel  him  to  complete  his  purchase,  unless  it  can  assure  him 
that  he  will  have  not  only  a  legal  title,  such  as  will  avail  him  in  a 
court  of  law  to  defend  the  possession  if  necessary,  but  also  a  title 
that  will  not  be  liable  to  be  set  aside,  or  even  seriously  litigated 
in  a  court  of  equity.  The  rule  appears  to  be  not  to- compel  the 
acceptance  of  a  title  against  which  doubts  or  suspicions  exist  of 
such  a  character  as  that  the  court  cannot  -conscientiously  warrant 
the  estate  to  him.  It  cannot  do  this  where  there  is  a  lien  upon 
the  premises  held  by  a  person  not  a  party  to  the  action,4  or 
where  a  publication  against  an  absent  defendant  is  defective.5 

1  American  Ins.  Co.  v.  Oakley,  9  Paige,  496. 

1  McGown  v.  Willrins,  1  Paige,  120;  Rogers  v.  McLean,  31  Barb.  304. 

3  Hirsch  v.  Livingston,  3  Huq,  9 ;  s.  o.  5  N.  Y.  Sup.  (T.  &  C.)  263. 

4  Per  McCown,  V.  C,  in  Coster  v.  Clarke,  3  Edw.  428;  1  Sugd.  Vend.  339; 
Morris  r.  Mowatt,  2  Paige,  690 ;  Jackson  v.  Edwards,  22  "Wend.  609,  510 ;  Blakely 
v.  Calder,  IS  How.  476 ;  Althause  v.  Radde,  3  Bosw.  410. 

•  Bixby  v.  Smith,  5  N.  T.  Sup.  (T.  &  C.)  219 ;  s.  o.  3  Hun,  60. 
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The  court  does  not  guarantee  that  none  but  good  titles  shall 
be  sold  under  its  decrees.  At  most,  it  excuses  a  purchaser  from 
taking  a  title  when  he  points  out  a  defect.1  A  purchaser  is 
bound  to  complete  the  purchase  where  the  vendor  shows  a 
prima  facie  title,  against  which  there  are  no  reasonable 
grounds  of  suspicion,2  but  the  court  will  not  compel  him  to 
complete  when  there  is  a  defect  in  the  title  which  cannot  be 
remedied,  or  there  is  a  well  founded  doubt  as  to  its  validity.8 

The  court,  in  giving  a  title  to  a  purchaser,  does  not  under- 
take to  give  a  title  which  can,  by  no  possibility,  be  defeated. 
It  only  assumes  to  give  such  a  title  as  a  purchaser  at  a  private 
sale  could  not  legally  object  to  receive.4  The  court  neither 
gives  nor  requires  a  vendor  to  give  to  a  purchaser  a  title  against 
which  there  can  be  no  possibility  of  a  valid  claim.  The  pur- 
chaser is  only  entitled  to  object  to  the  title  when  there  is  some 
probability  that  some  other  person  has  a  valid  claim  or  subsist- 
ing lien  upon  the  premises ;  and  a  mortgage  which  has  not  been 
recognized  by  the  mortgagor,  and  upon  which  no  claim  has  been 
made  by  the  mortgagee  for  more  than  twenty  years,  is  not  a 
valid  objection  to  a  title.5 

A  title  by  adverse  possession  is  such  a  title  as  a  purchaser 
must  accept.6 

If  it  appears  that  any  person  is  making  an  adverse  claim,  or 
that  there  is  any  reason  to  suppose  that  such  a  claim  may  there- 
after be.  made,  the  court  may  direct  the  testimony  of  the  wit- 
nesses to  be  perpetuated.7 

If  the  defect  pointed  out  by  the  purchaser  is  one  which  may 
equitably  be  cured  by  a  discharge  of  a  lien  out  of  the  purchase 
money,  as  in  the  case  of  taxes  or  assessments,  this  will  be  done,8 
and  if  the  title  can  be  made  good  by  the  execution  of  convey- 
ances or  releases,  by  parties  who  are  willing  to  execute  them, 
the  purchaser  cannot  refuse  to  accept  the  title  after  the  objec- 


1  Williamson  v.  Field,  2  Sandf.  Ch.  533. 

*  Id  re  Browning,  2  Paige,  64.  3  Graham  v.  BleaMe,  2  Daly,  55. 

4  Spring  v.  Sandford,  1  Paige,  550. 

6  Dunham  t.  Minard,  4  Paige,  441 ;  Belmont  v.  O'Brien,  12  N.  Y.  (2  Kern  )  394. 

8  Grady  v.  Ward,  20  Barb.  543.         <        7  In  re  Browning,  2  Paige,  64. 

8  Lawrence  v.  Cornell,  4  Johns.  Ch.  542. 
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tions  to  it  have  been  removed.1  Neither  can  he  be  excused 
from  taking  title  where  the  defect  is  not  injurious  to  him,  as 
where  his  own  wife  was  not  properly  made  a  party  to  the 
action,  he  having  been  owner  of  the  equity  of  redemption.2 

If  all  persons  having  any  claim  upon  the  property,  are  made 
parties  to  the  action,  and  if  the  court  has  jurisdiction,  the 
purchaser  will  have'  to  take  the  title,  even  though  the  court  de- 
cided wrongly  upon  the  merits.  As  no  one  but  the  parties  to 
the  action  can,  in  such  a  case,  call  the  purchaser's  title  in  ques- 
tion, and  as  they  are  bound  by  the  judgment,  there  can  be  no 
reason  why  he  should  not  complete  his  bargain.3  If  the  pur- 
chaser was  himself  a  party  to  the  suit,  he  cannot  raise  the 
question  as  to  the  regularity  of  the  decree  on  a  proceeding  to 
compel  him  to  take  title.  If  the  decree  be  irregular,  he  should 
apply  to  the  court  to  have  it  set  aside  on  that  ground.4 

When  a  Purchaser  ivill  oe  excused  from  Completing  his 
Purchase. 

As  property  to  a  vast  extent  is  sold  under  the  decrees  and 
orders  of  the  courts  of  equity,  much  of  which  property  belongs 
to  infants  and  others  who  are  unable  to  protect  their  own  rights, 
it  has  always  been  an  object  with  those  courts  to  encourage  a 
fair  competition  at  such  sales.  For  this  purpose  it  is  necessary 
that  purchasers  should  understand  that  no  deception  whatever 
will  be  permitted  to  be  practiced  upon  them ;  that  in  a  contract 
between  them  and  the  court,  they  will  not  be  compelled  to 
carry  that  contract  into  effect  under  circumstances  where  it 
would  not  be  perfectly  just  and  conscientious  in  an  individual 
to  insist  upon  the  performance  of  a  contract  against  the  pur- 
chaser, if  the  sale  had  been  made  by  such  individual  or  his 
agent.  It  is  therefore  a  principle  'that  the  officer  who  sells  the 
property  shall  not,  in  the  description  of  the  same,  add  any  par- 

1  Grady  v.  Ward,  20  Barb.  643 ;  Graham  v.  Bleakie,  2  Daly/65. 

2  Knight  v.  Maloney,  4  Hun,  33. 

3  Graham  v.  Bleakie,  2  Daly,  56;  Blakely  v.  Calder,  16  N.  T.  (1  Smith),  617 ; 
Gaskin  v.  Anderson,  1  Abb.  N.  S.  1 ;  s.  o.  55  Barb.^259 ;  De  Forest  v.  Farley,  62 
N.  T.  628. 

*  ConcMin  v.  Hall,  2  Barb.  Oh.  136. 
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tieular  which  may  enhance  the  value  of  the  property,  or  mislead 
the  purchaser.  If  the  statement  of  the  supposed  quantity  of 
land  is  incorrect,  and  the  land  falls  short  of  the  quantity,  the 
purchaser,  having  been  actually  deceived,  will  not  be  compelled 
to  complete  the  purchase,  especially  if  the  person  interested  in 
the  fund  to  be  raised  by  the  sale,  have  knowledge  of  the  mis- 
take and  fails  to  correct  it.1  So,  where  purchasers  were  misled 
by  a  statement  in  the  terms  of  sale,  that  all  assessments  which 
were  liens  would  be  paid  out  of  the  purchase  money,  and  by 
the  fact  that  a  certain  public  improvement  had  been  finished 
for  three  years,  into  the  belief  that  such  improvement  would  be 
paid  for  out  of  the  purchase  money,  they  were  excused  and 
released  from  their  bids.2 

The  court  will  not  compel  the  purchaser  to  complete  his 
purchase  unless  he  can  obtain,  under  the  deed  of  the  referee, 
such  an  interest,  both  in  the  land  and  in  the  buildings  thereon, 
as  he  was  authorized  to  suppose  he  was  buying  when  the  prop- 
erty was  struck  down  to  him  on  his  bid.  If  the  municipal  cor- 
poration of  the  city  in  which  the  mortgaged  premises  are  situ- 
ated has  a  legal  right  to  take  any  part  of  the  property  without 
compensating  the  owner  for  the  buildings,  this  would  be  a  de- 
fect which  would  excuse  the  purchaser.3 

If  the  sale  be  fair  and  the  title  good,  and  the  quantity  of 
land  exist,  and  the  substance  of  the  description  be  true,  it  is  as 
much  as  ought  to  be  exacted  or  required.  Where  two  lots 
were  sold  together  as  one  parcel,  the  master  announced  that 
there  was  a  house  upon  one  of  the  lots.  The  fact  was  that  the 
house  projected  somewhat  on  to  the  other  lot,  thus  making  it 
somewhat  inconvenient  for  the  purchaser  to  make  use  of  the 
vacant  lot,  but  the  court  ordered  him  to  complete  his  purchase, 
and  directed  that  any  diminution  from  the  value  caused  by  the 
projection,  should  be  deducted  from  the  price.4 

As  the  court  will  not  give  a  purchaser  at  a  judicial  sale  the 
benefit  of  his  purchase,  where  he  has  neglected  to  comply  with 
the  terms  of  sale  within  a  reasonable  time,  if  a  resale  of  the 
property  is  deemed  more  beneficial  to  the  parties  interested  in 

» 

'  Veeder  T.  Fonda,  3  Paige,  94.  2  Post  v.  Leet,  8  Paige,  33Y. 

3  Seaman  v.  Hicks,  8  Paige,  655.  4  King  v.  Badeau,  6  Johns.  Ch.  38. 
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the  proceeds  of  sale ;  so  neither  will  it  compel  him  to  take  the 
title,  where,  by  the  fault  of  the  parties  thus  interested,  and 
without  any  captious  objections  to  the  title  on  his  part,  the  com- 
pletion of  the  sale  has  been  delayed  so  long  that  he  cannot  have 
the  benefit  of  his  purchase,  substantially,  as  if  the  sale  had 
been  completed  and  the  title  given  at  the  time  contemplated  by 
the  terms  of  sale.1 

If  there  are  tenants  in  possession  of  the  mortgaged  premises, 
who  are  not  made  parties  to  the  action,  and  it  cannot  be  made 
to  appear  that  the  tenants  are  willing  to  surrender  possession, 
the  purchaser  will  not  be  compelled  to  complete  his  purchase.2 
The  tenants,  in  such  a  case,  could  not  be  forcibly  dispossessed 
by  any  process  which  could  be  issued  to  enforce  the  judgment.3 
What  the  purchaser  has  a  right  to  suppose  he  is  to  receive  by 
means  of  the  purchase,  is  not  merely  a  title  to  the  premises 
sold,  but  beyond  that,  the  power  of  securing  immediate  posses- 
sion. If  the  latter  does  not  exist,  even  though  he  could  obtain 
the  former,  he  will  be  justified  in  refusing  to  complete  the  pur- 
chase.4 

Allowance  of  Costs  to  the  Purchaser  when  the  Sale  is  set 

Aside. 

If  the  purchaser  takes  possession  with  notice  of  the  facts 
for  which  a  resale  is  ordered,  and  of  a  proposed  application  for 
a  resale,  he  will  not  be  allowed  for  improvements,5  and  if  he 
opposes  an  application  to  set  aside  an  inequitable  sale,  no  costs 
will  be  allowed  him.6 

If  he  is  discharged  from  his  purchase  for  a  reason  beyond 
his  control,  and  if  he  has  acted  fairly  and  innocently,  he  is  en- 
titled to  have  his  deposit  returned  to  him  with  interest,7  and  to 
the  costs  to  which  he  has  been  subjected,  to  be  charged  on  the 
plaintiff  personally,  even  if  he  has  acted  in  good  faith,  unless 

1  Jackson  v.  Edwards,  1  Paige,  386;   affi'd  22  Wend.  498. 

2  Hirsch  v.  Livingston,  3  Hun,  9.  a  Fuller  v.  Van  Geesen,  4  Hill,  171. 

4  Hirsch  v.   Livingston,  3  Hun,  9;  Morris  v.  Mowatt,   2  Paige,   586,   590; 
Veeder  v.  Fonda,  3  Paige,  94 ;   Seaman  v.  Hicks,  8  Paige,  655. 

5  Requa  y.  Eea,  2  Paige,  339.  6  May  v.  May,  11  Paige,  201. 
7  American  Ins.  Co.  v.  Oakley,  9  Paige,  496. 
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there  be  a  fund  in  court,  or  one  in  prospect 1  The  proper  ex- 
penses of  the  purchaser,  which  must  be  repaid  to  him,  include 
the  expenses  of  investigating  the  title,  and  the  costs  of  the  mo- 
tion for  repayment,  if  he  is  put  to  a  motion.2 

The  practice  of  the  court  is  to  charge  the  expenses  of  open- 
ing the  sale  upon  those  parties  whose  conduct  or  negligence 
makes  such  action  necessary.  If  the  plaintiff  is  without  fault, 
although  he  may  be  compelled  to  pay  the  expenses  in  the  first 
instance,  he  will  ordinarily  be  indemnified  out  of  the  proceeds 
of  the  property,  since,  as  a  general  rule,  an  error  in  the  proceed- 
ings in  the  cause,  or  other  error  or  defect  rendering  necessary 
or  proper  a  reopening  of  the  sale,  may  perhaps,  as  a  general 
proposition,  be  laid  to  the  charge  of  one  party  to  the  suit  as 
much  as  to  another.  But  the  owner  of  the  equity  of  redemp- 
tion, when  not  made  a  party  to  the  suit,  and  in  nowise  having 
notice  of  its  pendency  or  of  the  proceedings  in  it,  cannot  be 
made  to  bear  the  loss  arising  from  a  resale,  made  necessary  by 
negligence  in  the  conduct  of  the  action,  more  especially  when 
the  vitiating  defect  is  the  omission  to  bring  him  in  as  a  party, 
and  thus  subject  him  to  the  jurisdiction  of  the  court  in  the  ac- 
tion, and  hold  him  bound  by  its  decree.3 

'Morris  v.  Mowatt,  2  Paige,  586;    Douglass  v.  Wood  worth,  51  Barb,  79; 
Kohler  v,  Kohler,  2  Edw.  69 ;  Teeder  v.  Fonda,  3  Paige,  94. 
2  Raynor  v.  Selmea,  52  N.  Y,  579 ;  a,  c,  1  Lans,  440, 
8  Id. 


CHAPTER   XXX. 

ESTATE   OF  THE  PURCHASER  AT  THE   SALE  UNDER  THE   JUDG- 
MENT, AND   HOW  POSSESSION  MAY  BE   OBTAINED. 


Nature  of  the  Title  acquired  hy  the  Purchaser. 

A  puechasee  of  mortgaged  lands  under  a  foreclosure  sale 
acquires,  if  the  proceeding  be  regular,  the  same  estate  and  no 
other  or  greater  than  would  have  vested  in  the  mortgagee  if  the 
equity  of  redemption  had  been  foreclosed.1  Where  legal  title 
is  concerned,  a  mortgage,  which  for  many  other  purposes  is  a 
mere  chose  in  action,  is  a  conveyance  of  the  land.  The  interest 
remaining  in  the  mortgagor  is  an  equity  which  is  cut  off  by  the 
foreclosure,  leaving  the  title  conveyed  by  the  mortgage  absolute. 
Such  is  precisely  the  effect  of  a  strict  foreclosure  of  the  equity 
of  redemption,  and  the  consequences  of  a  strict  foreclosure,  and 
no  other  or  greater,  are  by  statute  made1  to  follow  a  sale  under  a 
judgment  in  a  suit  in  equity  to  satisfy  or  foreclose  a  mortgage.2 
The  statute  further  proceeds  to  say  that  the  deed  of  the  master 
making  the  sale  shall  be  as  valid  as  if  the  same  were  executed 
by  the  mortgagor  and  mortgagee,  and  shall  be  an  entire  bar 
against  them  and  each  of  them,  and  against  all  parties  to  the 
suit  in  which  the  decree  of  sa^e  was  made,  and  against  their 
heirs  respectively  and  all  claiming  under  such  heirs.  These  two 
provisions  of  the  statute  must  be  read  together,  and  it  is  not  to 
be  taken  that  the  purchaser  is  to  be  considered  as  holding  under 
the  mortgagor  by  title  subsequent  to  the  mortgage  in  a  sense 
which  would  subject  him  to  the  mortgagor's  acts  intermediate 
the  mortgage  and  the  foreclosure.     The  master's  deed  may 

1  2  R.  S.  192,  §  158  ;  Lawrence  v.  Delano,  S  Sandf.  333. 
8  2  R.  S.  19.2,  §  158. 
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probably  be  considered,  as  against  the  mortgagor  as  a  release  of 
the  equity  of  redemption.1 

As  against  all  of  the  parties  to  the  suit,  the  effect  of  the 
master's  deed  is  to  bar  their  right  to  redeem  from  the  mortgage, 
and  to  extinguish  their  liens  upon  or  their  rights  in  the  prem- 
ises, and  it  binds  no  one  not  a  party.2  The  difference  therefore 
between  those  made  parties  to  the  suit  and  those  who  are  not  is, 
that  the  former  lose  their  right  of  redemption,  which  remains  in 
the  latter.8  The  rights  and  interests  of  all  of  the  parties  defend- 
ant in  the  equity  of  redemption  are  barred  and  destroyed,  and 
the  purchaser  takes  the  same  title  he  would  have  had  if  the 
mortgage  foreclosed  had  been  an  absolute  conveyance  to  him — 
that  is,  he  takes  the  title  of  the  mortgagor  as  of  the  date  of  the 
mortgage.4 

If  the  proceedings  are  irregular,  the  plaintiff  acquires,  so  far 
as  junior  incumbrancers  not  made  parties  to  the  action  are  con- 
cerned, a  prior  lien  upon  the  premises  to  the  extent  of  the 
money  due  and  unpaid  upon  the  older  mortgage,  in  the  same 
manner  as  if  the  plaintiff  had  assigned  that  mortgage  to  him 
without  foreclosure.5  As  against  the  owners  of  the  equity  of 
redemption  who  were  made  parties  to  the  suit,  he  acquires  their 
interests.6  He  may,  therefore,  either  enforce1  his  lien  as  against 
the  junior  incumbrancers,  or  he  may  redeem  the  premises  by 
paying  their  claims. 

It  is  obvious  that  the  purchaser  cannot  gain  any  advantage 
from  contracts  made  by  the  mortgagor  subsequent  to  the  mort- 
gage with  any  of  the  defendants  in  the  action  to  foreclose,  for 
such  contracts  were  made  with  relation  to  an  equity  which  the 
sale  has  destroyed,  but  it  is  a  question  still  open  to  discussion  as 


1  Per  Denio,  J.,  ia  Packer  v.  The  Rochester  and  Syracuse  R.  R.  Co.  17  N.  Y. 
283. 

5  Brainard  v.  Cooper,  10  N.  Y.  356 ;  Peabody  v.  Roberts,  47  Barb.  91 ;  Ward 
v.  Dewey,  7  How.  17. 

3  Watson  v.  Spence,  20  Wend.  262. 

*  White  t.  Evans,  47  Barb.  186 ;  Butler  v.  Viele,  44  Id.  166. 

5  Hart  v.  Wandle,  BO  TS.  Y.  381;  Robinson  v.  Ryan,  25  Id.  320;  Walsh  v. 
Rutgers  Fire  Ins.  Co.  13  Abb.  33 ;  Benedict  v.  Gilman,  4  Paige,  59 ;  Sitith  v. 
Gardner,  42  Barb.  356. 

6  Vanderkemp  v.  Shelton,  11  Paige,  28. 
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to  "whether  he  may  claim  the  benefits  of  bargains  made  with 
persons  who,  by  not  having  been  made  parties  to  the  suit,  are 
allowed  to  retain  any  advantage  which  they  acquired  under  such 
bargains.  In  Packer  v.  The  Rochester  and  Syracuse  R.  R.  Co. 
(17  1ST.  T.  [3  Smith],  283),  an  easement  to  construct  a  mill-race 
across  the  mortgaged  land  had  been  granted  by  the  owners  of 
the  equity  of  redemption  to  certain  mill  owners,  for  which  they 
undertook  to  construct  the  walls  of  said  race  in  a  specified  man- 
ner. The  mortgage  was  afterwards  foreclosed  without  making 
the  mill  owners  parties,  and  the  question  arose  in  an  action  for 
damages  for  obstructing  the  race,  brought  by  the  mill  owners 
against  the  purchasers  at  the  foreclosure,  as  to  the  admissibility 
of  the  original  contract  under  which  the  race  had  been  built,  and 
of  a  decree  in  chancery  between  the  parties  to  such  contract  de- 
creeing its  specific  performance.  The  opinions  of  Dbnio  and 
Pratt,  JJ.,  are  interesting  as  showing  the  diverse  views  held  by 
those  learned  judges  with  regard  to  the  rights  of  the  purchaser 
under  the  foreclosure  sale,  though  they  arrived  at  the  same  con- 
clusion with  regard  to  the  case  then  under  consideration.  Denio, 
J.,  held  that  by  the  foreclosure  the  equity  of  redemption  was 
extinguished ;  that  the  purchaser  did  not  claim  under  the  mort- 
gagors by  title  subsequent  to  the  contract  offered  in  evidence, 
but  by  paramount  title,  and  that  he  could,  therefore,  neither  be 
bound  by  it  nor  could  he  avail  himself  of  its  advantages. 
PeAtt,  J.,  on  the  other  hand,  maintained  with  great  force  the 
proposition  that  the  purchaser's  title,  so  far  as  an  incumbrancer 
who  was  not  made  a  party  to  the  action  was  concerned,  was  that 
of  a  grantee  from  the  mortgagor  as  of  the  date  of  the  fore- 
closure, and  that  not  only  could  such  incumbrancer  insist  upon 
the  benefits  which  contracts  subsequent  to  the  mortgage  had 
assured  to  him,  but  also  that  the  purchaser  could  enforce  the 
reciprocal  obligations  which  had  induced  the  mortgagor  to  grant 
such  benefits. 

It  is  believed  that  the  difficulties  in  the  way  of  a  just  solu- 
tion of  this  question  are  largely  technical,  and,  in  addition  to 
the  argument  made  by  Pratt,  J.,  in  the  case  cited,  it  may  be 
suggested  that  the  language  of  the  statute  will  aid  in  enforcing 
the  view  taken  by  him.  The  statute  says  that  deeds  executed 
by  the  master  "  shall  be  as  valid  as  if  the  same  were  executed 
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by  the  mortgagor  and  mortgagee,  and  shall  he  an  entire  bar 
against  either  of  them,  and  against  all  parties  to  the  suit  in 
which  the  decree  for  such  sale  was  made,  and  against  their  heirs 
respectively,  and  all  claiming  under  such  heirs."  1  If  all  per- 
sons having  interests  in  or  liens  upon  the  equity  of  redemption, 
are  made  parties  to  the  suit,  the  purchaser  will  take  the  same 
title  as  if  the  original  mortgage  had  been  an  absolute  convey- 
ance to  him,  and,  in  all  cases,  his  title  will  be  the  same  as  if  all 
of  the  parties  to  the  action  had  conveyed  their  rights  in  the 
land  to  him.  The  judgment  will  "  bar  "  them  from  denying 
that  to  the  extent  of  their  interests  the  purchaser  has  acquired 
a  perfect  title,  and  those  interests  may  be  enforced  by  the  pur- 
chaser against  strangers  to  the  action.  So,  as  we  have  already 
seen,  the  purchaser  acquires  the  interests  of  the  plaintiff  with 
respect  to  the  land,2  and  he  also  acquires  a  right  to  redeem  from 
lienors  not  made  parties,  if  such  right  had  been  possessed  by 
any  of  the  parties  to  the  action.3  It  would  also  seem  to  follow 
that  he  acquires  the  right  of  any  party  to  the  action  to  enforce 
the  performance  of  a  covenant,  upon  consideration  for  which  a 
stranger  to  the  action  held  an  interest  in  the  property. 

A  tenant  in  possession  of  mortgaged  lands  is  by  statute 
authorized  to  attorn  to  the  mortgagee  after  the  mortgage  has 
become  forfeited ; 4  and  a  payment  of  rent  by  a  tenant  to  a 
purchaser  at  foreclosure  would  constitute  a  perfect  defence  to 
an  action  brought  by  the  mortgagor  upon  the  covenant.5  If 
the  tenant  were  made  a  party  to  the  action,  it  would  doubtless 
rest  with  him  either  to  remain  under  a  new  contract  with  the 
purchaser,  or  to  quit  the  premises  and  refuse  to  pay  rent  either 
to  his  lessor  or  to  the  purchaser.6  But  it  is  hard  to  perceive 
how,  upon  any  just  principle,  a  tenant  not  made  a  party  to  the 
action,  and  whose  rights  were  therefore  unaffected  by  the  judg- 
ment, could  either  evade  the  payment  of  rent,  while  he  con- 
tinued to  occupy  the  premises,  or  repudiate  his  contract  of 


1  2  R.  S.  192,  §  158.  !  Hart  v.  Wandle,  50  N.  Y.  381 ;  ante,  p.  365. 

"  Vanderkemp  v.  Shelton,  11  Paige,  28.  4  1  R.  S.  Hi,  §  3. 

*  Jones  v.  Clark,  20  Johns.  51. 
6  Simers  v.  Saltus,  3  Den.  214. 
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letting,  or  justify  a  payment  to  his  lessor  after  the  rights  of 
such  lessor  had  been  acquired  by  the  purchaser.1 

A  mortgagee  cannot  make  one  claiming  title  adversely  to 
that  of  the  mortgagor  and  prior  to  the  mortgage  a  defendant 
in  the  action  for  the  purpose  of  contesting  such  adverse  claim 
of  title ; 2  and  even  if  he  does  so,  the  statute  which  declares 
the  master's  deed  to  vest  no  other  or  greater  title  in  the  pur- 
chaser than  would  have  vested  if  the  equity  of  redemption  had 
been  foreclosed,  would  prevent  him  from  gaining  any  advantage 
from  such  a  course.3  A  wife  has  a.  claim  prior  to  a  mortgage 
made  by  her  husband  alone  for  a  debt  other  than  for  purchase 
money  during  her  coverture,  and  her  claim  cannot  be  divested  by 
making  her  a  party  defendant  to  a  foreclosure.  Her  rights  will 
be  the  same  whether  she  has  or  has  not  been  made  a  party, 
and  even  if  she  has  interposed  this  defence,  and  has  suffered 
judgment  to  be  taken  against  her.4  It  is  not  within  the 
province  of  a  court  of  equity  to  try  a  mere  question  of  legal 
title  which  is  not  coupled  with  some  equity  against  the  party 
claiming  the  title,  and,  for  this  reason,  an  adverse  claim  of  this 
kind  cannot  be  tried  in  an  equity  suit.5 

The  purchaser  takes  the  title  of  the  mortgagor  at  the  date  of 
the  mortgage,  subject  to  all  of  its  qualifications,  and  if  his  title 
is  a  mere  equity  or  right  to  own  the  property  upon  payment  of 
the  purchase  price,  that  is  all  that  is  transferred  by  the  master's 
deed.6 

The  master  cannot  exceed  the  authority  granted  to  him  by 
the  judgment,  and  the  purchaser  can  only  claim  what  the  master 
has  actually  sold  to  him.  A  master's  deed  will  not  convey  land 
which  has  been  released,  and  is  included  in  the  decree  by  a  mere 


1  Packer  v.  The  Rochester  and  Syracuse  R.  R.  Co^  IT  N".  Y.  (3  Smith),  283, 298 ; 
Lovett  v.  The  German  Reformed  Church,  9  How.  220. 

2  Eagle  Fire  Ins.  Co.  v.  Lent,  6  Paige,  63T ;  Bants  y.  Walker,  3  Barb.  Ch.  438  ; 
Frelinghuysen  v.  Colden,  4  Paige,  204 ;  Holcomb  v.  Holcomb,  2  Barb.  22  ;  Corning 
T.  Smith,  6  N.  Y.  (2  Seld.)  82  ;  Lee  v.  Parker,  43  Barb.  611. 

8  Frost  v.  Koon,  30  N.  Y:  428.  ' 

4  Lewis  v.  Smith,  11  Barb.  152;  s.  o.  affi'd  9  N.  Y.  502 ;  Merchants'  Bank  v. 
Thomson,  55  N.  Y.  T. 

'  Jones  v.  St.  John,  4  Sandf.  Ch.  208 ;  Frelinghuysen  v.  Cblden,  4  Paige,  204. 
•  Stewart  t.  Hutchinson,  29  How.  181. 
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clerical  error,  neither  -will  it  convey  property  included  in  the 
decree  but  not  embraced  in  the  sale.1 

When  the  rights  of  the  Purchaser  vest. 

Intermediate  the  time  of  the  sale  and  the  delivery  of  the 
deed,  the  mortgagor  retains  the  right  of  possession,  and  the 
consequent  right  to  collect  and  receive  the  rents  of  the  mort- 
gaged premises,2  and  until  the  deed  is  delivered,  the  rights  be- 
tween the  mortgagor  and  those  claiming  under  him  as  tenants 
are  not  changed.3 

But  the  sale  terminates  the  right  of  the  owner  of  the  equity 
of  redemption  to  pay  the  debt  and  retain  the  estate.  The  time 
allowed  by  the  terms  of  sale,  is  for  the  convenience  of  the  pur- 
chaser, and  to  enable  the  officer  who  makes  the  sale  to'  get  the 
best  price  for  the  property,  and  not  for  the  purpose  of  giving 
the  mortgagor  the  right  of  redemption  in  the  mean  time.4 

If  the  proceedings  in  the  action  have  been  regular,  the  title 
of  the  property  passes  to  the  purchaser  upon  the  delivery  of  the 
deed  of  the  master  or  of  the  other  officer  making  the  sale,  the 
confirmation  of  the  sale  by  the  court  relating  back  to  that  time.5 
By  the  early  practice  in  this  State,  the  decree  provided  that  the 
purchaser  should  have  possession  on  production  of  the  master's 
deed  and  a  certified  copy  of  the  order  to  confirm  the  sale. 
Under  such  a  decree  the  deed  alone  was  sufficient  to  maintain 
ejectment  against  a  wrong-doer,  the  confirmation  relating  back 
as  against  him,  but  as  against  a  person  lawfully  in  possession 
an  order  of  confirmation  was  necessary.6  The  present  practice,. 
is  to  provide  in  the  judgment,  that  the  purchaser  be  let  into 
possession  on  production  of  the  referee's  deed.7     No  formal 

1  Laverty  v.  Moore,  33  N".  T.  658. 

'Strong  v.  Dollner,  2  Sandf.  444;  Clason  v.  Corley,  5  Sandf.  447  ;  Mitchell 
v.  Bartlett,  51  N.  T.  447  ;  Astor  v.  Turner,  11  Paige,  436 ;  Cheney  v.  Woodruff, 
45  N.  V.  98. 

3  Whalin  v.  White,  25  N.  Y.  462. 

4  Brown  v.  Frost,  10  Paige,  243,  247;  reVg  s.  o.  Hoff.  41 ;  Ten  Broeck  v. 
-Lansing,  4  Johns.  Ch.  601. 

"Fuller  v.  Van  Geesen,  4  Hill,  171 ;  s.  o.  affi'd,  1  How.  App.  Cas.  240;  Fort 
v.  Burch,  6  Barb.  60. 

e  Giles  v.  Comstoct,  4  N.  Y.  (4  Comst.)  270.  '  Rule  73. 

34 
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confirmation  of  the  report  of  sale  is  necessary,  the  rule  of  court 
providing  that  the  report  be  absolute,  and  stand  in  all  things 
confirmed,  unless  exceptions  be  filed  and  served  within  eight 
days  after  the  service  of  notice  of  filing  the  same. 

Act  of  1837,  Allowing  Redemption  after  the  Sale. 

By  Laws  of  1837,  c.  410,  it  was  enacted,  that  within  one 
year  from  the  time  when  any  sale  of  real  or  leasehold  estate, 
under  any  mortgage  theretofore  executed,  or  any  decree  thereon, 
should  thereafter  be  made,  the  real  or  leasehold  estate  so  sold, 
or  any  distinct  lot,  tract  or  portion  that  may  have  been  sepa- 
rately sold,  might  be  redeemed  by  the  mortgagor,  his  personal 
representatives  or  assigns,  on  paying  to  the  purchaser,  his  per- 
sonal representatives  or  assigns,  or  to  the  officer  who  made  such 
sale  for  the  use  of  such  purchaser,  the  sum  of  money  which 
was  bid  on  the  sale  of  such  lot  or  tract,  together  with  the  inter- 
est on  that  sum  from  'the  time  of  sale,  at  the  rate  of  ten  per 
cent,  a  year ;  and  on  making  such'  payment  a  certificate  was 
required  to  be  signed  by  him  to  whom  the  payment  was  made, 
stating  the  same  to  be  in  full  redemption  of  the  said  mortgaged 
premises  and  of  the  sale  thereupon  made. 

This  statute  was  enacted  at  a  time  of  great  business  de- 
pression, and  was  intended  to  prevent  the  forfeiture  of  valuable 
estates  by  foreclosure  of  the  mortgages  upon  them.  It  was 
repealed  by  Laws  of  1838,  c.  266. 

Questions  which  are  not  Disposed  of  oy  the  Judgment  and 

Sale. 

The  sale  of  the  mortgaged  premises,  forecloses  the  rights  of 
the  defendants  in  the  equity  of  redemption,  but  it  does  not 
determine  tbe  right  to  the  moneys  which  are  realized  by  the 
sale.  In  Slee  v.  Manhattan  Co.  (1  Paige,  48),  the  plaintiff 
being  the  holder  of  a  bond  and  mortgage,  assigned  them  to  the 
defendant  as  security  for  a  debt  owing  by  the  former  to  the 
latter,  which  mortgage  was  foreclosed  by  the  assignee,  by  ad- 

1  Rule  39. 
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vertisement,  and  the  mortgaged  premises  were  bid  in  by  him 
for  a  sum  less  than  the  amount  secured  by  the  mortgage,  and 
less  than  the  debt  which  the  assignment  was  meant  to  secure  ; 
and  the  assignee  was  required,  on  receiving  the  amount  of  his 
debt  and  interest,  to  convey  the  mortgaged  premises  to  the 
assignor.  In  Hoyl  v.  Martense  (16  1ST.  Y.  [2  Smith],  231),  the 
assignor  and  assignee  both  joined  as  plaintiffs  in  an  action  to 
foreclose  the  mortgage,  and  it  was  held  that  the  foreclosure 
and  sale  settled  no  questions  as  between  the  plaintiffs,  and  that 
on  the  assignee  of  the  mortgage  purchasing  the  mortgaged 
premises  at  the  sale,  he  held  them  as  he  had  held  the  mort- 
gage, as  security  only  and  subject  to  the  right  of  the  assignor 
to  redeem.1 


Nature   of   the    Writ  of   Assistance1  and  when,  it   will    he 

Granted. 

A  judgment  of  foreclosure  and  sale  commonly  provides  that 
the  purchaser  be  let  into  possession  on  production  of  the  sher- 
iff's or1  of  the  referee's  deed,  but  whether  this  provision  is 
inserted  in  the  judgment  or  not,  the  purchaser  is  entitled  to  be 
put  into  possession  upon  complying  with  the  terms  of  the  sale. 
The  sale  would  be  useless  and  without  meaning  to  the  pur- 
chaser if  it  were  not  to  be  accompanied  with  actual  possession  ; 
possession  is  part  of  the  title  and  is  equally  within  the  meaning 
of  the  suit  and  the  spirit  of  the  decree.3 

Independent  of  the  statute,  the  court  has  jurisdiction  to 
enforce  its  decree  of  sale  against  the  parties  to  the  suit,  and 
persons  coming  into  possession  under  them  since  the  commence- 
ment of  the  litigation  and  filing  of  the  notice  of  lis  pendens, 
since  it  is  a  principle  of  a  court  of  equity  to  do  complete  jus- 
tice where  that  is  practicable,  not  merely  by  declaring  the  right, 
but  also  by  affording  a  remedy  for  its  enjoyment.  The  power  ' 
is  also  explicitly  declared  by  statute.3 

The  court  has  no  power,  either  under  the  statute  or  inde- 

1  See  Bloomer  v.  Sturges,  58'  N".  Y.  168,  in  which  Slee  v.  The  Manhattan  Co.  1 
Paige,  48,  and  Hoyt  v.  Martense,  16  N.  Y.  231,  are  distinguished  and  limited. 
»  Kershaw  v.  Thompson,  i  Johns.  Ch.  609.  '  2  K.  8.  19],  §  152. 
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pendent  of  it,  to  deprive  any  person  of  possession,  who  is  not 
a  party  to  the  suit  and  who  has  not  acquired  such  possession  from 
a  person  who  was  bound  by  the  decree.1  A  person  who  obtains 
possession  by  legal  and  adverse  proceedings  against  a  party  to 
the  suit,  under  a  claim  of  right,  the  litigation'  upon  which  was 
commenced  previous  to  the  filing  of  a  bill  in  foreclosure,  can- 
not be  summarily  dispossessed  by  proceedings  in  the  suit,  he 
not  being  party  to  it.2  Neither  can  a  person  claiming  and  hold- 
ing possession,  by  a  tenant,  in  hostility  to  the  mortgage",  have 
his  possession  taken  away  from  him  by  a  decree  and  sale  in 
foreclosure  to  which  he  was  not  a  party,  even  though  his  tenant 
had  been  joined.  In  such  a  case  the  tenant  may  lawfully  and 
properly  surrender  possession  to  his  landlord,  after  the  decree, 
and  take  a  new  lease  from  him  which  will  be  protected  by  the 
landlord's  right  of  possession.3. 

The  process  by  which  a  purchaser  is  let  into  possession,  in 
case  resistance  is  made,  is  a  writ  of  assistance ;  it  is  directed  to 
the  sheriff  of  the  county,  and  after  reciting  the  facts  entitling 
the  purchaser  to  possession,  it  commands  him  to  remove  from 
the  premises,  any  of  the  parties  defendant  in  the  action,  who 
may  be  in  possession,  and  any  person  who,  since  the  commence- 
ment of  the  action,  has  come  into  possession,  under  them  or 
either  of  them.  An  order  for  a  writ  may  be  granted  ex  parte,* 
and  on  a  proper  case  being  shown  is  a  matter  of  right.5  It  has 
even  been  intimated  that  it  is  in  the  nature  of  an  execution  upon 
the  judgment,  and  under  the  Code,  may  issue  without  an  order.^ 

It  was  said  by  the  Court  of  Appeals,  in  Wilbor  v.  Danolds 
(59  E".  T.  657),  that,  while  the  purchaser,  upon  the  production 
of  the  referee's  deed,  was  presumptively  entitled  to  possession 
and  although,  upon  demand  therefor  and  refusal,  the  writ  of 
assistance  was  the  ordinary  and  usual  process  of   the  court, 

1  Frelinghuysen  v.  Colden,  4  Paige,  204 ;  Van  Hook  v.  Throckmorton,  8 
Paige,  33 ;  Boynton  v.  Jackway,  10  Paige,  307 ;  Reed  y.  Marble,  10  Paige,  409. 

2  Frelinghuysen  v.  Colden,  4  Paige,  204. 

3  N.  Y,  Life  Ins.  &  Trust  Co.  v.  Cutler,  9  How.  407. 

4  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  35 ;  s.  c.  affi'd  8  How.  3B2  ;  N 
Y.  Life  Ins.  &  Trust  Co.  v.  Cutler,  9  How.  407. 

5  Lynde  Y.  O'Donnell,  21  How.  34. 

'  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  352. 
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still  the  granting  or  -withholding  of  the  writ  is  in  the  discretion 
of  the  court  below.  The  following  is  the  language  of  Allen, 
J.,  in  the  case  cited :  "  Neither  the  application  for  and  the  grant- 
ing of  the  writ  of  assistance,  or  the  application  to  set  aside  a 
writ,  necessarily  involved  a  substantial  right.  Whether  in  a 
particular  case,  as  between  a  purchaser  and  a  party  to  the  action 
and  bound  by  the  judgment,  the  former  shall  have  the  aid  of 
the  court  in  obtaining  the  possession  of  the  purchased  premises, 
rests  very  much  in  the  discretion  of  the  court  of  original  juris- 
diction." It  will  be  noted,  however,  that  in  Wilbor  v.  Danolds 
{supra),  the  writ  of  assistance  had  been  granted  ex  parte,  and 
the  order  appealed  from,  denied  an  application  to  vacate  it  on 
the  alleged  ground  that  the  purchaser  had  bought  under  an 
agreement  to  hold  the  title  for  the  benefit  of  the  mortgagor. 
It  cannot  be  said  that  the  case  decides  that  it  is  not  a  substan- 
tial right  of  a  purchaser  for  value  under  a  judgment  of  fore- 
closure, to  have  the  judgment  executed  in  his  favor,  and  the 
possession  of  the  property  delivered  to  him.  In  Wilbor  v. 
Danolds  {supra),  possession  was  given  to  the  purchaser,  thus  exe- 
cuting and  satisfying  the  judgmentof  the  court,  and  the  question 
was  as  to  whether  a  defendant,  bound  by  the  judgment,  had  a 
substantial  right  to  retain  possession  of  the  property  because  of 
an  alleged  equity  which  arose  subsequent  to  the  judgment  and 
independent  of  it,  and  while  the  existence  of  that  equity  was 
in  litigation.  As  was  said  by  the  court  in  the  case  last  men- 
tioned :  "  The  possession  of  property  pending  a  litigation,  and 
the  settlement  of  a  controversy  as  to  the  title,  is  not  the  legal 
right  of  either  of  the  contestants." 

Extent  of  the  Force  or  Effect  of  a  Writ  of  Assistance. 

Having  put  the  purchaser  into  possession,  the  court  does 
not  undertake  to  guard  his  possession  for  him  and  for  his 
grantees  forever.  If  new  claimants  enter  into  possession  after- 
wards, he  must  deal  with  them  according  to  the  forms  of  law, 
and  a  writ  of  assistance  is  not  a  proper  remedy.1  The  court 
will,  however,  put  either  the  purchaser  or  his  grantee  into 
possession,  and  the  defendants    can    no  more  object  to   the 

1  Bell  v.  Birdsall,  19  How.  491 ;    s.  o.  sub  nom.  Betta  v.  Birdsall,  11  Abb.  222. 
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transfer  of  the  right  of  possession,  than  a  defendant  in  an 
action  at  law  can  object  to  an  assignment  of  the  claim  against 
him..1 

Where  tenants  in  possession  are  not  made  parties,  the  pur- 
chaser is  not  entitled  to  possession  as  against  them,  but,  even  if 
their  leases  were  executed  before  the  execution  of  the  mortgage 
which  was  foreclosed,  they  must  still  attorn  to  the  purchaser ; 
he  having  by  the  foreclosure  proceedings  acquired  the  title  of 
their  landlord.  In  one  case,  one  of  the  defendants  in  the  action 
acquired,  subsequently  to  the  decree,  a  lease  of  prior  date  to  the 
mortgage,  and  the  court  held  that,  although  he  was  entitled  to 
retain  possession,  he  must  do  so  as  tenant,  that  being  the  ex- 
tent of  his  rights,  and  the  choice  was  given  him  either  to  attorn 
to  the  purchaser,  or  to  be  turned  out  of  possession  by  a  writ  of 
assistance.8  This  remedy  could  not  have  been  enforced  if 
the  obstinate  tenant  had  not  been  a  party  to  the  action,  and 
although  justice  was  done,  it  is  perhaps  open  to  argument  as  to 
whether  the  decision  was  technically  correct. 

When  a  writ  of  assistance  has  been  improperly  granted,  or 
when,  being  properly  granted,  persons  not  properly  within  the 
meaning  of  its  terms,  are  aggrieved  by  having  it  executed  against, 
them,  the  court  upon  motion  is  bound  to  correct  the  wrong  and 
to  restore  possession.  The  court  will  not  in  such  a  case,  stop  to 
inquire  into  the  validity  of  the  respective  titles.  It  is  enough 
for  it  to  know  that  its  process  has  been  abused.  If  the  pur- 
chaser has  under  cover  of  a  writ  against  the  defendants,  ejected 
another  person,  he  is  a  trespasser,  and  the  court  will  not  pause 
to  examine  into  the  title  of  the  person  dispossessed,  before 
restoring  him  to  his  possession  ;  although  he  may  have  no  legal 
title,  yet  the  court  will  protect  his  possession  until  he  is  re- 
moved by  due  process  of  law.3 

Summary  Proceedings  by  Purchaser  to  obtain  Possession. 

By  Laws  of  1874,  c.  208,  the  portion  of  the  Revised  Statutes 
which  gives  to  landlords  a  summary  remedy  to  obtain  possession 

1  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  35. 

2  Lovett  v.  The  German  Reformed  Church,  9  How.  220. 

3  Chamberlain  v.  Choles,  35  N.  Y.  4.11. 
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of  demised  premises,  lias  been  so  amended  as  to  bring  within 
its  scope  all  persons  "  who  shall  hold  over  and  continue  in  pos- 
session of  any  real  estate  which  shall  have  been  sold  pursuant 
to  the  foreclosure  of  a  mortgage,  after  a  title  under  such  sale 
shall  have  been  perfected."  It  may  sometimes  be  found  to  be 
more  convenient  and  ecouomical  to  take  this  remedy,  than  to 
resort  to  a  writ  of  assistance. 


CHAPTER  XXXI. 

SURPLUS  PROCEEDINGS. 


Provisions  of  Law  relating  to  the  Distribution  of  Surplus. 

Peioe  to  the  passage  of  the  Revised  Statutes  in  1830,  it 
was  the  practice  to  ascertain  the  amount  of  all  incumbrances, 
and  to  adjudge  the  rights  of  all  of  the  defendants  before 
making  a  decree  for  the  sale  of  the  mortgaged  premises.1  It 
was  therefore  necessary  that  all  of  the  parties  to  the  suit  should 
be  served  with  copies  of  the  bill,  and  that  they  should  all  an- 
swer setting  up  their  rights,  if  they  did  not  wish  to  lose  their 
liens  upon  the  fund  which  the  sale  of  the  mortgaged  property 
would  create.  It  sometimes  happened  that  the  complainant 
was  delayed  in  the  enforcement  of  his  claims,  though  his  mort- 
gage was  admitted  to  be  valid,  in  order  that  subsequent  incum- 
brancers might  litigate,  as  between  themselves,  their  rights  to 
surplus.'  Costs  were  allowed  to  all  who  appeared  and  answered, 
and  the  fund  was  consumed  or  in  a  great  degree  diminished  by 
the  expenses  of  a  litigation  which,  in  the  event  of  the  inade- 
quacy of  the  security  to  pay  any  more  than  the  prior  lien,  was 
entirely  useless.3 

To  obviate  this  trouble  it  was  provided  by  the  Revised 
Statutes  that  the  proceeds  of  every  sale  made  under  the  decree 
of  a  court  of  chancery  should  be  applied  to  the  discharge  of 
the  debt  adjudged  by  such  courtf  to  be  due,  and  of  the  costs 
awarded  ;  and  that  if  there  should  be  any  surplus,  it  should  be 
brought  into  court  for  the  use  of  the  defendant,  or  of  the  per- 

1  Renwick  v.  Macomb,  Hopk.  211 ;  Wheeler  v.  Van  Kuren,  1  Barb.  Ch.  490. 
*  Eagle  Ing.  Co.  v.  Flanagan,  1  How.  Ct.  of  Appeals  Cases,  311  ;  Miller  v.  Case, 
Clarke,  395  ;  Farmers'  Loan  &  Trust  Co.  v.  Seymour,  9  Paige,  638. 
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son  who  may  be  entitled  thereto,  subject  to  the  order  of  the 
court.  If  such  surplus  or  any  part  thereof  should  remain  in 
the  said  court  for  the  term  of  three  months,  without  being  ap- 
plied for,  the  chancellor  was  required  to  direct  the  same  to  be 
put  out  at  interest,  under  the  direction  of  the  court,  for  the 
benefit  of  the  defendant,  his  representatives  or  assigns,  to  be 
paid  to  them  by  the  order  of  such  court.1 

Under  this  provision  of  the  statute,  the  132d  and  136th 
Rules  of  the  Court  of  Chancery  were  framed,  which  still  exist 
with  some  modifications  as  the  73d  and  77th  Eules  of  the 
Supreme  Court.  The  73d  Rule  provides  that  "all  surplus 
moneys  arising  from  the  sale  of  mortgaged  premises  under  any 
judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the 
sale  within  five  days  after  the  same  shall  be  received  and  be 
ascertainable ;  in  the  city  of  New  York,  to  the  chamberlain  of 
the  said  city,  and  in  other  counties  to  the  treasurer  thereof, 
unless  otherwise  specially  directed,  subject  to  the  further  order 
of  the  court ;  and  every  judgment  in  foreclosure  shall  contain 
such  directions,  except  where  other  provisions  are  specially 
made  by  the  court." 

Rule  77  provides  that,  "  on  filing  the  report  of  the  sale,  any 
party  to  the  suit,  or  any  person  who  had  a  lien  on  the  mort- 
gaged premises  at  the  time  of  the  sale,  upon  filing  with  the 
clerk  where  the  report  of  sale  is  filed  a  notice  stating  that  he  is 
entitled  to  such  surplus  moneys,  or  some  part  thereof,  and  the 
nature  and  extent  of  his  claim,  may  have  an  order  of  reference 
to  ascertain  and  report  the  amount  due  to  him,  or  to  any  other 
person,  which  is  a  lien  upon  such  surplus  moneys,  and  to  ascer- 
tain the  priorities  of  the  several  liens  thereon  ;  to  the  end  that, 
on  the  coming  in  and  confirmation  of  the  report  on  such  refer- 
ence, such  further  order  may  be  made  for  the  distribution  of 
such  surplus  moneys  as  may  be  just.  Every  party  who  ap- 
peared in  the  cause,  or  who  shall  have  filed  such  notice  with 
the  clerk,  previous  to  the  entry  of  the  order  of  reference,  shall 
be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices   of    subsequent  proceedings  relative,  to  such  surplus. 

1  2  R.  S.  192,  §§  159,  160. 
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But  if  such,  claimant  has  not  appeared  or  made  his  claim  by  an 
attorney  of  this  court,  the  notice  may  be  served  by  putting  the 
same  into  the  post  office,  directed  to  the  claimant  at  his  place  of 
residence,  as  stated  in  the  notice  of  his  claim.  All  official 
searches  for  conveyances  or  incumbrances,  made  in  the  process 
of  the  cause,  shall  be  filed  with  the  judgment  roll,  and  notice 
shall  be  given  to  any  person  having  an  unsatisfied  lien  on  the 
moneys  in  such  manner  as  the  court  shall  direct ;  and  the  party 
moving  for  the  reference  shall  show  by  affidavit  what  unsatisfied 
liens  appear  by  such  official  searches,  and  whether  any,  and  what, 
other  unsatisfied  liens  are  known  to  exist." 

The  object  of  these  rules  was  to  b'ghten  the  expense  of  fore- 
closure cases,  without  impairing  in  any  way  the  rights  of  others 
against  the  mortgagor,  or  rather  in  the  equity  of  redemption  in 
the  mortgaged  premises.  They  only  alter  the  old  practice  of 
the.  court,  and  direct  the  mode  by  which  the  owners  of  liens 
inferior  to  the  mortgage  foreclosed  may  ascertain  their  rights 
in  any  surplus,  and  since  the  passage  of  the  136th  Rule  of  the 
Court  of  Chancery,  in  which  the  substance  of  these  rules  was 
contained,  it  is  no  longer  proper  in  mortgage  cases  for  defend- 
ants whose  claims  are  upon  the  equity  of  redemption  merely, 
and  who  have  no  interest  in  the  mortgaged  premises  in  opposi- 
tion to  the  plaintiff's  claims,  to  litigate  their  claims  to  surplus 
as  between  themselves,  until  it  is  ascertained  that  there  will  be 
a  surplus.1 

As  the  rule  was  originally  framed  it  was  provided  that  "  any 
defendant"  might  have  an  order  of  reference,  &c.  Under  this 
provision  it  was  held  that  the  complainant  must  set  up  all  of  his 
claims  in  his  bill,  and  could  not  apply  for  any  part  of  the  sur- 
plus in  any  other  right  than  as  holder  of  the  mortgage  fore- 
closed.2 The  next  year  after  this  decision  was  made,  and  in 
order  to  obviate  inconveniences  that  might  arise,  the  rule  was 
amended  so  as  to  allow  "  any  party  to  the  suit,"  or  any  person 
not  a  party,  who  had  a  lien  on  the  mortgaged  premises  at  the 

1  The  Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  85 ;  Eagle  Ins.  Co.  v.  Flanagan,  1 
How.  Ct.  of  Appeals  Oases,  311 ;  Miller  v.  Case,  Clarke,  395 ;  Farmers'  Loan  &  Trust 
Co.  t.  Seymour,  9  Paige,  538. 

2  Tower  v.  White,  10  Paige,  395. 
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time  of  the  sale,  to  have  an  order  of  reference,  to  ascertain  the 
priorities  of  liens.1 

An  incumbrancer  pendente  lite  need  not  be  made  a  party  to 
the  foreclosure,  and  if  his  lien  is  not  known  to  exist,  it  is  possi- 
ble that  the  surplus  may  be  distributed  without  notice  to  him. 
But  if  his  lien  is  "  known  to  exist,"  he  is  entitled  to  notice  of 
the  surplus  proceedings,3  and  he  will  be  protected  by  the  court.3 

Nature  of  tits  Proceedings  to  Distribute  Surplus,  and  what 
may  be  litigated  therein. 

The  reference  as  to  liens  upon  the  surplus  money  in  a  fore- 
closure suit  is  not  a  collateral  reference.  A  foreclosure  suit  can- 
not be  said  to  have  terminated  until  the  surplus  moneys  have 
been  disposed  of  in  that  suit.  The  court  has  not  only  the 
power,  but  it  is  its  duty  in  that  action  to  provide  for  the  equi- 
table disposition  of  the  surplus  money.4  The  judgment  of  fore- 
closure and  sale  does  not  terminate  the  suit  or  deprive  the  court 
of  the  power  to  make  other  orders  in  it.  The  equities  of  lienors 
subsequent  to  the  mortgage  foreclosed  are  just  as  much  before 
the  court,  and  as  much  the  objects  of  its  care  as  those  of  the 
mortgage  primarily  foreclosed,  and  it  will  even  order  a  sale  of 
more  of  the  mortgaged  premises  than  is  necessary  to  pay  the 
mortgage,  for  the  purpose  of  creating  a  surplus  for  the  benefit 
of  a  junior  incumbrancer.5 

It  will  be  observed  that  the  statutory  provision  is  that  the 
surplus  is  to  be  "  brought  into  court  for  the  use  of  the  defend- 
ant, or  of  the  person  who  may  be  entitled  thereto,  subject  to  the 
order  of  the  court." 6  The  rule  directs  that  the  referee  shall 
ascertain  the  amount  due  to  any  person  "  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  sev- 
eral liens  thereon  ;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  said  report  on  such  reference,  such  further 

1  Field  v.  Hawxhurst,  9  How.  15.  s  Eule  11. 

3  Cook  v.  Mancius,  5  Johns.  Ch.  89. 

4  The  Mutual  Life  Ins.  Co.  v.  Bowen,  41  Barb.  618. 

5  De  Forest  v.  Farley,  62  N.  Y.  628;  Livingston  v.  Mildrum,  19  Id.  440; 
Beekman  v.  Gibbs,  8  Paige,  511. 

■  2  E.  S.  192,  §  159. 
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order  may  be  made- for  the  distribution  of  such,  surplus  moneys 
as  may  be  just."1  There  may  be  cases  where' a  person  has  an 
equitable  claim  on  the  surplus,  although  he  has  not  what  may 
be  termed,  in  strictness,  a  lien,  and  it  has  been  a  matter  of  curi- 
ous inquiry  as  to  what  claims  can  be  litigated  in  these  pro- 
ceedings. 

In  one  case  where  a  judgment  creditor  of  the  husband  of 
the  owner  of  the  equity  of  redemption  strove,  in  the  proceed- 
ings before  the  referee,  to  establish  by  proof  that  the  property 
was  purchased  with  funds  furnished  by  the  husband,  and  that  it 
should,  therefore,  be  holden  for  his  debt,  the  relief  was  denied. 
Judge  Cleeke,  in  giving  the  opinion  of  the  court,  said  that, 
"  the  liens  referred  to  in  the  rule  are  those  which  subject  the 
estate  to  be  sold  under*  execution  without  any  further  interven- 
tion of  the  court ;  claims,  however  equitable,  which  have  not 
matured  into  liens  under  which  the  property  can  be  charged  in 
execution  and  sold  without  further  adjudication,  cannot  be  ta"ken 
into  consideration  by  the  referee  under  an  order  of  this  na- 
ture." 2  The  same  doctrine  was  affirmed  in  Husted  v.  Dakin 
(17  Abb.  137),  the  court  holding  that  the  referee  can  only  take 
into  consideration  absolute  liens  on  the  estate,  those  which  sub- 
ject it  to  be  sold  as  distinguished  from  any  equitable  claims  not 
matured  into  liens.  The  court  in  the  last  mentioned  case  went 
even  further,  for  it  laid  it  down  as  the  law  that  the  referee, 
when  he  finds  a  lien  regular  and  valid  on  the  record,  has  no 
right  to  go  behind  it  and  inquire  whether  it  is  irregular  or 
fraudulent  or  inequitable.  He  is  to  inquire  simply  whether  a 
lien  exists,  not  whether  it  ought  to  exist. 

In  The  Mutual  Life  Ins.  Co.  v.  Bowen  (47  Barb.  618),  a 
different  view  was  taken,  and  it  was  claimed  that  the  two  cases  of 
King  v.  West  (supra),  and  Rusted  v.  Dakin  (supra),  were  both 
decided  prior  to  1858,  while  the  rule  only  allowed  claims  for 
liens  hy  judgment  or  decree.  It  was  held  that  the  proceedings 
on  the  reference  are  proceedings  in  the  original  action ;  that 
it  is  not  a  collateral  reference,  and  that  any  issue  may  be  tried 
in  it  when  such  issue  must  be  determined  by  the  court  before 

1  Rule  11.  2  King  v.  West,  10  How.  333. 
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the  whole  of  the  fund  can  be  finally  and  completely  adminis- 
tered. 

In  the  still  later  case  of  The  Union  Dime  Savings  Institu- 
tion v.  Osley  (4  Hun,  657)  the  ^doctrine  of  King  v.  West  and 
JIusted  v.  Dakin  was  approved,  and  the  court  said  that  the  order 
of  reference  under  the  rule  is  not  granted  for  the  investigation 
and  determination  of  contested  claims,  but  for  the  purpose  of 
ascertaining  liens  and  claims  'about  which  there  is  no  dispute, 
and  to  settle  the  priorities  of  the  liens,  that  each  may  be  ad- 
justed according  to  its  legal  status.  The  court  said  that  in  the 
matter. under  consideration,  "  which  was  a  summary  proceeding 
and  not  an  action,  and  under  the  circumstances  which  marked 
its  progress,  and  the  doubt  which  existed  in  relation  to  the 
counter-claim  urged,  the  court  thought  it  better  to  compel  the 
parties  claimants,  to  proceed  by  action  in  the  regular  way."  It 
will  be  noticed  that  in  this  case  the  court  was  influenced  by 
"the  circumstances  which  marked  the  progress"  of  the  pro- 
ceeding, and  that  the  order  that  was  made  referred  the  claims 
to  a  referee  to  hear  and  determine,  thus  holding  the  proceed- 
ings in  court,  and  only  making  a  change  in  the  wording  of  the 
order  of  reference. 

In  Atlantic  Savings  Barik  v.  Hetterick  (5  N.  T.  Sup.  [T.  & 
C]  239 ;  s.  c.  less  fully  sua  nom.  Atlantic  Savings  Bank  v. 
Miler,  3  Hun,  209),  the  lien  of  an  attorney  upon  a  judgment, 
which  was  a  lien  upon  the  surplus,  was  enforced.  The  case  is 
not  authority  for  holding  such  to  be  a  regular  practice,  since  it 
rested  largely  upon  its  own  special  circumstances. 

In  The  Mutual  Life  Ins.  Co.  v.  Salem  (5  1ST.  T.  Sup.  [T.  & 
C]  246 ;  s.  c.  3  Hun,  117),  Davis,  P.  J.,  makes  the  following 
remarks  :  "  The  object  of  the  reference  is  to  inform  the  court 
of  the  legal  and  equitable  titles  to  the  money ;  and  on  the 
coming  in  of  the  report  and  the  testimony,  the  court,  sitting  in 
equity,  has  the  most  ample  power  to  confirm,  set  aside  or  refer 
back  the  same  for  further  proofs,  as  to  its  conscience  shall  seem 
just  and  equitable.  The  object  of  making  the  reference  is,  as 
is  well  recited  in  the  77th  rule  of  the  court,  '  to  the  end  that  on 
the  coming  in  and  confirmation  of  the  report,  such  order  may 
be  made  for  the  distribution  of  such  surplus  money  as  may  be 
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just.'  While  tie  moneys  remain  in  court  undistributed,  the 
equitable  powers  of  the  court  over  the  proceedings  must  be 
complete ;  and  on  opening  the  confirmation  and  referring  the 
matter  to  the  referee  for  further  proofs,  the  court  acts  in  the 
exercise  of  such  powers." 

In  Sleight  v.  Reed  (9  How.  278 ;  s.  c.  affi'd  18  Barb.  159),  it 
was  declared  that  the  surplus  moneys  brought  into  court  are 
subject  to  its  jurisdiction  as  a  court  of  equity,  which,  in  cases 
where  the  wife's  property  (prior  to  the  act  of  1848)  was  taken 
for  the  husband's  debt,  never  allowed  the  fund  to  be  taken  out 
without  a  suitable  provision  for  the  wife  and  her  children. 

The  case  of  Buchan  v.  Sumner  (2  Barb.  Ch.  165)  was  very 
fully  discussed  by  eminent  counsel.  The  questions  decided 
arose  upon  a  claim  for  surplus  moneys  in  proceedings  under  the 
rule,  and  it  was  held  by  Chancellor  Walwoe'th,  that  the  equita- 
ble claim  of  a  partnership  creditor,  as  against  partnership  prop- 
erty, must  take  precedence  of  a  judgment  which  barred  •  the 
legal  title  of  one  of  the  copartners.  It  seems  to  have  been  con- 
ceded by  the  chancellor  and  by  the  counsel  for  both  sides,  that 
the  questions  were  to  be  disposed  of  upon  equitable  principles, 
and  that  the  form  of  the  remedy  presented  no  obstacle  to  the 
exercise  of  the  equitable  jurisdiction  of  the  court.  So,  too,  in 
Smith  v.  Jackson  (2  Edw.  28),  the  equitable  claim  of  a  partner 
in  real  estate  purchased  for  partnership  purposes,  was  consid- 
ered in  surplus  proceedings,  and  it  was  held  that  the  surplus 
was  personal  property,  and  went  to  a  surviving  partner  for  the 
use  of  the  copartnership,  after  the  widow  of  the  deceased  part- 
ner had  received  her  dower.  But  in  Stevens  v.  Bank  of  Cen- 
tral New  York  (31  Barb.  290)  a  judgment  against  two  of  three 
copartners  was  held'  entitled  to  priority  of  payment,  as  against 
a  subsequent  judgment  against  all  the  partners,  out  of  a  surplus 
created  by  the  sale  of  partnership  property,  on  the  ground  that 
the  priorities  should  be  determined  according  to  the  priorities 
of  the  legal  liens. 

A  careful  review  of  the  authorities  seems  to  justify  the 
proposition  that  the  power  of  the  court,  under  the  rule  to  dis- 
tribute the  surplus,  is  adequate  to  the  complete  administration 
of  the  fund,  upon  the  enlightened  principles  which  prevail  in 


SURPLUS  PROCEEDINGS.  '   383 

courts  of  equity.  The  object  of  the  inquiry  is  to  ascertain 
"who  may  be  entitled"  to  the  fund,  and  while,  under  the 
ordinary  form  of  orders  of  reference  under  the  rule,  the  referee 
can  only  determine  the  extent  and  validity  of  the  liens  contested 
before  him,  the  court  can  at  any  time  provide  him  with  full 
power  to  do  complete  justice,  if  more  power  is  needed  for  that 
purpose.  Legal  liens,  so  called,  can  prevail  in  these  proceedings 
only  when  the  rules  of  equity  require  that  they  should  do  so, 
and  the  powers  of  a  court  of  equity  are  in  no  wise  clogged  by 
the  fact  that  the  form  of  procedure  is  somewhat  unusual. 

Who  is  Untitled  to  the  Surplus. 

The  liens  upon,  or  the  rights  in,  the  land  which  the  defend- 
ants had  before  the  sale,  and  which  the  sale  destroys,  are,  after 
the  sale,  transferred  to  the  surplus.1  A  person  whose  claim 
upon  the  property  is  superior  to  the  mortgage  foreclosed,  has 
no  claim  upon  the  surplus,2  and  the  same  principle  excludes  a 
lienor  who  was  not  made  a  party  to  the  suit,  and  whose  lien  still 
remains,  from  sharing  in  a  fund  which  the  sacrifice  of  his  prop- 
erty did  not  help  to  create.3 

Prima  facie  the  mortgagor  or  his  grantees  are  entitled  to 
the  surplus,4  and  presumptively  the  mortgage'  first  recorded  is 
the  prior  lien.5  If,  however,  the  mortgage  first  recorded  is 
shown  not  to  have  been  a  valid  lien  for  its  full  amount  at  the 
time  the  subsequent  mortgage  was  given,  by  reason  of  the  con- 
sideration not  having  then  been  advanced  or  otherwise,  the  pre- 
sumption of  priority  will  be  destroyed.6  So,  too,  if  the  mort- 
gagee in  the  mortgage  first  recorded  had  notice,  prior  to  taking 
his  security,  of  an  unrecorded  mortgage,  his  priority  will  be 
gone.7  So,  also,  an  unregistered  mortgage  is  entitled  to  priority 
over  a  subsequently  docketed  judgment.8 

1  Averil]  v.  Loucks,  6  Barb.  470 ;  Blydenburgh  v.  Northrop,  13  How.  289  ; 
Matthews  v.  Duryee,  45  Barb.  69  ;  a.  o.  17  Abb.  256. 

2  Be  Ruyter  v.  St.  Peter's  Church,  2  Barb.  Ch.  555. 

8  Winslow  v.  McCall,  32  Barb.  241 ;  Root  v.  Wheeler,  12  Abb.  294. 

4  Franklin  v.  Van  Cott,  11  Paige,  129. 

5  Freeman  v.  Sehroeder,  29  How.  263  ;  s.  o.  43  Barb.  618. 
a  Freeman  v.  Sehroeder,  29  How.-263;  s.  o.  43  Barb.  618. 

'  Haywood  v.  Shaw,  16  How.  119.  »  Thomas  v.  Kelsey,  30  Barb.  268. 
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The  equitable  rules  regulating  the  marshalling  of  assets 
control  in  these  proceedings,  where  different  parcels  of  the 
mortgaged  premises  are  incumbered  with  separate  judgments 
or  mortgages.1  The  manner  the  surplus  came  into  court,  or 
the  order  in  which  the  parcels  were  sold,  will  have  but  little  to 
do  with  the  decision  if  the  amount  each  parcel  produced  is 
known,  for  the  court  will  adjust  the  equities  as  between  the 
parties,  whenever  they  can  be  made  to  appear.2  So,  a  defend- 
ant who  has  paid  more  than  his  proportion  of  a  prior  lien,  will 
be  deemed  subrogated  to  the  rights  of  the  plaintiff,  and  awarded 
satisfaction  out  of  the  surplus.3 

A  lessee  whose  lease  is  destroyed  by  the  foreclosure  is  enti- 
tled to  damages  out  of  the  surplus  equal  to  the  value  of  the 
term.  The  value  of  the  term  must  depend  upon  the  circum- 
stances of  every  individual  case,  the  length  of  the  term  and 
conditions  of  the  lease,  the  character  of  the  property,  its '  loca- 
tion, the  readiness  with  which  it  may  be  let,  the  condition  of 
the  buildings,  whether  substantial  and  durable  or  requiring 
frequent  repairs,  the  uniformity  of  rents  in  the  neighborhood, 
or  their  fluctuating  character ;  in  short,  every  material  consid- 
eration which  would  enter  into  the  mind  of  a  purchaser  of  the 
term  in  judging  what  would  be  a  fair  price  for  it,  and,  like 
other  ordinary  questions  of  value,  should  be  determined  as  a 
matter  of  fact  upon  the  testimony  of  witnesses  competent  to 
speak  upon  the  subject.4 

Where  judgments  have  been  obtained  which  were  specific 
liens  upon  the  equity  of  redemption  before  the  sale,  they  will 
be  entitled  to  priority  of  payment  out  of  the  surplus  according 
to  their  respective  dates.  But  if  the  person  against  whom  the 
judgments  were  obtained  had  only  an  equitable  interest  in  the 
property,  which  could  not  be  bound  by  the  lien :  as,  for  example, 

1 N.  Y.  Life  Ins.  &  Trust  Co.  t.  Vanderbilt,  1 2  Abb.  458  ;  Oppenheimer  v. 
Walker,  3  Hun,  30 ;  s.  u.  5  N.  Y.  Sup.  (T.  &  C.)  325. 

2  Snyder  v.  Stafford,  11  Paige,  78  ;  James  v.  Hubbard,  1  Paige,  234;  Oppen- 
beimer  v.  Walter,  3  Hun,  30 ;  s.  o.  5  N".  Y.  Sup.  (T.  <fe  C.)  325. 

3  Lawrence  v.  Cornell,  4  Johns.  Ch.  545. 

1  Clarkson  v.  Skidmore,  46  N.  Y.  297  ;  overruling  s.  o.  2  Lans.  238 ;  Douglass 
v.  Woodworth,  51  Barb.  79. 
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if  he  were  merely  in  possession  under  a  contract  to  purchase, 
the  judgments  will  he  paid  on  the  basis  of  equality  only.1 

A  subsequent  incumbrancer  may  in  these  proceedings  set 
up  usury  in  a  prior  mortgage  ;  ~  but  he  cannot  set  up  this  de- 
fence against  a  prior  judgment.3 

It  is  said  that  where  there  is  no  other  creditor  entitled  to 
priority,  the  court  will  order  the  claim  of  a  creditor  who  has 
obtained  a  decree  of  the  surrogate  to  be  paid,  and  will  not  ap- 
propriate the  surplus  to  a  legatee  of  the  deceased  mortgagor.4 
So,  too,  in  the  absence  of  any  other  creditor,  it  has  been  said 
that  the  surplus  can  be  applied  to  the  payment  of  a  claim  of  the 
mortgagee  against  the  mortgagor,  which  is  not  a  lien  upon  the 
fund.5     But  this  proposition  should  be  received  with  caution. 

It  has  been  held  that  surplus  moneys  paid  on  an  order 
regularly  obtained,  cannot  be  reclaimed ;  but  this  proposition 
may  perhaps  be  qualified  with  the  proviso  that  the  person  re- 
ceiving the  money  had  some  equitable  claim  to  it.6 

Are   Surplus   Moneys   to  be   Treated  as  Real  or  Personal 

Property. 

It  depends  upon  circumstances  as  to  whether  surplus  moneys 
shall  be  treated  as  real  or  as  personal  estate.  "When  they  are 
to  be  divided  among  persons  who  had  liens  upon  the  land,  they 
are  subject  for  this  purpose  to  the  same  rules  which  govern  real 
estate;7  but  when  the  rights  of  the  claimants  in  and  to  the 
fund  are  fixed  and  determined,  the  money  in  their  hands  is. 
personal  property.8 

When  the  owner  of  the  equity  of  redemption  dies  subse- 
quent to  the  sale,  his  interest  in  the  surplus  is  treated  as  per- 
sonal estate,  and  goes  to  the  executor  or  administrator ; 9  but 

1  Purdy  v.  Doyle,  1  Paige,  .658. 
!  Mutual  Life  Ins.  Co.  y.  Bowen,  47  Barb.  618. 

3  Slosson  v.  Duff,  1  Barb.  432.  i  Clark's  Case,  15  Abb.  227. 

6  Beekman  Fire  Ins.  Co.  v.  First  Methodist  Episcopal  Church,  29  Barb.  658  ;. 
s.  c.  18  How.  431. 

6  Burchard  y.  Phillips,  11  Paige,  66. 

'  Moses  v.  Murgatroyd,  1  JohnB.  Ch.  119.         "  Cope  v.  Wheeler,  41  N.  T.  303.. 
8  Bogert  v.  Furman,  10  Paige,  496;  Swezey  y.  Willis,  1  Bradf.  495;  Cox  v. 
-    McBurney,  2  San.df.  561 ;  Horton  v.  McCoy,  47  IS.  Y.  21  ;  Sweezey  y.  Thayer,  L 
25 


386  THE  LAW  OF  MORTGAGES. 

when  the  foreclosure  and  sale  take  place  subsequent  to  the 
death  of  the  mortgagor,  the  surplus  is  regarded  as  real  estate, 
and  goes  to  the  heir.1 

The  question  as  to  whether  property  is  real'  or  personal, 
when  it  arises  in  determining  upon  the  rights  of  conflicting 
claimants  to  the  estate  of  a  deceased  owner,  is  a  question  of 
law,  and  it  is  not  aided  by  any  declaration  made  by  such  owner 
during  his  lifetime,  which  is  not  executed  in  such  form  as  to 
be  valid  as  a  will.  Neither  can  it  be  aided  by  the  terms  of  an 
agreement  made  by  such  owner,  of  such  a  nature  that  the  pro- 
vision declaring  the  property  to  be  personal  could  be  canceled 
by  him  without  disturbing  any  vested  right.  So,  if  a  mortgage 
shall  contain  an  authority  to  the  mortgagee  to  sell,  with  a  direc- 
tion that  the  surplus,  after  the  satisfaction  of  the  mortgage  debt, 
shall  be  paid  to  the  mortgagor,  "  or  his  executors  or  adminis- 
trators," this  language  will  not  render  the  surplus  personal  prop- 
erty if  the  sale  shall  be  made  after  the  death  of  the  mortgagor. 
It  is  to  be  construed  to  mean  that  the  surplus  is  to  be  paid  to 
the  personal  representatives  of  the  mortgagor,  provided  the  sale 
takes  place  while  the  mortgagor  is  alive.2 

The  fact  that  the  distribution  of  the  surplus  is  intrusted  to 
the  surrogate  does  hot  render  it  personal  property.3 

The  proceeds  of  land  is,  like  any  other  money,  personal 
property  ;  but  it  is,  under  the  doctrine  of  equitable  conversion, 
hi  some  cases  treated  as  real  estate.  The  rule  which  controls 
the  cases  seems  to  be,  that  when  the  rights  of  the  claimants  are 
founded  upon  interests  which  they  once  held  in  the  land  itself 
before  any  sale  had  been  made,  then  their  rights  in  the  proceeds 
are  measured  by  the  same  rules  which  controlled  their  rights  in 
the  land,  and  as  to  them  the  money  is  treated  as  real  estate ;  but 
if  the  rights  of  the  claimants  did  not  attach  to  the  land  itself, 
and  only  came  into  existence  after  the  money  had  taken  the- 
place  of  the  land,  then  they  must  hold,  if  at  all,  under  the  rules 
which  govern  personal  property. 


Duer,  286  ;  Foreman  v.  Foreman,  1  Barb.  215 ;  Davison  v.  De  Freest,  3  Sandf.  Ch. 
456 ;  Hoey  v.  Kinney,  10  Abb.  400. 

1  Dunning  v.  Ocean  National  Bant,  61  N.  Y.  497. 

a  Dunning  v.  Ocean  National  Bank,  61  N.  Y.  497.  s  r^j^ 
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Rights  of  the  Wife  of  the  Owner  of  the  Equity  of  Redemption 
in  the  Surplus. 
The  rights  of  the  wife  of  the  mortgagor  in  the  surplus  are 
the  same  as  they  were  in  the  land  before  the  sale.  This  was 
once  doubted,  and  it  was  said  that  if  the  husband  lived  until 
after  the  sale,  the  wife  could  not  claim  dower.1  It  is,  however, 
now  the  settled  doctrine  in  this  State  that  a  widow  is  entitled 
to  dower  in  the  surplus  proceeds  of  her  husband's  lands,  after 
satisfying  all  incumbrances  to  which  she  is  bound  to  contribute. 
It  is  equally  well  settled  that  a  wife  is  entitled  to  have  her  in- 
choate right  of  dower  in  the  surplus  protected.  If  the  husband 
be  dead  at  the  time  of  the  distribution  of  the  surplus,  the 
widow  is  entitled  to  have  one-third  of  the  surplus,  over  and 
above  claims  to  which  she  is  bound  to  contribute,  invested  for 
her  benefit  during  her  life.  If  the  husband  be  living  at  that 
time,  the  same  amount  is  to  be  invested  for  the  joint  lives  of 
the  husband  and  wife,  the  income  during  the  life  of  the  hus- 
band to  be  subject  to  the  order  of  the  court ;  if  the  wife  survive 
her  husband,  the  income  to  be  paid  to  her  for  her  dower.3 

Costs  in  Surplus  Proceedings. 

Allowances  in  addition  to  taxable  costs  cannot  be  made  in 
proceedings  to  reach  surplus  under  the  rule,  but  the  court  has 
authority  to  allow  to  the  parties  a  suitable  compensation  for 
costs  and  disbursements  to  be  paid  out  of  the  fund.3  If  a  cred- 
itor makes  claim  to  a  larger  amount  than,  upon  trial,  is  found  to 
be  owing  to  him,  or  if  he  adopts  an  unusual  and  expensive  mode 
of  procedure,  costs  may  be  refused  to  him.4 

Persons  failing  to  establish  their  claims  may  be  charged  with 
the  unnecessary  costs  which  have  been  incurred  by  their  litigat- 
ing.5   A  claimant  who  litigates  a  prior  lien  unsuccessfully,  but 

1  Froat  v.  Peacock,  4  Edw.  678. 

5  Blydenburgh  v.  Northrop,  13  How.  289  ;  Matthews  v.  Duryee,  4  Keyes,  525  ; 
affi'g  s.  o.  45  Barb.  69  ;  17  Abb.  256 ;  Denton  v.  Nanny,  8  Barb.  618 ;  Vartie  T. 
Underwood,  18  Barb.  561. 

3  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Vanderbilt,  12  Abb.  458 ;  Oppenheimer  y. 
Walker,  3  Hun,  30 ;  1  Barb.  Ch.  Pr.  525. 

4  De  La  Vergne  v.  Evertson,  1  Paige,  181. 

5  Lawton  v.  Sager,  11  Barb.  349;  Bevier  v.  Schoonmaker,  29  How.  422. 
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in  good  faith,  is  not  chargeable  with  costs ;  but  if  he  files  ex- 
ceptions, and  they  are  overruled,  he  must  pay  the  costs  produced 
by  the  exceptions.1 ' 

If  a  junior  incumbrancer  knowing  or  having  reason  to  be- 
lieve that  the  previous  liens  will  exhaust  the  whole  surplus, 
makes  a  claim,  and  subjects  the  prior  incumbrancers  to  unneces- 
sary costs,  he  may  be  charged  with  them ;  but  if  the  claim  is 
made  in  good  faith,  upon  grounds  from  which  be  had  reason  to 
believe  that  the  prior  claims  could  not  be  sustained,  he  may  be 
excused.2 

The  widow  of  the  mortgagor  cannot  be  charged  with  costs, 
but  she  is  entitled  to  have  the  costs  of  the  proceedings  and  her 
own  costs  paid  out  of  the  balance  of  the  surplus  moneys  then  in 
court,  after  her  share  thereof  shall  be  set  apart.3 

1  Norton  v.  Whiting,  1  Paige,  SYS. 

*  Farmers'  Loan  &  Trust  Co.  v.  Millard,  9  Paige,  620. 

'  Tabele  v.  Tabele,  1  Johns.  Ch.  45. 


CHAPTER  XXXIL 

REMEDIES  OF  THE  MORTGAGEE,  OTHER   THAN  BY  PROCURING  A 
SALE  OF  THE  MORTGAGED  ESTATE. 


Strict  Foreclosure. 

The  doctrine  of  the  equity  of  redemption,  as  established  in 
England,  amounted  to  but  little  more  than  that  it  was  not  com- 
petent for  parties  by  their  contracts,  to  fix  a  time  when  an  estate 
would  be  forfeited  for  non-payment  of  a  debt,  and  that  the  Court 
of  Chancery  would  always  enlarge  the  time  for  performance  of 
the  condition,  so  that  the  debtor  might  not  be  taken  by  sur- 
prise, or  be  without  opportunity  to  protect  himself.  The 
mortgagee  was  allowed  the  possession  of  the  premises,  being 
accountable  for  the  rents,  but  it  was  not  thought  to  be  just  that 
he  should  be  subject  to  a  perpetual  account,  or  be  converted 
into  a  perpetual  bailiff,  but  that,  after  a  fair  and  reasonable  time 
given  to  the  mortgagor  to  discharge  the  debt,  he  should  lose  his 
equity,  or  in  other  words,  be  foreclosed  his  right  of  redemption.1 
This  is  what  is  known  as  strict  foreclosure ;  it  is  the  commou 
remedy  of  a  mortgagee  in  England,2  though  a  sale  will  be  or- 
dered there  in  some  special  cases  ; 3  and  it  is  believed  still  to  be 
the  approved  method  of  foreclosure  in  most  of  the  Eastern 
States. 

A  strict  foreclosure  has  been  regarded  as  a  severe  remedy, 
since  it  transfers  the  absolute  title  without  any  sale,  no  matter 
what  the  value  of  the  premises.4  This  may  be  a  question  of 
opinion  fairly  open  to  discussion.  In  populous  cities  where 
property  can  generally  be  sold  at  public  auction  for  nearly  its 

1  Coote  on  Morts.  510.  2  Fisher  on  Morts.  pp.  1,  2. 

3  15  &  16  Vict.  c.  86,  §  48. 

4  Per  Peckham,  J.,  in  Bolles  v.  Duff,  43  N.  Y.  469 ;   see  also,  opinion  of  Jones, 
Ch.,  in  Lansing  v.  Goelet,  9  Cow.  352. 
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value,  the  sale  of  a  debtor's  property  is  a  simple  way  of  deter- 
mining trie  rights  of  the  parties,  but  in  country  districts,  where 
a  sale  at  public  auction  almost  necessarily  involves  a  sacrifice, 
there  are  humane  considerations  in  favor  of  a  remedy  which 
leaves  it  to  the  debtor  to  sell  his  property  as  he  thinks  best,  and 
gives  him  an  opportunity  to  find  a  customer  for  his  equity,  who 
will  be  able  to  discharge  the  incumbrance. 

The  practice  in  this  State,  has  been  to  sell,  and  not  to  fore- 
close,1 and  the  provision  of  the  Bevised  Statutes,  which  enacts 
that  the  court  shall  have  power  to  decree  a  sale  of  the  mort- 
gaged premises,  was  merely  declaratory  of  the  law  as  it  stood 
prior  to  their  enactment.2  Strict  foreclosures  are  now  rarely 
pursued  or  allowed  in  this  State,  except  in  cases  where  a  fore- 
closure in  the  common  form  has  once  been  had,  and  the  premises 
sold,  but  some  judgment  creditor  or  person  similarly  situated, 
not  having  been  made  a  party,  has  a  right  to  redeem.  As  to 
him,  a  strict  foreclosure  is  proper.3  So,  too,  where  property 
has  been  sold  under  a  judgment  of  foreclosure,  a  strict  fore- 
closure is  proper,  if  there  be  any  doubt  as  to  the  jurisdiction  of 
the  court  which  ordered  the  sale,  or  as  to  the  regularity  of  the 
proceedings.4 

It  was  the  ancient  and  settled  practice  of  the  Court  of 
Chancery,  that  no  decree  should  be  made  against  an  infant 
without  giving  him  a  day  in  court  after  he  came  of  age.  In . 
the  case  of  a  strict  foreclosure  of  a  mortgage,  it  was  usual  to 
allow  him  to  show  cause  why  the  decree  should  not  bind  him, 
but  this  did  not  permit  him  to  unravel  the  accounts  or  to  re- 
deem the  mortgage,  and  he  was  only  entitled  to  show  error  in 
the  decree.  Since  there  can  be  no  question  as  to  the  power  of 
the  court  to  order  a  sale,  such  a  proceeding  is  ordinarily  prefer- 
able when  an  infant  is  concerned.6 

An  action  for  a  strict  foreclosure  is  in  the  nature  of  a  suit 
in  equity,  and  the  parties  are  the  same  as  would  be  necessary  in 


1  Mills  v.  Dennis,  3  Johns.  Ch.  367. 

2  2  R.  S.  191,  §  151 ;  Bolles  v.  Duff,  43  N.  Y.  469. 

3  Bolles  v.  Duff,  43  N.  Y.  469  ;    s.  c.  10  Abb.  N.  S.  399 ;    s.  o.  41  How.  355  ; 
Benedict  v.  Gilnian,  4  "Paige,  88;  Kendall  v.  Treadwell,  14  How.  165. 

4  Kendall  T.  Treadwell,  14  How.  165.  6  Mills  v.  Dennis,  3  Johns.  Ch.  367. 
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an  action  for  an  enforcement  of  the  mortgage  by  a  sale,  with 
the  exception  that  it  will  not  be  necessary  to  join  the  mortgagor 
or  any  other  parties  whose  rights,  by  previous  proceedings  had 
become  vested  in  the  plaintiff.1 

The  judgment  recovered,  is  that  the  person  entitled  to  re- 
deem do  so  within  a  certain  specified  time,  or  in  default  of  such 
redemption,  that  the  title  vest  absolutely  in  the  plaintiff.2  The 
time  usually  specified  in  decrees  of  foreclosure  in  chancery, 
was  six  months,  though  the  time  was  entirely  within  the  dis- 
cretion of  the  court,  and  in  proper  cases,  it  was  usual  to  enlarge 
the  time,  upon  motion  and  upon  terms.3 

"Where  a  mortgage  has  been  foreclosed,  and  the  property  has 
been  sold  thereunder,  the  purchaser  stands  as  the  assignee  of 
the  mortgage,  and  he  also  holds  the  rights  of  the  owner  of  the 
equity  of  redemption,  and  of  all  other  persons  who  have  been 
made  parties  to  the  action.4  If  the  holder  of  a  subsequent  in- 
cumbrance is  not  made  a  party,  he  will  still  retain  the  right  to 
redeem  from  the  mortgage,  but  the  purchaser  will  also,  as  the 
assignee  of  the  owner  of  the  equity  of  redemption,  have  the 
right  to  redeem  from  him.  In  such  a  case  it  will  be  the  right 
of  the  purchaser  either  to  redeem  from  the  subsequent  incum- 
brancer, or  to  compel  the  subsequent  incumbrancer  to  redeem 
from  him.  If  the  amount  of  the  subsequent  lien  is  ascertained 
and  admitted,  it  will  not,  in  general,  be  difficult  for  the  pur- 
chaser to  determine  what  is  his  proper  course,  but  if  its  amount 
is  unliquidated,  or  if  it  is  claimed  to  be  paid,  the  course  of  pro- 
cedure will  be  more  complex.  It  is  believed  that,  in  such  a 
contingency,  it  would  be  proper  to>  commence  an  action  in  the 
nature  of  a  suit  in  equity  for  the  purpose  of  removing  such  lien 
as  a  cloud  upon  the  plaintiff's  title  ;  or,  if  the  lien  is  adjudged 
to  be  valid  for  any  amount,  to  have  an  account  taken  and  the 
amount  ascertained.     A  sale  of  the  premises  to  adjust  the  equi- 

1  Benedict  v.  Gilman,  4  Paige,  58. 

a  See  the  form  of  a  judgment  in  a  case  in  which  there  were  many  conflicting 
equities,  in  Kendall  v.  Treadwell,  14  How.  165  ;  s.  o.  5  Abb.  16. 

3  Perine  v.  Dunn,  4  Johns.  Ch.  140;  Mcjinstry  T.  Merwin,  3  Johns.  Ch.  486  ; 
Bolles  v.  Duff,  43  N.  Y.  469. 

4  Robinson  v.  Ryan,  25  N.  Y.  320;  Jackson  v,  Bowen,  1  Cow.  13;  Winslow 
v.  Clark,  41  N,  Y.  261. 
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ties  of  the  parties  would,  in  all  cases,  be  permissible,  or,  if  it  was 
thought  more  convenient,  the  junior  lienor  might  be  compelled 
either  to  redeem  by  paying  amount  due  upon  the  original  prior 
mortgage,  exclusive  of  the  costs  of  the  defective  foreclosure,  but 
with  the  costs  of  the  action,  within  a  certain  time,  or  in  default 
thereof  to  stand  foreclosed.  The  judgment  would  also  pro- 
vide that  the  plaintiff  might  redeem  from  the  defendant,  in 
respect  both  to  the  moneys  paid  by  him  and  also  to  his  own 
lien,  or  in  default  thereof  that  the  purchaser  be  foreclosed. 
This  was  the  practice  in  chancery,  where  a  first  mortgagee  filed 
a  bill  against  the  second  mortgagee  and  the  mortgagor.1 

The  title  does  not  pass  to  the  plaintiff  on  a  strict  foreclosure, 
until  a  final  order  is  obtained  after  the  expiration  of  the  time 
allowed  to  redeem.  Until  that  order  is  obtained,  the  records 
of  the  court  do  not  show  which  party  has  finally  obtained  the 
judgment  or  who  is  the  owner  of  the  land,  and  the  person  de- 
siring to  redeem  may  apply  ( o  have  the  time  to  pay  the  amount 
decreed  to  be  due,  extended.2 

An  action  of  strict  foreclosure  is  the  direct  converse  of  an 
action  to  redeem.  In  the  one  the  judgment  requires  that  the 
defendant  redeem  within  a  certain  time  or  lose  his  rights,  and 
in  the  other  it  directs  that  the  plaintiff  may  redeem  within  a 
certain  time,  and  that  if  he  fails  to  do  so  he  lose  his  rights.  If 
the  plaintiff  in  an  action  for  redemption  fails  to  redeem  within 
the  time  appointed,  the  dismissal  of  his  complaint  as  the  conse- 
quence of  such  failure,  operates  as  a  strict  foreclosure.8  In  the 
case  of  an  action  for  a  strict  foreclosure,  it  was  a  common  thing 
to  extend  the  time  for  redemption,  but  in  actions  to  redeem 
the  rule  was  more  strict  in  requiring  the  person  seeking  re- 
demption to  do  so  within  the  time  appointed.4 

If  the  value  of  the  land  be  equal  to  the  debt,  the  debt  will 
be  extinguished  by  a  strict  foreclosure,6  but  otherwise  it  will  be 


1  2  Barb.  Ch.  Pr.  189.  s  Bolles  v.  Duff,  43  N.  Y.  469. 

3  Perine  v.  Dunn,  4  Johns.  Ch.  140 ;  Beach,  v.  Cooke,   28  ST.  Y.  535 ;  Hansard 
v.  Hardy,  18  Ves.  460 ;  Wood  v.  Surr,  19  Beav.  551 ;  Bolles  v.  Duff,  43  N.  Y.  474. 

4  Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  65  ;  Perine  v.  Dunn,  4  Id.  140 ;  Fisher 
on  Morts.  606. 

1  Morgan  v.  Plumb,  9  Wend.  287. 
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reduced  to  the  extent  of  the  value  of  the  land,  to  be  ascertained 
in  an  action  at  law  upon  the  obligation  of  the  debtor.1 

Mortgaged  Property  cannot  he  Sold  under  an  Execution  for 
the  Mortgage  Debt. 

The  fact  that  a  debt  is  secured  by  a  specific  lien  upon  a  por- 
tion of  the  property  of  the  debtor,  can  furnish  no  reason  why  a 
judgment  upon  it  should  not  be  enforceable  against  the  remain- 
der of  his  estate.3  It  is  provided  by  statute,  however,  that 
when  a  judgment  shall  be  recovered  for  a  debt  secured  by  a 
mortgage  of  real  estate,  or  for  any  part  of  such  debt,  it  shall 
not  be  lawful  for  the  sheriff  to  sell  the  equity  of  redemption  of 
the  mortgagor,  his  heirs  or  assigns  in  such  estate,  by  virtue  of 
any  execution  upon  such  judgment,3  and  prior  to  the  passage  of 
this  statute  it  was  said  by  Chancellor  Kent,  that  the  mortgagor 
ought  to  proceed  directly  on  the  mortgage,  or  else  seek  other 
property  to  obtain  satisfaction  for  his  debt.4 

Effect  of  the  Commencement  of  a  Foreclosure  on  the  right  of 
the  Mortgagee  to  Proceed  at  Law. 

After  a  bill  shall  be  filed  for  the  foreclosure  or  satisfaction 
of  a  mortgage,  and  after  a  decree  rendered  thereon,  no  proceed- 
ings whatever  can  be  had  at  law  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  unless  authorized  by  the  court.5  A 
bill  may  be  filed  to  foreclose  a  mortgage  after  the  commence- 
ment of  an  action  at  law  upon  the  bond,  and  before  any  judg- 
ment has  been  obtained,  but  after  the  filing  of  the  bill  of  fore- 
closure, no  proceedings  can  be  had  in  the  action  at  law,  without 
the  special  order  of  the  court.6 

The  provision  of  the  statute  is  not  limited  to  an  action  at 
law  against  the  mortgagor  only,  or  upon  the  securities  originally 
given  as  collateral  to  the  mortgage,  but  extends  to  proceedings 

1  Spencer  v.  Harford,  4  Wend.  381 ;  De  Grant  v.  Graham,  1  N.  Y.  Leg.  Obs.  VS. 
'  Roosevelt  v.  Carpenter,  28  Barb.  426.  '  2  R.  S.  368,  §  31. 

1  Tice  v.  Anniii,  2  Johns.  Ch.  130.  5  2  R.  S.  191,  §  153. 

"  Williamson  v.  Champlin,  8  Paige,  70;  affi'g  s.  c.  Clarke,  9. 
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at  law  to  enforce  the  liability  of  a  purchaser  of  the  mortgaged 
premises,  who  has  assumed  the  mortgage  debt.1 

As  soon  as  the  action  to  foreclose  the  mortgage  is  com- 
menced, and  at  all  times  thereafter,  the  court  in  which  that 
action  is  pending  is  vested  with  complete  control  over  all  reme- 
dies for  the  collection  of  the  mortgage  debt.  The  statute  gives 
to  the  mortgagee  the  right  to  join  as  defendants  in  the  action  to 
foreclose,  all  persons  by  whose  several  obligations  or  evidences 
of  debt  the  payment  of  the  mortgage  debt  is  secured,  and  the 
court  is  empowered  to  adjudge  as  against  such  persons  that  they 
shall  pay  the  balance  of  the  debt  remaining  unsatisfied  after  a 
sale  of  the  mortgaged  premises,  and  to  enforce  such  judgment 
as  in  other  cases.3  Having  offered  this  complete  remedy  to  the 
creditor,  the  legislature  has  taken  away  from  him  the  right 
which  he  might  otherwise  possess,  to  appropriate  the  land  by  a 
suit  in  equity,  while,  at  the  same  time,  he  pursued  the  several 
persons  by  whose  obligations  the  debt  was  secured,  in  actions  at 
law.  The  statute  does  not  take  away  entirely  from  the  courts 
of  law  the  right  to  entertain  actions  for  the  collection  of  debts 
secured  by  mortgage,  but  it  deprives  a  mortgagee  of  the  right, 
either  to  commence  or  to  proceed  with,  any  such  action  after  he 
has  invoked  the  jurisdiction  of  a  court  of  equity  in  an  action  to 
foreclose,  without  first  obtaining  special  permission  of  the  court 
of  equity  in  which  such  foreclosure  was  commenced. 

'  The  fact  that  the  mortgagee  has  proceeded  with  the  fore- 
closure, and  that,  having  obtained  all  the  relief  he  asked  for  in 
that  action,  and  the  land  having  all  been  sold,  the  mortgage 
debt  still  remains  unsatisfied,  does  not  authorize  the  mortgagee 
to  proceed  at  law  without  the  authority  of  the  court  of  equity. 
The  statute  is  explicit,  and,  at  no  time  after  the  commencement 
of  the  action  to  foreclose',  can  a  remedy  be  had  in  a  court  of  law 
Without  the  consent  of  the  tribunal  in  which  the  foreclosure  was 
instituted. 

The  statute  confers  in  general  terms  upon  the  court  of 
equity  the  power  to  authorize  proceedings  at  law,  but  it  does 
not  specially  define  the  manner  in  which  that  power  shall  be  ex- 
ercised.    Proceedings  at  law  are  forbidden  unless  authorized, 

1  Pattison  v.  Powers,  4  Paige,  649.  !  2  E.  S.  191,  §  154. 
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and  the  presumption  is  that  the  granting  or  refusing  of  such 
authorization  is  a  matter  of  judicial  discretion  based  upon  and 
controlled  by  the  rules  and  principles  of  enlightened  justice 
which  prevail  in  all  courts  of  equity.  There  is,  therefore,  no 
case  in  which,  as  a  matter  of  legal  right,  a  mortgagee  can  insist 
upon  the  granting  of  the  authority  necessary  to  enforce  his  legal 
remedy  after  he  has  commenced  an  action  to  foreclose.  In  each 
case  the  court  has  the  right,  and  it  is  its  duty,  to  take  into  con- 
sideration the  equities  and  circumstances  of  the  case,  and  to 
exercise  a  sound  discretion  in  granting  or  refusing  the  appli- 
cation.1 

Where  the  mortgage  debt  is  secured  by  the  personal  obliga- 
tion of  a  person  who  was  a  non-resident  at  the  time  the  action 
to  foreclose  was  commenced,  and  against  whom,  therefore,  at 
that  time,  no  valid  judgment  for  deficiency  could  have  been 
rendered,2  authority  to  sue  such  person  for  a  deficiency  remain- 
ing after  the  sale  of  the  mortgaged  premises  could  not  properly 
be  refused ;  but  where  it  is  evident  that  the  plaintiff  could  have 
had  a  perfect  remedy  against  all  persons  who  are  liable  for  the 
payment  of  the  debt,  by  a  decree  over  against  them  for  the  de- 
ficiency, if  he  had  chosen  to  make  them  parties  to  his  foreclos- 
ure suit,  it  might  not  be  a  proper  exercise  of  discretion  for  the 
court  to  permit  any  proceedings  in  an  action  at  law.3  And 
where  the  mortgagee  has  voluntarily  refrained  from  asking  for 
a  judgment  for  the  deficiency  in  the  foreclosure  suit,  some  satis- 
factory reason  should  be  assigned  for  permitting  him  to  insti- 
tute a  separate  action  for  its  recovery.4 

■  "Where  the  defendant  in  an  action  at  law  which  was  pend- 
ing when  the  foreclosure  was  commenced,  sets  up  a  defence 
which  cannot  be  tried  in  the  action  to  foreclose,  he  not  being  a 
party  to  that  action,  because  of  a  doubt  as  to  whether  a  decree 
could  be  rendered  against  him  in  the  action  to  foreclose,  the 
court  may  allow  the  parties  to  proceed  so  far,  at  least,  as  shall 

1  Equitable  Life  Ins.  Co.  v.  Stevens,  in  the  Court  of  Appeals  ;  not  reported  ex- 
cept by  memorandum  in  N.  Y.  Weekly  Digest,  vol.  1,  p.  465. 

2  Bartlett  v.  McNeil,  60  N.  Y.  53. 

3  Suydam  t.  Bartle,  9  Paige,  294. 

4  Equitable  Life  Ins.  Co.  v.  Stevens,  in  Court  of  Appeals ;  memorandum  in 
N.  Y.  Weekly  Digest,  vol.  1,  p.  465. 


396  THE  LAW  OF  MORTGAGES. 

be  necessary  to  test  the  validity  of  the  defence.1  So,  too,  if  an 
action  at  law  be  begun  in  good  faith  before  the  commencement 
of  the  foreclosure,  the  court  will  permit  the  plaintiff  to  proceed 
to  judgment  in  that  action  rather  than  allow  the  defendants 
to  obtain  an  inequitable  advantage.2  But  the  fact  of  a  deterior- 
ation in  the  value  of  the  mortgaged  premises  by  fire,  against 
which  the  plaintiff  might  have  guarded  himself  by  insurance,  is 
not  a  sufficient  ground  to  allow  him  to  work  two  remedies  at 
the  same  time.3 

After  the  mortgagee  has  obtained  judgment  of  foreclosure, 
he  will  not  be  allowed  to  sue  on  the  debt  at  law  until  the  rem- 
edy on  the  judgment  is  exhausted,  and  the  fact  that  he  has 
elected  to  proceed  in  rem  against  the  property  will  be  a  defence 
to  the  action  at  law.4 

The  statute,  in  making  it  unlawful  for  a  creditor  to  seek  to 
collect  his  debt  by  an  action  at  law  after  he  has  instituted  a  pro- 
ceeding in  equity  for  the  same  purpose,  does  not  in  any  manner 
affect  the  right  of  a  party  who  has  been  compelled  to  pay  the 
mortgage  debt,  wholly  or  partially,  from  maintaining  an  action 
for  his  reimbursement  against  another  who  had  become  liable 
upon  an  independent  agreement  to  indemnify  him.  So,  where 
a  person  obligated  ^to  pay  a  mortgage,  coaveyed  the  mortgaged 
premises  to  another,  who  assumed  the  obligation  and  covenanted 
to  pay  it,  and  the  mortgagee  did  not  make  such  grantee  a  party 
to  the  foreclosure,  but  compelled  the  grantor  to  pay  the  defi- 
ciency, it  was  held  by  the  general  term  in  the  First  Department, 
that  it  was  not.  necessary  for  the  grantor  to  obtain  the  consent 
of  the  court  in  which  the  mortgage  had  been  foreclosed  before 
commencing  an  action  against  the  grantee  upon  his  covenant.5 

Effect  of  obtaining  Judgment  at  Law  on  the  Right  of  the  Mort- 
gagee to  Foreclose. 
If  judgment  be  obtained  in  the  action  at  law  before  filing 

1  Suydam  v.  Bartle,  9  Paige,  294 ;  Williamson  v.  Champlin,  Clarke,  9 ;  affi'd  8 
Paige,  70. 

2  Thomas  v.  Brown,  9  Paige,  370.  »  Engle  y.  Underbill,  3  Edw.  Ch.  249. 
4  Nichols  v.  Smith,  42  Barb.  381. 

6  Comstock  v.  Drohan,  reported  in  The  Daily  Register  of  October  21st,  1876. 
It  will  probably  appear  either  in  8  or  9  Hun. 
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the  bill  to  foreclose,  no  proceedings  can  be  taken  under  the 
mortgage  until  the  remedy  of  the  plaintiff  on  the  judgment  is 
exhausted.1  If  this  objection  does  not  appear  upon  the  face  of 
the  bill,  and  the  complainant  has  falsely  alleged  that  no  proceed- 
ings at  law  have  been  had,  the  defendant  may  plead  the  re- 
covery of  such  judgment  in  bar  of  the  foreclosure  suit.2  And  if 
the  fact  of  the 'recovery  of  such  judgment  appears  in  the  bill 
itself,  the  court  cannot  make  a  decree  of  foreclosure  until  the 
execution  has  been  returned  unsatisfied ;  although  the  defend- 
ant has  suffered  the  bill  to  be  taken  as  confessed  against  him.3 

Ejectment. 

Prior  to  the  Revised  Statutes,  the  mortgagee  might,  after 
default,  obtain  possession  of  the  mortgaged  premises  by  an 
action  of  ejectment,  and  hold  them  until  his  debt  had  been  sat- 
isfied by  the  rents  and  profits,  or  otherwise.4  The  Revised  Stat- 
utes provided,  however,  that  no  action  of  ejectment  should 
thereafter  be  maintained  by  a  mortgagee  or  his  assigns  or  repre- 
sentatives, for  the  recovery  of  the  possession  of  the  mortgaged 
premises.5  This  provision  applies  to  all  mortgages,  whether 
executed  before  or  after  its  passage,6  and  it  also  applies  to  all 
contracts  in  the  nature  of  mortgages,  or  which  the  law  declares 
to  be  such.7 

The  statute  only  takes  away  from  the  mortgagee  the  right 
to  obtain  possession  of  the  mortgaged  premises  after  default. 
It  has  not  changed  the  rule  that  he  may  protect  his  possession 
when  he  has  obtained  it  without  force,  by  some  legal  mode 
other  than  by  action,  and  the  authorities  are  decisive  that  eject- 
ment will  not  lie  against  a  mortgagee  in  possession.8 

1  2  R.  S.  192,  §  156. 

5  The  North  River  Bank  v.  Rogers,  8  Paige,  648. 

3  Shufelt  v.  Shufelt,  9  Paige,  137;  Grosyenor  v.  Day,  Clarke,  109. 

4  Jackson  y.  Stafford,  2  Cow.  547 ;  Jackson  v.  Dubois,  4  Johns.  216. 

6  2  R.  S.  312,  §  57. 

8  Stewart  y.  Hutchins,  6  Hill,  143 ;  affi'g  13  Wend.  485. 

'  Murray  v.  Walker,  31  N.  Y.  399 ;  McBurney  v.  Wellman,  42  Barb.  390. 

6  Van  Duyne  v.  Thayre,  14  Wend.  233 ;  Phyfe  v.  Riley,  15  Wend.  248  ;  Wat- 
son T.  Spence,  20  Wend.  260;  FAx  v.  Lipe,  24  Wend.  164;  Pell  v.  IJImar,  18  N. 
Y.  139  ;  Hubbell  y.  Moulson,  53  N".  Y.  225.  See  further,  and  as  to  rights  of  mort- 
gagee in  possession,  ante,  page  79. 
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The  mortgagor  cannot  try  the  question  as  to  whether  the 
mortgage  has  been  satisfied  from  the  rents  and  profits  received 
by  the  mortgagee  while  in  possession,  in  an  action  of  ejectment ; 
the  only  way  to  determine  the  complicated  equities  which  arise 
in  such  a  case  is  by  an  action  in  the  nature  of  a  suit  in  equity.1 
But  if  the  mortgage  has  been  paid  in  full  by  the  mortgagor,  and 
no  account  is  required  to  be  taken,  ejectment  wduld  be  a  proper 
remedy,  as  it  would,  also,  if  the  lien  of  the  mortgage  had  been 
destroyed  by  a  tender.2 

1  Beach  v.  Cooke,  28  N.  Y.  508. 

5  Edwards  v.  The  Farmers'  Fire  Ins.  &  Loan  Co.  21  Wend.  467 ;  26  Wend.  541 


CHAPTER    XXXIII. 

FORECLOSURE  BY  ADVERTISEMENT. 


General  Policy  of  the  Statutes  regulating  Sales  by  Mort- 
gagees under  Powers. 

With  us,  in  the  first  stages  of  our  colonial  government,  lands 
were  easily  procured,  and  were  not  valued  more  than  personal 
property.  The  party  holding  a  mortgage  on  real  estate  was 
accordingly  permitted,  under  a  power  for  such  purpose,  to  sell 
without  a  bill  of  foreclosure,  as  he  might  on  a  mortgage  of  per- 
sonal property.  The  state  of  the  courts,  too,  made  this  neces- 
sary, as  the  Court  of  Chancery,  as  held  by  the  governor,  was 
deemed  a  usurpation,  and  was  so  managed  that  the  extraordinary 
delays,  and  fruitless  expense  attending  it,  rendered  it  not  only 
useless,  but  a  grievance  to  the  inhabitants,  especially  those  who 
were  so  unfortunate  as  to  be  concerned  in  it.  These  powers 
accordingly  took  deep  root,  and  to  prevent  any  question  as  to 
sales  under  them,  the  act  of  the  19th  of  March,  1774,  was 
passed ;  the  second  section  whereof  recited  that  many  real 
estates  were  held  under  sales  made  by  the  mortgagees,  who 
were  authorized  by  the  mortgagor  to  make  a  conveyance  of  the 
same  for  the  payment  of  the  debt,  and  to  return  the  overplus, 
and  thus  many  inconveniences  might  arfSeTif  such  estates  should 
be  redeemable  in  equity,  vexatious  suits  promoted  and  bona  fide 
purchasers  ruined.  And  it  was  enacted  that  no  good  and  bona 
fide  sale  of  lands  made,  or  to  be  made,  by  mortgagees  or  others 
authorized  by  a  special  power,  shall  be  defeated  to  the  preju- 
dice of  the  bona  fide  purchaser,  in  favor  or  for  the  advantage 
of  any  person  claiming  a  right  of  redemption  in  equity,  with  a 
saving  to  other  mortgagees  and  to  judgment  creditors.1 

'  Per  Chancellor  Walworth,  in  Slee  v.  Manhattan  Company,  1  Paige,  48,  69 ; 
Doolittle  v.  Lewis,  1  Johns.  Ch.  45,  BO. 
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Various  changes  have  been  made  in  the  statutory  regulations 
concerning  the  execution  of  powers  to  sell,  but  the  foreclosure 
of  mortgages  by  public  sales,  under  powers  without  judicial  de- 
cree, has  always  been  recognized  in  this  State.  Such  a  fore- 
closure is  simple,  cheap,  and  apparently  as  little  liable  to  abuse 
as  a  judicial  foreclosure,  and  the  proceedings  have,saceordingly, 
been  regarded  favorably  by  our  courts.1  The  power  of  sale  has 
been  deemed  to  affect  merely  the  remedy  of  the  mortgagee,  and 
not  to  divest  the  mortgagor  of  any  of  his  rights,  and  so  custom- 
ary has  it  become  to  insert  a  power  to  sell  in  mortgages,  that  it 
has  been  determined  that  a  general  power  to  execute  a  mortgage 
carries  with  it  an  authority  to  insert  a  power  to  sell  upon  de- 
fault.3 

In  the  absence  of  fraud  or  some  statutory  regulation  upon 
the  subject,  parties  may  contract  for  a  private  sale,  and  without 
notice.8  The  provisions  of  our  statutes  and  their  whole  policy 
are,  however,  incompatible  with  the  right  of  the  parties  to  reg- 
ulate the  mode  of  sale  under  powers  of  this  description,  by  their 
own  contract.  The  statute  adopts  the  power  and  assumes  to 
regulate  its  exercise  in  a  manner  which  the  legislators  supposed 
would  give  effect  to  the  mortgage  security,  while  it  guards  the 
mortgagor  against  oppression,  and  protects  the  rights  of  other 
incumbrancers.  The  statute  was  designed  to  include,  and  in 
terms  does  extend  to,  all  sales  made  in  virtue  of  powers  made 
for  that  purpose,  contained  in  mortgages,  except  those  directed 
by  order  of  some  judicial  tribunal ;  and  the  party  availing  him- 
self of  the  power  must  consequently  conform  to  the  require- 
ments of  the  statute  in  order  to  bar  the  equity  of  redemption.4 
The  remedy  laid  down  by  the  statute  must  be  strictly  pursued, 
or  the  proceeding  will  be  void.5  .    The  statute  regulates  the 

1  Slee  v.  Manhattan  Company,  1  Paige,  48,  70;  Jackson  v.  Henry,  10  Johns. 
193  ;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45;  Wilson  y.  Troup,  2  Cow.  195,  202.' 

2  Wilson  v.  Troup,  2  Cow.  195  ;  affi'g  s.  o.  7  Johns.  Ch.  25. 

8  Elliott  v.  "Wood,  45  N.  Y.  71,  78  ;  affi'g  s.  o.  53  Barb.  285  ;  Montague  v. 
Dawes,  12  Allen,  397;  Lawrence  v.  The  Farmers'  Loan  &  Trust  Co.  ,13  N.  Y.  (3 
Kern.)  200. 

4  Lawrence  v.  The  Farmers'  Loan  &  Trust  Co.  13  N.  Y.  (3  Kern.)  200,  211,  213. 

6  Cole  v.  Moffitt,  20  Barb.  18;  Cohoes  Co.  r.  Goss,  13  Id.  137;  King  v.  Duntz, 
11  Id.  191 ;  Stanton  v.  Kline,  16  Id.  9;  St.  John  v.  Bumpstead,  17  Id,  100;  Van 
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remedy  merely,  and  not  the  rights  of  the  parties,  and  the  statu- 
tory provision  which  controls,  is,  therefore,  the  one  which  is  in 
force  at  the  time  when  the  power  of  sale  comes  to  be  executed.1 

What  Mortgages  may  he  Foreclosed  oy  Advertisement. 

Every  mortgage  of  real  estate,  executed  prior  to  January  1, 
1830,  when  the  Revised  Statutes  took  effect,  by  any  person 
-  being  at  the  time  more  than  twenty -five  years  of  age,  or  subse- 
quently executed  by  any  person  over  the  age  of  twenty-one 
years,  containing  therein  a  power  to  the  mortgagee  or  any  other 
person  to  sell  the  mortgaged  premises,  upon  default  being  made 
in  any  condition  of  such  mortgage,  may  be  foreclosed  by  adver- 
tisement, in  the  cases  and  in  the  manner  specified  in  the  stat- 
ute.2 

To  entitle  any  party  to  initiate  the  proceedings  to  foreclose, 
it  is  requisite : 

1.  That  some  default  in  a  condition  of  such  mortgage  shall 
have  occurred,  by  which  the  power  to  sell  became  operative  ; 

2.  That  no  suit  or  proceeding  shall  have  been  instituted  at 
law,  to  recover  the  debt  then  remaining  secured  by  such  mort- 
gage, or  any  part  thereof ;  or  if  any  suit  or  proceeding  has  been 
instituted,  that  the  same  has  been  discontinued,  or  that  an  exe- 
cution upon  the  judgment  rendered  thereon  has  been  returned 
unsatisfied  in  whole  or  in  part ;  and, 

3.  That  such  power  of  sale  has  been  duly  registered,  or  the 
mortgage  containing  the  same  has  been  duly  recorded.8 

The  mortgage  containing  the  power  should  be  recorded  in 
the  offices  of  the  clerks  of  each  county  where  the  land  upon 

Slyke  v.  Sheldon,  9  Id.  278;   Bloom  v.  Burdick,  1  Hill,  130;    Low  v.  Purdy,  2: 
Lans.  422. 

1  James  v.  Stull,  9  Barb.  482. 

2  2  R.  S.  645,  §  1 ;  3  R.  S.  (6th  ed.)  847,  §  1.  Tit.  15,  c.  8,  pt.  3,  of  the  Rev. 
Stat,  treats  of  the  foreclosure  of  mortgages  by  advertisement.  This  title  has  been 
amended  by  Laws  of  1831,  c.  102  ;  Laws  of  1838,  c.  266  ;  Laws  of  1842,  c.  277; 
Laws 'of  1844,  c.  346;  Laws  of  1857,  c.  308  ;  Laws  of  1868,  c.  804,  and  Laws  of 
1870,  c.  706.  The  various  enactments  are  collected  in  the  6th  ed.  of  the  Rev. 
Stat.  (Banks  &  Bro.)  See  vol.  3,  p.  847,  and  also  in  Fay's  Digest  of  Statutea 
vol.  2,  p.  65. 

3  3  R.  S.  (6th  ed.)  847,  §  2. 

26 
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which  it  is  a  lien  is  situated ; 1  but  it  has  been  said  that  this 
provision  is  wholly  for  the  benefit  of  the  purchaser,  and  that 
the  omission  does  not  affect  the  validity  of  the  sale.2 

The  notice  of  foreclosure  must  contain  a  statement  of  the 
amount  due  thereon  at  the  time  of  the  first  publication,  and  for 
this  reason,  a  mortgage  given  as  security  for  unliquidated  dam- 
ages cannot  be  foreclosed  under  the  statute,3  unless  it  contains, 
within  itself,  a  measure  by  which  the  amount  of  damages  may 
be  definitely  liquidated  and  ascertained.4 


Who  may  Foreclose. 

The  personal  representatives  of  the  mortgagee  may  institute 
proceedings  to  foreclose;  a  mortgage  interest  in  this  State, 
being  regarded  as  a  mere  chattel.5  This  would  include  his 
assignees,6  and  his  executors  and  administrators.  If  the  mort- 
gage has  been  assigned  as  security  for  a  debt  owing  from  the 
mortgagee  to  a  third  person,  the  assignee  holds  as  assignee  of 
the  power  of  sale,  and  may  foreclose  under  the  statute ;  but 
such  foreclosure  will  not  divest  the  interest  of  the  mortgagee  in 
the  debt,  and  if  the  assignee  purchases  the  land  at  the  sale,  he 
will  hold  it  subject  to  the  right  of  the  mortgagee  to  redeem, 
on  payment  of  the  debt  to  secure  which  the  assignment  was 
made.?  If  two  or  more  persons  are  jointly  interested  in  a 
mortgage,  it  is  the  better  practice  for  all  to  join  in  foreclos- 
ing it.8 

A  surviving  executor  of  the  mortgagee  may  foreclose,  and 
since  the  exercise  of  the  power  is  a  matter  of  contract  and  not 
of  jurisdiction,  the  power  of  sale  contained  in  a  mortgage  of 
land  -in  this  State,  when  the  mortgagee  resides   and   dies  in 


1  Wells  v.  Wells,  4Y  Barb.  416. 

2  Wilson  v.  Troup,  2  Cow.  105,  affi'g  ;  7  Johns.  Ch.  25. 
8  Ferguson  v.  Kimball,  3  Barb.  Ch.  616,  619. 

4  Jackson  T.  Turner,  1  Wend.  458. 

-  Demnrest  v.  Wynkoop.  3  Johns.  Ch.  129,  145. 

•  Cohoes  Co.  v.  Goss,  13  Barb.  137  ;  Wilson  v.  Troup,  2  Cow.  195,  231. 

'  Slee  v.  The  Manhattan  Co.  1  Paige,  48. 

B  Wilson  v.  Troup,  2  Cow.  195,  231. 
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another  State,  may  be  executed  by  his  executors  or  administra- 
tors appointed  in  the  State  of  bis  domicile.1 

The  power  of  sale  is  extinguished  by  payment,  and  the  lien 
of  the  mortgage  is  discharged  by  a  tender  of  the  amount  due 
upon  it,  and  therefore  a  mortgage  which  has  been  paid,2  or  the 
amount  of  the  debt  secured  by  which  has  been  tendered,3  can- 
not be  foreclosed  by  sale  under  the  power.  On  the  same 
principle,  when  enough  has  been  sold  to  pay  the  debt,  the  power 
is  exhausted  and  the  remainder  cannot  be  sold.4  It  has  even 
been  said  that  the  foreclosure  by  sale  under  a  power  of  a  mort- 
gage which  has  been  satisfied,  conveys  no  title,  even  to  a  bona 
fide  purchaser,5  but  the  better  opinion  seems  to  be  that,  if  the 
mortgage  be  undischarged  upon  the  record,  and  if  the  proceed- 
ings be  regular,  a  bona  fide  purchaser  will  be  protected.6 

A  power  of  sale  contained  in  a  usurious  mortgage  is  void, 
and  a  purchaser  under  it  haying  actual  notice  of  the  usury  ac- 
quires no  title ; 7  but  the  sale  could  not  be  defeated  to  the  prej- 
udice of  a  bona  fide  purchaser.8 

If  there  be  any  defence  to  the  mortgage,  or  if  there  be  any 
reason  why  the  sale  should  not  take  place  under  it,  the  mort- 
gagor may  always  protect  himself,  either  by  commencing  an 
action  to  restrain  the  sale,  or  by  attending  the  sale  and  there 
giving  notice  of  the  facts.9 


Publishing,  Posting,  and  Serving  the  Nbtioes  of  Foreclosure 

by  Sale. 

Notice  that  such  mortgage  will  be  foreclosed  by  a  sale  of 

the  mortgaged  premises,  or  some  part  of  them,  must  be  given  as 

follows : 

I . 

1  Doolittle  v.  Lewis,  7  Johns.  Ch.  45 ;  Averill  v.  Taylor,  5  How.  476  ;  s.  c.  1 
Code  R.  N.  S.  213. 

*  Cameron  v.  Irwin,  5  Hill.  272,  276.       3  Burnet  v.  Denniston,  5  Johns.  Ch.  35. 

4  Charter  T.  Stevens,  3  Den.  33.  6  Cameron  v.  Irwin,  5  Hill,  272. 

"  Warner  T.  Blakeman,  36  Barb.  501 ;  s.  o.  affi'd  4  Keyes,  487;  Elliott  v. 
Wood,  53  Barb.  285;  Brown  v.  Cherry,  38  How.  352;  s.  o.  56  Barb.  635. 

-  Hyland  v.  Stafford,  10  Barb.  558;  Jackson  v.  Dominicli,  14  Johns.  435. 

8  Jackson  r.  Henry,  10  Johns.  185. 

"  Hyland  v.  Stafford,  10  Barb.  558  ;  Burnet  v.  Denaiston,  5  Johns.  Ch.  35,  41. 
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1.  By  publishing  the  same  for  twelve  weeks  successively,  at 
least  once  in  each  week,  in  a  newspaper  printed  in  the  county 
where  the  premises  intended  to  be  sold  shall  be  situated ;  or  if 
such  premises  be  situated  in  two  or  more  counties,  in  a  news- 
paper printed  in  either  of  them. 

2.  By  affixing  a  copy  of  such  notice,  at  least  twelve  weeks  prior 
to  the  time  therein  specified  for  the  sale,  on  the  outward  door  of 
the  building  where  the  county  courts  are  directed  to  be  held,  in 
the  county  where  the  premises  are  situated  j1  or  if  there  be  two 
or  more  such  buildings,  then  on  the  outward  door  of  that  which 
shall  be  nearest  to  the  premises.  And  by  delivering  a  copy  of 
such  notice,  at  least  twelve  weeks  prior  to  the  time  therein 
specified  for  the  sale,  to  the  clerk  of  the  county  in  which  the 
mortgaged  premises  are  situated,  who  shall  immediately  affix 
the  same  in  a  book  prepared  and  kept  by  him  for  that  purpose  ; 
and  who  shall  also  enter  in  said  book,  at  the  bottom  of  such 
notice,  the  time  of  receiving  and  affixing  the  same,  duly  sub- 
scribed by  said  clerk,  and  shall 'index  such  notice  in  the  name  of 
the  mortgagor;  for  which  service  he  is  entitled  to  a  fee  of 
twenty-five  cents. 

3.  By  serving  a  copy  of  such  notice,  at  least  fourteen  days  prior 
to  the  time  therein  specified  for  the  sale,  upon  the  mortgagor  or 
his  personal  representatives,  and  upon  the  subsequent  grantees 
and  mortgagees  of  the  premises  whose  conveyance  and  mort- 
gage shall  be  npon  record  at  the  time  of  the  first  publication  of 
the  notice,  and  upon  all  persons  having  a  lien  by  or  under  a 
judgment  or  decree  upon  the  mortgaged  premises  subsequent  to 
such  mortgage,  personally  or  by  leaving  the  same  at  their  dwell- 
ing-house, in  charge  of  some  person  of  suitable  age,  or  by  serving 
a  copy  of  such  notice  upon  said  persons  at  least  twenty-eight 
days  prior  to  the  time  therein  specified  for  the  sale,  by  deposit- 
ing the  same  in  the  post  office,  properly  folded  and  directed  to 
the  said  persons,  at  their  respective  places  of  residence.2 


1  In  the  county  of  Erie  the  notice  may  be  posted  upon  the  bulletin  boards  to 
be  placed  in  the  vestibule  of  the  new  city  and  county  hall,  in  the  city  of  Buffalo. 
Laws  of  1876,  c.  11. 

2  3  R.  S.'(6th  ed.)  84.7,  §  3, 
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The  mortgagee  may  select  the  paper  in  which  the  publica- 
tion is  to  be  made,  and  in  the  absence  of  actual  fraud  resulting 
in  damage  to  the  mortgagor,  a  sale  will  not  be  set  aside  because 
the  paper  in  which  the  notice  was  published  was  not  well  cal- 
culated to  give  that  general  information  which,  in  such  cases, 
should  be  afforded.1  The  newspaper  should  be  one  printed  in 
the  county  where  the  mortgaged  premises  are  situated  ;  and  in 
the  county  of  New  York,  the  Daily  Register  has  been  design 
nated  by  the  judges  of  the  courts  of  record,  under  an  act  passed 
for  that  purpose  by  the  legislature,  as  the  paper  in  which  to 
publish  all  legal  notices.2 

The  first  publication  of  the  notice  must  be  eighty-four  days 
prior  to  the  day  -of  sale  specified  in  the  notice  ;  but  the  twelve 
publications  may  be  made  in  less  than  eighty-four  days,  pro- 
vided the  publication  be  made  once  in  each  week  for  twelve 
weeks.3 

If  the  service  of  the  notice  is  made  by  mail,  the  statute  re- 
quires that  it  should  be  addressed  to  the  residence  of  the  party 
intended  to  be  served.  No  provision  is  made  for  defective  in- 
formation, and  if  the  notice  be  wrongly  addressed,  the  mistake 
will  be  fatal.4 

If  the  person  served  is  notified  as  being  an  executor  or  ad- 
ministrator, it  is  sufficient  if  the  notice  be  sent  by  mail  addressed 
to  the  proper  person,  though  the  word  executor  or  administrator 
be  not  added.5 

The  method  of  service  by  mail  may  be  adopted,  even  though 
the  persons  to  whom  the  notices  are  sent  reside  in  the  same  place 
with  the  party  foreclosing  and  his  attorney  ; 6  and,  on  the  other 
hand,  the  notice  to  the  mortgagor  may  be  mailed  anywhere 
within  the  State.7 

If  the  land  be  situated  in  more  than  one  county,  the  publica- 
tion may  be  made  in  a  newspaper  printed  in  either,  but  the 

1  Wake  v.  Hart,  12  How.  444.  °-  Lawa  of  18T4,  o.  656. 

"  Howard  v.  Hatch,  29  Barb.  29V ;  George  Y.  Arthur,  2  Hun,  406. 

4  Robinson  v.  Ryan,  25  N.  Y.  320  ;  Mowry  y.  Sanborn,  1  Hun,  380. 

6  George  T.  Arthur,  2  Hun,  406. 

8  Stanton  r.  Kline  11  N.  Y.  (1  Kern.),  196. 

'  Bunce  v.  Reed,  16  Barb.  347. 
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power  of  sale  must  be  recorded,'  and  the  notice  must  be  posted, 
and  a  copy  must  be  delivered  to  the  clerk,  in  each  county.1 

A  suit  in  equity  is  a  proceeding  of  different  character  from 
a  sale  under  a  power.  It  is  a  judicial  proceeding,  directly 
against  the  parties,  to  obtain  a  decree  against  them,  barring 
their  respective  rights  and  equities  in  the  premises;  and,  of 
course,  no  one  but  parties  or  those  claiming  under  them,  can  be 
affected  by  the  decree.  But  so  long  as  the  law  permits  equities 
of  redemption  to  be  barred  under  powers,  the  sale  under  a  power 
which  conforms  to  the  statute  should  be  deemed  to  cut  off  all 
rights  and  interests  which  are  subject  to  the  power,  except  ao  far 
as  the  effect  of  the  sale  is  restricted  by  the  statute.2  The  per- 
sons who  are  to  be  served  with  notice  of  sale  are,  therefore, 
those  whom  the  statute  directs  to  be  served,  and  none  other. 

Notice  must  be  served  upon  "  the  mortgagor  or  his  personal 
representatives ;"  that  is  to  say,  upon  the  mortgagor  or  his  ex- 
ecutors or  administrators,  and  not  upon  his  heirs  or  devisees. 
Neither  the  heir  nor  those  who  represent  him  are  proper  par- 
ties to  the  proceeding,  as  no  provision  is  made  for  service  upon 
them,  or  for  any  notice  to  them.  Where  the  mortgagor  is  dead, 
and  there  are  no  personal  representatives,  the  foreclosure  may 
be  good  without  the  service  of  notice  upon  any  one.3  • 

If  the  wife  of  the  owner  of  the  equity  joins  in  the  mortgage 
she  would  be  a  mortgagor,  and  as  such  entitled  to  notice;4  but 
if  the  mortgage  be  given  for  purchase  money,  or  if  it  be  made 
by  the  husband  before  marriage,  notice  served  upon  the  hus- 
band alone  would  be  sufficient.  Though  the  wife  does  not  de- 
rive title  from  her  husband,  yet  she  claims  under  him  within 
the  intent  of  the  statute,  and  a  sale  under  a  power  regularly 
conducted  will  be  a  bar  to  her  claim  to  dower.5 

The  statute  does  not,  in  terms,  require  a  notice  to  be  served 
upon  the  wife  of  a  grantee  of  the  mortgagor,  and  it  is  believed 
that  such  service  is  not  necessary,  but,  since  there  is  authority 

1  Wells  v.  Wells,  47  Barb.  416. 

*  Per  Eapallo,  J.,  in  Brackett  v.  Baum,  50  N.  T.  8.  See  contra,  Hornby  v. 
Cramer,  12  How.  490.  The  question  which  is  raised  in  this  case  upon  the  word- 
ing of  the  statute  is  interesting. 

3  Anderson  v.  Austin,  34  Barb.  319  ;  Low  t.  Purdy,  2  Lans.  422. 

4  King  v.  Duntz,  11  Barb.  191.  6  Brackett  v.  Baum,  SO  BT.  T.  8. 
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for  holding  that  the  wife  of  a  grantee  not  served  with  notice 
still  retains  her  inchoate  right  of  dower,1  the  better  practice 
would  be  to  err  on  the  side  of  abundant  caution. 

The  assignee  of  a  junior  mortgage,  whose  assignment  is  re- 
corded, is  entitled  to  notice.2 

The  statute  makes  a  curious  distinction  between  persons 
who  hold  under  conveyances  or  mortgages  from  the  mortgagor 
and  the  judgment  creditors  of  the  mortgagor.  Those  grantees 
and  mortgagees  "  whose  conveyance  and  mortgage  shall  be  on 
record  at  the  time  of  the  first  publication  of  the  notice,"  and 
those  only,  are  entitled  to  service  of  the  notice  upon  them, 
either  personally  or  at  their  dwel&ngs,  or  by  mail.  But  all 
judgment  creditors  whose  liens  were  acquired  subsequent  to  the 
mortgage  are  entitled  to  such  notice.  The  lien  of  a  judgment, 
therefore,  perfected  after  the  first  publication  of  notice  and  be- 
fore sale,  is  not  cut  off,  nor  is  the  right  of  redemption  of  the 
judgment  creditor  barred  unless  notice  is  served  upon  him  as 
prescribed  by  the  statute.3 

The  lien  of  a  person  entitled  to  notice  and  not  receiving  it, 
is  not  destroyed,  and  this  seems  to  be  so  even  though  he  knew 
of  the  sale.4 

What  the  Notice  of  Foreclosure  oy  Sale  must  contain. 
The  notice  of  foreclosure  by  sale,  which,  as  we  have  already 
seen,  must  be  published,  posted  and  served,  must  specify : 

1.  The  names  of  the  mortgagor  and  mortgagee,  and  the 
assignee  of  the  mortgage,  if  any. 

2.  The  date  of  the  mortgage  and  when  recorded,  or  where 
the  power  of  sale  is  registered. 

3.  The  amount  claimed  to  be  due  thereon  at  the  time  of  the 
first  publication  of  such  notice. 

4.  A  description  of  the  mortgaged  premises,  conforming 
substantially  with  that  stated  in  the  mortgage.5 

5.  The  time  and  place  of  the  intended  sale. 

;  Northrup  v.  Wheeler,  43  How.  122. 

*  Window  v.  MeCall,  32  Barb.  241;  Wetmore  v.  Roberta,  10  How.  61. 

3  Groff  v.  Morehouse,  51  N.  Y.  503. 

4  Root  v.  Wheeler,  12  Abb.  294;  Wetmore  v.  Roberts,  10  How.  51. 
6  2  11.  S   546,  §  4;  3  R.  S.  (6th  ed.)  847,  §  4. 
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The  statute  says  that  "notice  that  such  mortgage  will  be 
foreclosed  by  a  sale  of  the  mortgaged  premises,  or  some  part 
thereof,  shall  be  given,"  &C.1  The  notice  should  therefore  show 
upon  its  face  that  the  sale  which  is  spoken  of  is  for  the  purpose 
of  foreclosure,  or,  what  would  be  equivalent,  that  the  sale  is  to 
be  by  virtue  of  a  power  of  sale  contained  in  the  mortgage. 
Most  persons  would  readily  enough  conjecture  the  purpose  of 
the  notice,  though  not  distinctly  stated ;  but  titles  to  land  should 
not  be  left  to  depend  upon  vague  inferences.2 

Executors  or  administrators  are  not  assignees  within  the 
meaning  of  the  statute,  and  it  is  not  necessary  that  the  derivation 
of  the  executors'  power  to  foreclose  should  appear  in  the  notice. 
It  is  enough  that  they  should  subscribe  the  notice  as  "  executors 
of  the  last  will  and  testament  of  the  mortgagee,  deceased." 
The  addition  of  these  words  is  not  only  descriptio  personw,  but 
is  descriptive  of  the  character  in  which  they  act.8 

The  statement  of  the  date  of  the  mortgage  and  where  it  was 
recorded  must  be  sufficiently  accurate  to  accomplish  the  pur- 
pose of  the  statute,  and  if  there  be  a  positive  error,  the  question 
will  be  whether  it  is  one  calculated  to  mislead.  If  the  date  of 
the  mortgage,  the  date  of  record  and  the  clerk's  office  be  all  cor- 
rectly  given,  an  error  in  the  volume  or  page  will  not  necessarily 
be  fatal.  The  act  does  not  require  the  volume  and  page  to  be 
stated.4 

The  statute  does  not  require  that  the  amount  claimed  to  be 
due  at  the  time  of  the  first  publication  of  the  notice  should  be 
set  down  in  dollars  and  cents,  though  that  is  doubtless  the  read- 
iest manner  of  complying  with  its  direction ;  and  a  statement 
that  a  particular  amount  was  claimed  to  be  due  at  a  certain. prior 
day,  and  that  the  mortgagee  claimed  that  sum  with  interest 
from,  that  time,  would  probably  be  sufficient.3  Indeed,  if  more 
be  claimed  by  the  mortgagee  than  is  really  due,  under  an  honest 
mistake,  the  sale  will  still  be  valid.6 

1  2  R.  S.  646,  §  3. 

2  Judd  v.  O'Brien,  21  N.  Y.  186,  190 ;  Leet  v.  McMaster,  51  Barb.  236. 

3  The  People  t.  Preacott,  3  Hun,  419.         *  Judd  v.  O'Brien,  21  N.  Y.  186, 188. 
5  Judd  t.  O'Brien,  21  N.  Y.  186,  189. 

"  Klock  v.  Cronkhite,  1  Hill,  108;  Jencks  v.  Alexander,  11  Paige,  619 ;  Mowry 
v.  Sanborn,  62  Barb.  223. 
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If  only  a  part  of  the  debt  secured  by  the  mortgage,  is  due 
at  the  time  of  the  first  publication  of  the  notice,  it  has  been 
eaid  that  "the  notice  of  sale  should  state  the  whole  amount 
claimed  to  be  unpaid  at  that  time,  and  not  merely  the  amount 
which  has  then  become  payable.1  In  the  absence  of  author- 
ity on  this  point,  the  better  practice  would  be  to  state  both 
amounts. 

The  description  of  the  mortgaged  premises  contained  in  the 
notice  of  sale,  must  conform  substantially  to  that  contained  in 
the  mortgage,  or  the  sale  will  be  void.2 

The  statute  does  not  require  any  reference  in  the  notice  of 
sale  to  incumbrances.  The  insertion,  therefore,  in  the  notice  of 
matters  not  required,  does  not  render  the  notice  defective,  as  to 
the  matters  stated  in  it  that  the  statute  requires  to  be  stated.  If 
matters,  not  called  for  by  the  statute,  are  stated,  which  are  cal- 
culated to  mislead  the1  public,  and  thereby  prevent  persons  from 
bidding,  the  sale  would  be  void  ;  but  if  the  statement  inserted  in 
the  notice,  although  calculated  to  mislead,  is  inserted  by  mistake 
merely,  and  is  corrected  before  it  could  be  presumed  to  influ- 
ence persons  desiring' to  bid,  the  mistake  will  not  vitiate  the 
proceedings.3 

The  notice  should  specify  a  definite  time  and  place  when 
and  where  the  sale  will  be  made,  in  such  a  way  that  purchasers 
would  not  be  likely  to  be  deceived,4  but  if  there  be  by  common 
usage,  an  established  place  for  such  sales,  as  in  the  rotunda  of 
the  city  hall,  a  notice  that  the  sale  would  be  made  in  the  city 
hall,  would  be  sufficient.5 

Postponing  the  Sale. 

The  sale  may  be  postponed  from  time  to  time,  by  inserting 
a  notice  of   such  postponement,  as  soon  as  practicable  in  the 


1  Jencfos  v.  Alexander,  11  Paige,  619,  626. 

2  Rathbone  v.  Clark,  9  Abb.  68,  n. 

3  Per  Mullin,  J.,  in  Hubbell  v.  Sibley,  5  Lang.  51 ;  Klock  v.  Cronkhite,  1  Hill, 
107  ;  Jencks  v.  Alexander,  11  Paige,  619  ;  Burnet  y.  Denniston,  5  Johns.  Ch.  35, 
4*2. 

'  Burnet  t.  Denniston,  5  Johns.  Ch.  36,  42. 
5  Hornby  v.  Cramer,  1 2  How.  490. 
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newspaper  in  which  the  original  advertisement  was  published, 
and  continuing  such  publication,  until  the  time  to  which  the 
same  shall  be  postponed.1 

There  is  no  direction  providing  for  personal  notice  to  any 
person ;  the  ordinary  practice  is  to  attend  at  the  time  and  place 
appointed  for  the  sale,  and  to  give  public  notice  to  such  persons 
as  may  be  in  attendance,  and  this  should  be  done  when  practi- 
cable, since  a  departure  from  the  custom,  might  be  treated  as 
evidence  of  bad  faith.  If  it  be  announced,  it  should  be  an- 
nounced correctly,  as  a  variance  between  the  adjournment  as 
announced  and  the  adjournment  as  published,  will  be  fatal  to 
the  validity  of  the  sale 2 

Where  the  sale  was  originally  noticed  for  Sunday,  an  ad- 
journment to  a  later  day,  with  personal  notice  to  parties  inteiv 
ested,  was  held  to  be  sufficient.3 


■"■j 


Manner  of  Conducting  the  Sale. 

Such  sale  shall  be  by  public  auction,  in  the  day-time,  in  the 
county  where  the  mortgaged  premises  or  some  part  of  them  are 
situated,  except  in  sales  on  mortgages  to  the  people  of  this 
State,  in  which  case  the  sale  may  be  at  the  Capitol.  If  the 
premises  consist  of  distinct  farms,  tracts  or  lots,  they  shall  be 
sold  separately ;  and  no  more  farms,  tracts  or  lots  shall  be  sold 
than  shall  be  necessary  to  satisfy  the  amount  due  on  such  mort- 
gage at  the  time  of  the  first  publication  of  notice  of  sale,  with 
interest  and  the  costs  and  expenses  allowed  by  law.4 

The  mortgagee,  his  assigns,  and  his  or  their  legal  represent- 
atives, may  fairly  and  in  good  faith,  purchase  the  premises  so 
advertised,  or  any  part  thereof  at  such  sale.5 

The  sale  must  be  made  by  the  mortgagee,  in  a  fair  and  just 
manner  and  in  good  faith,  the  mortgagee  being  regarded  and 
treated  as  a  trustee  executing  a  power  in  trust.6     Substantially 


1  3  R   S.  (6th  ed.)  847,  §  5.  =  Miller  v.  Hull,  4  Den.  104. 

3  Westgate  v.  Handlin,  7  How.  372;  Sayles  v.  Smith,  12  Wend.  57. 

4  3  R.  S.  (6th  ed.)  S47,  §  6.  *3  R.  S.  (6th  el)  S47,  §  7. 

0  Jenoks  v.  Alexander;  11   Paige,  624;    Ellsworth  v.  Lookwood,  42  N.  Y.  : 
Soule  v.  Ludlow,  3  Hun,  503 ;  s.  c.  6  N.  T.  Sup.  (T.  &  C.)  24. 
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the  same  rules  prevail  as  control  a  sale  tinder  the  direction  of  a 
referee  in  a  foreclosure  by  action.1 

The  sale  must  be  by  auction,  and  it  must  be  public.  It  has 
been  said,  that  where  only  the  mortgagee  and  his  attorney  are 
present,  the  one  bidding  off  the  property  to  the  other,  this 
cannot  be  said  to  be  a  "  public  sale ; " 2  but  when  it  is  shown 
that  all  the  world  was  invited  to  be  present,  and  there  is  no 
deceit  used  or  mistake  occasioned,  the  absence  of  competition 
would  not,  of  itself,  be  fatal. 

As  a  general  rule,  if  the  land  be  in  separate  parcels,  marked 
for  distinct  and  separate  use,  they  should  be  sold  separately.3 
But  this  rule  is  founded  on  the  presumption  that  such  a  mode  of 
sale  will  produce  the  largest  amount  of  money,  and  it  will  not 
apply  where  the  whole  together  will  produce  more  than  the 
aggregate  of  the  respective  parcels.  If  two  or  more  parcels  of 
land,  which  have  previously  been  held  and  used  together,  be 
included  in  one  mortgage,  they  may  be  sold  together,  unless 
some  good  reason  is  shown  for  adopting  a  different  method  of 
sale.4 

In  making  the  sale  in  cases  where  the  security  is  sufficient, 
it  is  the  duty  of  the  mortgagee,  to  consult  the  wishes  of  those 
interested  in  the  surplus ;  and  he  has  no  right  to  sell  the  whole 
of  the  mortgaged  premises  together,  when  a  person  claiming 
an  interest  in  the  property  subsequent  to  the  mortgage,  offers 
to  bid  enough  to  satisfy  the  mortgage  and  costs,  for  a  portion 
of  it,  and  requests  that  portion  to  be  first  sold.5 

The  mortgagee  may  not  only  sell  in  separate  parcels,  but  he 
may  also  reserve  certain  rights  for  the  benefit  of  the  owner  of 
the  equity  of  redemption ;  as,  for  instance,  he  may  sell  the  land 
and  reserve  a  growing  crop,  the  land  being  sufficient  to  pay  his 
debt.6 

It  is  in  the  'power,  of  the  mortgagee,  to  allow  to  the  pur- 
chaser a  credit  or  postponed  period  of  payment,  as  to  the  whole 
of  the  money  which  he  is  entitled  to  receive  or  any  portion  of 

1  Soule  v.  Ludlow,  3  Hun,  603  ;  s.  c.  6  N.  T.  Sup.  (T.  <fe  C.)  24. 

2  Campbell  v.  Swan,  48  Barb.  109.  3  Wells  y.  Wells,  47  Barb.  616. 
4  Anderson  t.  Austin,  34  Barb.  319. 

t  Ellsworth  v.  Lockwood,  42  S.  Y.  89.      °  Sherman  v.  Willett,  43  N.  Y.  146. 
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it ;  and  where  he  chooses  to  do  so,  he  may  determine  for  him- 
self, what  security  he  will  exact  for  the  eventual  payment  of 
the  money.  The  rights  of  the  mortgagor  would  not  be  im- 
paired, but  would  be  generally  promoted  by  such  a  concession 
on  the  part  of  the  mortgagee.1 

If  the  mortgage  be  payable  in  installments,  and  it  is  proper  to 
sell  the.  whole  of  the  mortgaged  premises  together,  the  mort- 
gagee is  entitled  to  retain  the  whole  amount  of  his  debt, 
whether  due  or  not,  out  of  the  proceeds.  The  statute  does  not 
contemplate  a  sale  subject  to  future  installments.3 

The  mortgagee  does  not  stand  in  a  confidential  relation  to 
the  mortgagor,  which  renders  him  incompetent  to  purchase. 
The  relation  between  mortgagor  and  mortgagee  in  such  case; 
is  not  strictly  that  of  trustee  and  cestui  que  trust,  but  is  at 
most,  only  that  of  principal  and  agent ;  and  although  the  pur- 
chase by  an  agent,  of  the  property  of  his  principal,  must  be 
scrutinized  closely,  yet  it  is  not  void,  but  is  only  voidable  where 
there  has  been  undue  influence,  and  advantage  or  imposition 
upon  the  principal.  The  statute  allows  the  mortgagee  to  pur- 
chase, but  he  would  have  the  right  to  do  so,  independent  of  the 
statute.3 

Restraining  the  Sale  by  Injunction. 

If  there  be  any  reason  why  it  is  inequitable  that  the  mort- 
gagee should  proceed  to  a  sale  under  the  power,  the  mortgagor 
or  other  person  interested  in  stopping  the  sale  may  do  so  by 
commencing  an  action  and  procuring  an  injunction.  If  the 
mortgagee  claims  a  larger  amount  in  his  notice  than  is  actually 
due,  it  has  been  said  that  this  is  a  ground  for  enjoining  the 
sale  ; 4  but,  on  the  other  hand,  it  has  been  said  that  the  sale  will 
not  be  enjoined  unless  the  mortgagor  or  person  bringing  the 
action  offers  to  pay  the  amount  really  due,  since  he  would  have 

1  Cox  v.  Wheeler,  1  Paige,  248,  251. 

2  Cox  v.  Wheeler,  1  Paige,  248  ;  Grosvenor  v.  Day,  Clarke,  109  ;  Jencks  v. 
Alexander,  11  Paige,  619;  Bunce  v.  Reed,  16  Barb.  347;  Barber  v.  Carey,  11  Id. 
549. 

3  Elliott  v.  Wood,  53  Barb.  285 ;  s.  c.  affi'd  45  S.  Y.  11. 
*  Cole  v.  Savage,  Clarke,  361. 
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a  perfect  remedy  at  law  to  compel  the  mortgagee  to  account  for 
the  proceeds  of  the  sale,  if  it  is  necessary  to  have  one.1 

If  it  appears  likely  to  the  court  that  the  mortgagee  will  ex- 
ercise his  power  to  sell  in  a  harsh,  oppressive  or  improper  man- 
ner, a  referee  may  be  associated  with  him,  to  the  end  that  the 
sale  shall  be  fairly  conducted,  and  that  no  more  of  the  premises 
shall  be  sold  than  shall  be  sufficient  to  satisfy  the  debt.3 

The  holder  of  a  mortgage  has  a  right  to  make  his  own  elec- 
tion as  to  the  mode  in  which  he  will  enforce  it ;  and  he  cannot 
.  be  restrained  from  proceeding  in  his  own  way,  merely  because 
a  subsequent  incumbrancer  prefers  a  different  remedy,  or  even 
offers  to  collect  the  mortgage  for  him.  He  cannot  be  restrained 
by  injunction  unless  there  is  some  good  legal  reason  for  inter- 
ference.8 

The  proceedings  of  a  mortgagee  under  a  power  to  sell,  will 
not  be  suspended  or  delayed  while  the  several  owners  of  the 
equity  of  redemption  shall  settle  among  themselves  the  propor- 
tion which  each  is  to  contribute  towards  the  payment  of  the 
mortgage  debt ;  but  if  a  sufficient  sum  is  paid  into  court  to 
secure  the  mortgagee  against  loss,  a  reasonable  time  may  be 
allowed  to  them.4 

If  the  mortgagee  be  wrongfully  enjoined,  he  is  entitled  as  a 
part  of  his  damages  sustained  by  the  injunction,  where  the  sale 
does  not  yield  payment  of  his  debt,  to  the  value  of  the  emble- 
ments removed  by  the  mortgagor  while  the  sale  was  suspended, 
and  also  to  necessary  counsel  fees  and  taxable  costs  incurred  in 
consequence  of  the  injunction,  and'interest  on  the  whole  sum 
the  collection  of  which  was  suspended.5 

The  summary  mode  of  foreclosing  mortgages  of  property, 

within  this  State,  and  selling  the  same,  as  regulated  by  our 

statute,  has  no  extraterritorial  application  or  reference  to  lands 

,  without  the  State,  and  a  court  of  equity  of  this  State  has  no 

authority  to  enjoin  a  mortgagee  of  lands  situate  without  the 


1  Vechte  v.  Brownell,  8  Paige,  212. 

2  Van  Bergen  v.  Demarest,  4  Johns.  Ch.  37. 

3  Bedell  v.  McClellan,  11  How.  172. 

4  Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  65. 
•  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613. 
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State,  from  selling  the  mortgaged  lands  at  public  sale  within 
this  State,  according  to  the  terms  of  the  mortgage  security, 
upon  the  mere  allegation  that  such  power  is  void,  when  no 
statute  of  the  State  or  territory  where  the  lands  are  situated, 
nor  any  other  invalidity  in  the  power  is  stated  or  made  appa- 
rent.1 


When  the  Sale  will  he  Set  Aside. 

Relief  will  he  given  by  action,  to  set  aside  foreclosure  pro- 
ceedings by  advertisement,  whenever,  by  any  fraud,  mistake, 
deceit,  or  unfair  contrivance,  or  practice,  or  bad  faith,  ifi  con- 
ducting the  proceedings  of  foreclosure  or  sale,  the  rights  of  the 
mortgagor  or  of  subsequent  incumbrancers  have  been  injuriously 
affected,  upon  pretty  much  the  same  grounds  as  the  court  would 
recognize  as  sufficient  for  opening  the  sale  if  the  foreclosure  had 
been  by  action.2 

Any  person  whose  rights  are  affected  by  the  foreclosure, 
may  commence  an  action  to  set  it  aside,  but  subsequent  bona 
fide  purchasers  will  be  protected  by  the  court.8  The  purchaser 
at  the  foreclosure  sale  is  a  necessary  party  to  an  action  to  have 
the  sale  declared  void,  as  also  are  all  persons  claiinirig  rights 
under  him.4 

If  a  sale  be  set  aside  as  illegal  and  fraudulent,  the  lien  of 
the  mortgage  will  remain  unimpaired  by  the  foreclosure  pro- 
ceedings,5 and  the  purchaser  at  the  sale  will  the'n  hold  the  rights 
of  the  mortgagee,  and  will  stand  as  assignee  of  the  mortgage.6 

In  analogy  to  the  rule  that  the  reseipt  of  the  surplus  moneys, 
arising  from  a  sale  of  land  on  execution,  does  not  preclude  the 
owners  from  questioning  the  validity  of  the  sale,  as  they  have 

1  Per  Robinson,  J.,  in  The  Central  Gold  Mining  Co.  r.  Piatt,  3  Daly,  263. 
'  Soule  v.  Ludlow,   6  N.  Y.   Sap.   (T.  &  C.)  24;    s.   c.   3  Han,   503;    Leet  v. 
McMastcr,  51  Barb.  236  ;Hubbell  v.  Sibley,  5  Lans.  51. 

3  Warner  v.  Blakeman,  36  Barb.  501 ;  s.  o.  affi'd  4  Keyea,  487. 

4  Carulee  v.  Burke,  4  N.  Y.  Sup.  (T.  &  C.)  143  ;  8.  o.  1  Hun,  546. 
s  Stackpale  v.  Robbing,  47  Barb.  212. 

"  Robiuson  v.  Ryan,  25  N.  Y.  320 ;   Jackson  v.  Bowen,  1  Cow.  13  ;  Vroom  v. 
Ditmas,  4  Paige,  526. 
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done  nothing  to  encourage  the  purchasers  to  bid,1  the  receipt  of 
surplus  money  by  the  mortgagor  may  not  estop  him  ;  but  it  would 
seem  to  be  evidence  to  be  considered  on  passing  on  the  question 
of  the  regularity  of  the  proceedings.  If  the  owner  retains  the 
surplus  money,  no  court  would  set  aside  the  foreclosure  without 
requiring  him  to  refund  what  he  had  received.2 


What  Title  the  Purchaser  acquires. 

Every  sale  pursuant  to  a  power,  and  conducted  as  prescribed 
by  the  statute,  made  to  a  purchaser  in  good  faith,  is  equivalent 
to  a  foreclosure  and  sale  under  the  decree  of  a  court  of  equity 
so  far  only  as  to  be  an  entire  bar  of  ^  all  claim  or  equity  of  re- 
demption of  the  mortgagor,  his  heirs  and  representatives,  and 
of  all  persons  claiming  under  him  or  them,  by  virtue  of  any 
title  subsequent  to  such  mortgage,  and  also  of  any  person  hav- 
ing a  lien  by  any  judgment  or  decree  upon  the  land  or  any  part 
thereof  contained  in  such  mortgage,  subsequent  to  such  mort- 
gage, and  of  every  person  having  any  lien  or  claim  by  or  under 
such  judgment  or  decree,  who  shall  have  been  served  with  no- 
tice of  said  sale  as  required  by  law.3 

The  title  acquired  by  the  purchaser  is,  if  the  proceedings  be 
regular,  the  same  as  under  a  strict  foreclosure  or  under  a  judg- 
ment of  foreclosure  and  sale.4  The  statute  has  no  savins:  clause 
for  persons  laboring  under  disability,  but  it  is  peremptory  that 
"  every  sale  pursuant  to  a  power,"  and  conducted  as  is  therein 
prescribed  shall  have  a  certain  effect.  Where  the  statute  makes 
no  exception,  the  court  can  make  none  on  the  ground  of  any 
inherent  equity  applicable  to  infants.5 

If  the  foreclosure  be  regularly  conducted  so  far  as  the  ad- 
vertising and  posting  of  the  notice,  and  the  only  irregularity  be 
an  omission  to  serve  some  one  person  with  the  notice,  who  was 
entitled  to  receive  it,  the  foreclosure  will  be  valid  as  againsb  all 
of  the  persons  who  were  served,  and  the  purchaser  will  bear  the 

1  Wood  T.  Jackson,  8  Wend.  9,  81. 

2  Candee  v.  Burke,  1  Hun,  546;  s.  o.  4  N.  Y.  Sup.  (T..  &  C.)  143. 

3  3  K.  S.  (6th  el)  847,  §  8.  4  Jackson  v.  Henry,  10  Johns.  185. 
•  Demarest  v.  Wynkoop,  3  Johns.  Ch.  129,  147. 
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same  relation  to  the  person  who  was  not  served,  as  a  purchaser 
at  a  sale  under  a  judgment  would  bear  towards  a  party  inter- 
ested in  the  equity  of  redemption,  who  had  not  been  joined  as 
a  defendant.  He  would  become  the  assignee  of  the  rights  of 
the  mortgagee  in  the  premises,  as  security  for  the  debt,  and  the 
proceedings  to  foreclose  would  be  sufficient  evidence  of  his  right 
to  occupy  the  position  and  claim  the  remedies  of  the  mortgagee.1 
As  to  all  persons  who  were  properly  served,  their  right  of  re- 
demption would  be  gone,  and  their  interests  in  the  land  would 
be  owned  by  the  purchaser ;  but  the  right  of  redemption  would 
still  remain  in  all  persons  who,  being  entitled  to  notice,  did 
not  receive  it.2 

If  there  are  judgments  subsequent  to  the  mortgage,  which 
remain  a  lien  upon  the  property  at  the  time  of  the  sale  under 
the  statute,  the  purchaser  takes  the  whole  legal  and  equitable 
interest  in  the  property  as  against  the  mortgagor  and  all  persons 
claiming  under  him ;  subject,  however,  to  the  equitable  right  of 
the  judgment  creditors  to  redeem,  in  the  same  manner  as  if  such 
foreclosure  had  not  taken  place.  The  amount  which  such  judg- 
ment creditors  are  to  pay  upon  the  redemption  of  the  premises, 
does  not  depend  upon  the  sum  bid  at  the  sale,  but  is  regulated 
by  the  amount  actually  due  at  the  time  of  such  sale,  unless  it  has- 
been  subsequently  paid  by  the  person  who  was  equitably  bound 
to  pay  the  same.3 

It  has  been  said  that,  where  the  value  of  the  mortgaged 
premises  is  less  than  the  mortgage  foreclosed,  the  purchaser  in 
good  faith  may,  by  action,  restrain  a  subsequent  judgment 
creditor  who  is  not  barred,  by  injunction  from  enforcing  his 
rights,4  but  it  may  be  questioned  as  to  whether  the  right  of  a 
creditor  to  redeem  can  be  cut  off  in  any  other  way  than  by  one 
of  the  methods  of  foreclosure. 

A  strict  foreclosure  is  the  proper  remedy  to  extinguish  the 

1  Robinson  v.  Ryan,  25  IT.  Y.  320 ;  Jackson  v.  Bowen,  *7  Cow.  18  ;  Vroom  v. 
Ditmas,  4  Paige,  526. 

!  Groff  v.  Morehouse,  51  N.  Y.  503;  Vanderkemp  v.  Shelton,  11  Paige,  28; 
Wetmore  v.  Roberts,  10  How.  51. 

3  Per  Chancellor  Walworth,  in  Benedict  v.  Gilman,  4  Paige,  58,  61 ;  Robinson 
v.  Ryan,  25  N.  Y.  320. 

4  Root  v.  "Wheeler,  12  Abb.  294. 
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rights  of  holders  of  subsequent  incumbrances  who  have  not 
been  properly  cut  off  by  the  proceedings  under  the  statute.1 

Evidence  of  the  Foreclosure. 

An  affidavit  of  the  fact  of  any  sale  pursuant  to  such  notice, 
may  be  made  by  the  person  who  officiated  as  auctioneer  at  such 
sale,  stating  the  time  and  place  at  which  the  same  took  place, 
the  sum  bid,  and  the  name  of  the  purchaser,  and  shall  be  an- 
nexed to  a  printed  copy  of  the  notice  of  sale. 

An  affidavit  of  the  publication  of  such  notice  of  sale,  and 
of  any  notice  of  postponement,  may  be  made  by  the  printer  of 
the  newspaper  in  which  the  same  was  inserted,  or  by  his  fore- 
man or  principal  clerk ;  and  an  affidavit  of  the  affixing  of  a 
copy  of  such  notice  on  the  outward  door  of  the  court  house 
may  be  made  by  the  person  who  affixed  the  same,  or  by  any 
other  person  who  saw  such  notice  so  posted  during  the  time  re- 
quired ;  and  an  affidavit  of  the  affixing  a  copy  of  such  notice 
in  the  said  books  so  to  be  provided  and  kept  by  the  clerk,  pur- 
suant to  the  first  section  of  the  act,  may  be  made  by  the  county 
clerk,  or  by  any  other  person  who  saw  such  notice  so  affixed 
during  the  time  required ;  and  an  affidavit  of  the  serving  a  copy 
of  such  notice  on  the  persons  entitled  to  service  thereof,  may  be 
made  by  the  persons  who  served  the  same. 

The  affidavits  above  specified  may  be  taken  and  certified  by 
any  judge  of  a  court  of  record,  any  supreme  court  commissioner 
or  any  commissioner  of  deeds  [justice  of  the  peace  or  notary 
public],8 and  may  be  filed  in  the  office  of  the  clerk  of  the  county 
where  such  sale  took  place. 

1  Benedict  v.  Gilman,  4  Paige,  58,  63. 

5  By  Laws  of  1840,  e.  238,  the  office  of  commissioner  of  deeds  was  abolished 
in  the  several  towns  of  this  State ;  and  all  powers  and  duties  of  such  commission- 
ers', from  the  time  of  the  passage  of  the  act,  were  to  be  executed  by  the  justices  of 
the  peace  in  said  towns  respectively ;  but  the  several  commissioners  then  in  office 
were  to' continue  to  execute  the  duties  of  said  office  till  the  expiration  of  the 
term  for  which  they  were  respectively  appointed,  and  no  longer. 

By  Laws  of  1859,  c.  360,  in  addition  to  their  powers  then  possessed  by  them, 

notaries  public  of  this  State  were  authorized  to  administer  oaths  and  affirmations, 

and  to  take  the  proof  and  acknowledgments  of  deeds,  mortgages,  and  any  other 

papers,  for  use  or  record  in  this  State,  in  all  cases  where  the  same  might  then  be 

27 
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Such  affidavits  shall  be  recorded  at  leDgth  by  such  clerk  in  a 
book  kept  for  the  record  of  mortgages ;  and  such  original  affi- 
davits, the  record  thereof,  and  certified  copies  of  such  record, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

A  note  referring  to  the  page  and  book  where  the  evidence 
of-  any  sale  having  been  made  under  a  mortgage  is  recorded, 
shall  be  made  by  the  clerk  recording  such  evidence  in  the  mar- 
gin of  the  record  of  such  mortgage,  if  such  record  be  in  his 
•office. 

When  the  mortgaged  premises,  or  any  part  of  them,  shall 
have  been  purchased  at  such  sale  by  the  mortgagee,  his  legal 
representatives,  or  his  or  their  assigns,  or  by  any  other  person 
or  persons  whatsoever,  as  provided  by  the  statute,  the  affidavits 
of  the  publication  and  affixing  notices  of  sale,  and  of  the  cir- 
cumstances of  such  sale,  shall  be  evidence  of  such  sale,  and  of 
the  foreclosure  of  the  equity  of  redemption,  as  therein  ^specified, 
without  any  conveyance  being  executed,  in  the  same  manner 
and  with  the  like  effect  as  a  conveyance  executed  by  a  mortgagee 
upon  such  sale  to  a  third  person  was  previous  to  the  passage  of 
chapter  266  of  Laws,  of  1838.1 

It  will  be  observed  that  the  affidavits  are  evidence  of  the 
foreclosure.  The  foreclosure  is  complete  as  soon  as  the  sale  is 
made,  so  far  as  to  extinguish  the  equity  of  redemption  of  the 
mortgagor ;  the  time  given  to  the  purchaser  to  complete  his 
purchase  is  for  his  benefit,  and  not  for  the  benefit  of  any  person 
concerned  in  the  equity  of  redemption,  and  the  affidavits  can  be 
made  and  filed  at  any  time  after  the  sale  has  been  made.2     But, 

taken  by  commissioners  of  deeds,  _  It  will  be  noticed  that  the  office  of  commissioner 
ot  deeds  did  not  then  exist  in  the  towns  of  this  State,  their  powers  being  exercised 
by  justices  of  the  peace ;  and  in  order  that  there  might  be  no  question  as  to  the 
powers  of  notaries  public,  it  was  declared  by  Laws  of  1863,  c.  508,  that  notaries 
public  should  have  all  the  powers  then  conferred  upon  them  by  law,  and  should 
also  have  power  to  take  affidavits  and  certify  to  the  same,  and  to  take  and  certify 
the  acknowledgment  or  proof  of  deeds  or  other  instruments  in  writing,  in  all  cases 
where  justices  of  the  peace  or  commissioners  of  deeds  might  then  take  the  same ; 
and  all  acts  of  notaries  public  in  making  or  taking  such  certificates  of  the  acknowl- 
edgment or  proof  of  deeds  or  other  instruments  in  writing,  since  the  passage  of 
the  act,  chapter  360  of  the  Laws  of  1859,  were  confirmed  and  declared  valid. 

1  3  R.  S.  (6th  ed.)  848,  §§  9  to  14  inclusive. 

8  Tuthill  v.  Tracy,  31  N.  Y.  157. 
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while  the  mortgagor  has  no  right  after  the  sale  to  redeem  from 
the  mortgage,  his  right  to  retain  possession  of  the  property 
continues  until  the  affidavits  have  been  made,1  and  in  this 
respect  his  rights  are  similar  to  those  of  a  mortgagor  after  a 
sale  under  a  judgment  of  foreclosure,  and  before  the  delivery 
of  the  deed  from  the  referee  or  sheriff.3 

The  statute,  when  it  provides  that  the  affidavits  "  shall  be 
evidence  of  the  sale,  and  of  the  foreclosure  of  the  equity  of 
redemption,  as  therein  specified,  without  any  conveyance  being 
executed,  in  the  same  manner  and  with  the  like  effect  as  a  con- 
veyance executed  by  a  mortgagee  upon  such  sale  to  a  third 
person  had  theretofore  been,"  makes  the  affidavits  instruments 
of  conveyance  as  well  as  evidence  authorizing  a  conveyance,3 
and  the  title  cannot  pass  until  they  are  completed.  The  re- 
cording of  the  affidavits  has  been  said  to  be  necessary  in  order 
to  vest  the  title  in  the  purchaser ;  but  this  proposition  has  never 
been  adjudicated  upon,  and  in  the  cases  where  such  an  opinion 
has  been  expressed,  it  was  not  necessary  in  order  to  maintain  the 
ruling  of  the  court.4  On  the  other  hand,  it  has  been  .determined 
that  it  is  not  necessary  to  record  the  affidavits  in  order  to  pass 
the  title,  and  this  appears  to  be  the  better  doctrine,5  since  the 
statute  does  not  make  recording  essential,  and  the  affidavits 
themselves  are,  by  the  statute,  as  good  evidence  of  the  facts  as 
the  record. 

Prior  to  1838,  when  the  property  had  been  purchased  by 
any  person  other  than  the  mortgagee,  or  his  legal  representa- 
tives, or  his  or  their  assigns,  it  was  necessary  that  the  owner  of 
the  mortgage  should,  as  attorney  for  the  mortgagor,  and  by 
virtue  of  the  power  of  sale  under  which  the  foreclosure  had 
been  made,  execute  a  conveyance  to  the  purchaser  ;  but  if  the 
owner  of  the  mortgage  were  himself  the  purchaser,  it  was  held 

1  Arnot  Y.  McClure,  4  Den.  41 ;  Layman  v.  Whiting,  20  Barb.  559  ;  Bryan  y. 
Butts,  27  Id.  503  ;  Howard  v.  Hatch,  29  Id.  297  ;  Tuthill  v.  Tracy,  31  N.  Y.  157. 
a  Mitchell  v.  Bartlett,  51  N.  Y.  447. 

3  Layman  v.  Whiting,  20  Barb.  559,  566;  Bryan  y.  Butts,  27  Id.  503;  Arnot  v. 
McClure,  4  Den.  41. 

4  Cohoes  Company  y.  Goss,  13  Barb.  137;  Layman  v.  Whiting,  20  Id.  559; 
Bryan  v.  Butts,  27  Id.  503  ;  Tuthill  y.  Tracy,  31  N.  Y.  157. 

5  Howard  v.  Hatch,  29  Barb.  298  ;  Frink'  v.  Thompson,  4  Lans.  489. 
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that  no  deed  was  necessary  to  make  his  title  to  the  premises 
perfect.1  As  the  statute  now  stands,  no  deed  is  necessary  in  any 
case  to  perfect  the  title  in  the  purchaser. 

The  foreclosure  of  a  mortgage  by  advertisement  is  not  a  pro- 
ceeding in  court,  so  as  to  authorize  courts  to  remedy  a  defect,2 
and  the  affidavits  must  contain  enough  to  show  that  the  statute 
was  complied  with.  It  is  not  enough  to  state  that  the  notice 
was  posted  "in  a  proper  manner,"  or  that  it  was  served  on 
"  certain  persons  named  therein,"  or  that  it  was  "  properly 
folded  and  directed,"  and  that  a  "proper  postage  stamp  was 
placed  on  each  of  said  letters,"  without  stating  the  places  of 
residence  of  the  persons  served,  and  the  mode  of  folding  and 
directing.3  So,  also,  it  will  not  be  sufficient  to  state  in  the  affi- 
davit that  the  notices  were  sent  to  or  left  at  places  which  the 
person  sending  or  serving  them  is  informed  and  believes  to  be 
the  places  where  the  parties  to  be  served  reside.  The  fact  of 
residence  is  important,  and  should  be  stated  positively  and  with 
accuracy.4 

As  the  affidavits  are  an  ex  parte  proceeding,  and  are  only 
made  presumptive  evidence  of  the  facts  therein  contained,  there 
can  be  no  doubt  but  that  they  may  be  controverted  by  the  mort- 
gagor and  those  claiming  under  him.  All  or  any  of  the  facts 
stated  in  the  affidavits  may  be  disproved  by  any  person,  unless 
it  be  the  mortgagee  and  those  claiming  under  him.5  The  mort- 
gagee and  those  claiming  under  him  must,  in  an  action  to  re- 
cover possession  of  the  premises,  stand  on  the  affidavits  as  they 
existed  at  the  time  of  the  commencement  of  the  action,  and 
cannot  supply  defects,  for  that  would  be  to  create  a  cause  of 
action  during  the  pendency  of  the  suit  :6  but  since  the  affidavits 
may  be  made  at  any  time  after  the  sale,  there  would  seem  to  be 


1  Arnot  v.  McClure,  4  Den.  41  ;  Demarest  r.  Wynkoop,  3  Johns.  Ch.  129,  146; 
Jackson  v.  Colden,  4  Cow.  266 ;  Slee  v.  Manhattan  Co.  1  Paige,  48, 19. 

s  Dwight  v.  Phillips,  48  Barb.  116.  3  Chalmers  v.  Wright,  5  Eobt.  713. 

4  Mowry  v.  Sanborn,  1  Hun,  380 ;  see  s.  c.  62  Barb.  223. 

-  Per  Bronson,  J.,  in  Arndfr  v.  McClure,  4  Den.  41 ;  Sherman  v.  Willett,  42  N_ 
Y.  146 ;  Mowry  y.  Sanborn,  62  Barb.  223  ;  see  s.  o.  1  Hun,  380. 

6  Dwight  T.  Phillips,  48  Barb.  116 ;  Mowry  v.  Sanborn,  1  Hun,  380;  see  s.  o. 
62  Barb.  223,  where  a  contrary  doctrine  was  maintained ;  Bryan  v.  Butts,  21 
Barb.  503. 
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no  reason  -why  they  should  not  be  corrected,  if  such  correction 
were  made  prior  to  the  commencement  of  an  action,  to  the 
maintenance  of  which  it  is  material.1 


Costs  of  Foreclosure. 

The  costs  of  a  statute  foreclosure,  except  as  modified  by  the 
Act  of  1844,  are  the  same  now  as  when  the  Revised  Statutes 
were  enacted.  Necessary  disbursements  are  allowed,  and  the 
attorney  is  to  be  allowed  for  drawing  the  advertisement  and 
other  proceedings,  and  for  all  necessary  copies,  the  same  fees, 
and  at  the  same  rates  of  compensation,  as  attorneys  were  allowed 
under  the  fee  bill  of  1830  (2  E.  S.  652,  §  4,  sub.  1).  This  rate 
of  compensation  has  not  been  changed  by  any  of  the  subsequent 
changes  in  the  fee  bill. 

A  bill  of  costs,  such  as  are  properly  allowable,  may  be  found 
in  the  opinion  of  Haeeis,  J.,  in  Collins  v.  Standish  (6  How. 
493).  The  following  items  are  believed  to  include  all  charges 
which  are  permissible : 

For  drawing  notice  of  sale,  at  the  rate  of  37^-  cents  per  folio. 

For  copies  of  the  notice  of  sale  necessarily  used,  including 
that  sent  to  the  printer,  that  posted,  those  served  upon  the  par- 
ties entitled  to  receive  notice  thereof,  and  also  those  which  are 
annexed  to  the  affidavits  of  publication,  of  posting,  and  of  serv- 
ice, at  the  rate  of  12J  cents  per  folio  for  each  notice. 

For  drawing  each  affidavit  used,  including  affidavits  of  pub- 
lication, of  posting,  of  service,  and  of  the  circumstances  of  the 
sale,  at  the  rate  of  37£  cents  per  folio. 

For  serving  each  copy  of  the  notice  of  sale  required  by  law 
to  be  served,  one  dollar. 

For  posting  the  notice  and  inspecting  the  s.ame,  one  dollar. 

For  superintending  the  sale  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars. 

Disbursement  for  publishing  the  advertisement,  according 
to  the  rates  allowed  by  law,  being  75  ce'nts  per  folio  for  the  first 
insertion,  and  50  cents  per  folio  for  each  subsequent  insertion.2 

1  Bunce  v.  Reed,  16  Barb.  347.  -  Laws  of  1869,  c.  831. 
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Disbursement  to  clerk  for  indexing  the  notice,  25  cents.1 

Disbursements  for  necessary  searches  and  postage,  for  ad- 
ministering oaths,  and  for  recording  the  affidavits  required  by 
the  statute  to  be  recorded,  the  amount  actually  paid. 

The  Revised  Statutes  provide  that  the  costs  and  expenses  of 
foreclosing  any  mortgage  by  advertisement,  shall  be  taxed  by 
some  officer  authorized  to  tax  costs  in  the  Supreme  Court,  upon 
the  requisition  of  any  party  liable  to  pay  the  same,  and  upon 
such  party  paying  the  expense  thereof.3  It  is  believed  that  the 
county  clerk  is  the  proper  officer  to  tax  the  costs  in  these  pro- 
ceedings in  the  first  instance.3 

The  statute  contemplates  a  taxation  where  the  party  can  be 
heard,  and  not  an  ex  parte  taxation.  The  person  who  is  author- 
ized to  require  such  taxation  to  be  made  is  any  party  liable  to 
pay  the  costs ;  this  will  include  the  person  entitled  to  the  sur- 
plus as  well  as  one  who  is  bound  for  a  deficiency,  and  such  per- 
son may  not  only  insist  that  the  costs  be  taxed,  but  he  is  also 
entitled  to  notice  of  the  taxation,  so  that  he  may  have  an  oppor- 
tunity of  contesting  it.4 

Distribution  of  Surplus. 

Prior  to  the  passage  of  the  acts  of  1867/1868  and  1870,  the 
mortgagee  who  had  received  more  than  enough  to  satisfy  his 
claims,  from  a  sale  of  the  mortgaged  property,  was  liable  to 
account  for  the  surplus  to  the  mortgagor,  as  for  money  had  and 
received.5  The  mortgagee  was,  however,  not  liable  until  he  re- 
ceived the  money.6  The  mortgagee  was,  as  to  the  surplus 
moneys  in  his  hands,  a  trustee  or  quasi  trustee  for  the  benefit 
of  those  interested  therein.  If  there  were  rival  claimants,  he 
was  not  obliged  to  pay  either ;  but  it  was  his  duty  to  retain  the 
fund  until  an  action  could  be  brought,  by  himself  or  by  one  or 
more  of  the  claimants,  in  which  the  rights  of  the  parties  could 
be  determined.7 

1  3  R.  S.^6th  ed.)  847,  §  3. '  "-  2  R.  S.  652,  §  8. 

3  People  v.  Colborae,  20  How.  378.       4  Matter  of  Moss,  6  How.  263. 
'  Cope  v.  Wheeler,  41  K  Y.  303.  e  Russell  v.  Duflon,  4  Lans.  399. 

'  The  People  v.  Ulster  Common  Pleas,  18  Wend.  628  ;  Bleecker  v.  Graham,  2: 
Edw.  647. 
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Where  two  or  more  persons  claimed  the  fund,  it  was  not 
safe  for  the  mortgagee  to  pay  it  over  to  either,  and,  at  the  same 
time,  he  was  liable  to  be  punished  with  costs  for  refusing.1 

An  action  might  be  brought  against  the  mortgagee  by  any 
person  having  a  claim  to  the  surplus.2  In  JJevier  v.  Schoon- 
maker  (29  How.  411),  such  an  action  was  brought  by  the  owner 
of  the  equity  of  redemption  under  a  sheriff's  sale,  who  was  also 
the  owner  of  the  lien  on  the  mortgaged  premises  next  in  order 
to  the  mortgagee.  In  Matthews  v.  Duryee  (45  Barb.  69),  the 
action  was  held  to  lie  in  favor  of  the  widow  of  the  mortgagor. 

In  Kirby  v.  Fitzgerald  (31  N.  Y.  417),  two  actions  were 
commenced  against  the  mortgagee,  who  deposited  the  money  in 
court,  under  an  agreement  between  the  parties,  and  the  court 
held  that  the  peculiar  form  of  the  litigation  enabled  it  to  apply 
the  rules  applicable  to  surplus  proceedings  in  an  action  to  fore- 
close a  mortgage. 

By  chapter  658  of  the  Laws  of  1867,  entitled  "An  act  to 
extend  the  jurisdiction  of  surrogates'  courts,"  it  was  enacted 
that  whenever  there  shall  remain  any  surplus  moneys  arising 
from  the  sale  of  lands  or  real  estate,  of  which  any  deceased 
person  died  seized,  by  virtue  of  any  mortgage  or  other  lien 
thereon,  given  by  or  obtained  against  such  person  during  life,, 
the  person  holding  the  same  shall  pay  over  such  surplus  moneys, 
to  the  surrogate  of  any  court  having  jurisdiction  to  entertain  an 
application  for  the  sale,  mortgaging,  or  leasing  the  real  estate 
of  a  deceased  person,  for  payment  of  debts  within  thirty  days, 
after  making  such  sale,  or  within  thirty  days  after  the  passage 
of  the  act,  and  the  surrogate's  receipts  for  the  same  shall  dis- 
charge such  person  or  corporation  from  all  liability  on  account 
of  such  moneys.  This  act  was  amended  by  chapter  170  of  the 
Laws  of  1870,  in  so  far  as  the  rules  for  applying  for  the  moneys 
after  they  are  received  by  the  surrogate  are  concerned. 

It  is  believed,  however,  that  this  statute  is  practically  super- 
seded, in  so  far  as  it  affects  surplus  moneys  arising  from  sales 
under  mortgages,  by  Laws  of  1868,  c.  804,  as  amended  by 
Laws  of  1870,  c.  706.     This  act  provides  that  all  surplus  moneys. 

:  Bevier  v.  Schoonmalrer,  29  How.  411 
2  See  Costigan  v  Newland,  12  Barb.  456. 
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arising  upon  sales  of  premises  had  in  pursuance  of  the  provisions 
of  title  15,  c.  8,  part  3  of  the  Kevised  Statutes,  regulating  the 
foreclosure  of  mortgages  by  advertisement,  shall  be  subject  to 
the  jurisdiction  and  order  of  the  Supreme  Court,  which  may 
control  and  dispose  of  the  same  according  to  the  rights  of  those 
interested  therein,  and  as  is  provided  in  the  act.  Any  attorney 
at  law  or  other  person  who,  after  the  passage  of  the  act,  shall 
hold  or  make  any  sale  of  premises  in  pursuance  of  said  title, 
and  who  shall  receive  any  surplus  moneys  thereon,  is  required 
to  pay  over  the  same,  within  ten  days  from  the  time  of  the  re- 
ceipt thereof  by  him,  to  the  county  clerk  of  the  county  in  which 
said  premises,  or  any  part  thereof,  are  situated.  Any  attorney 
at  law  or  other  person  who,  at  the  time  of  the  passage  of  the 
act,  had  in  possession  any  such  surplus  moneys  undisposed  of, 
may  pay  over  the  same  to  the  clerk  of  the  county  in  which  the 
premises  sold,  or  any  part  thereof,  are  situated. 

Any  person  who  had  a  lien  on  or  an  interest  in  the  mort- 
gaged premises  at  the  time  of  the  sale  may,  within  twenty 
days  after  the  day  of  the  sale  on  which  said  surplus  moneys 
arose,  file  in  said  county  clerk's  office  a  notice  stating  that  he  is 
entitled  to  the  whole,  or  some  part  thereof,  and  the  nature  and 
extent  of  his  claim,  and  may,  after'  the  expiration  of  the  said 
twenty  days,  and  upon  notice  to  all  persons  upon  whom  a  notice 
of  said  sale  was  served,  and  to  all  persons  who  have  filed  in  said 
clerk's  office  a  notice  of  claim  to  said  moneys,  apply  to  the  Su- 
preme Court,  at  a  special  term  thereof  to  be  held  in  the  district 
in  which  said  premises,  or  a  part  thereof,  are  situated,  for  an 
order  of  reference  to  ascertain  and  report  the  amount  due  to 
him,  or  to  any  other  person,  which  is  a  lien  upon  such  surplus 
moneys,  and  to  ascertain  the  priorities  of  the  several  liens 
thereon,  and  on  the  coming  in  and  confirmation  of  the  report 
on  such  reference,  such  further  order  shall  be  made  for  the  dis- 
tribution of  such  surplus  moneys  as  may  be  just.  Such  notice 
of  application  shall  be  served,  and  the  service  thereof  proven  as 
is  in  part  second,  title  fifth  of  the  Code  of  Procedure,  entitled 
"  Of  the  manner  of  commencing  civil  actions,"  provided  for  the 
service  of  a  summons  and  for  the  proof  of  such  service. 

Except  as  is  provided  in  the  act,  all  proceedings  under  it  are 
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required  to  be  such  as  are  prescribed  from  time  to  time  by  the 
Supreme  Court  relative  to  the  surplus  moneys,  and  the  distribu- 
tion thereof,  which  have  arisen  upon  sales  ordered  by  that 
court.1 

The  statute  which  grants  to  the  surrogates,  and  that  which 
vests  in  the  Supreme  Court,  jurisdiction  to  distribute  the  sur- 
plus which  remains  after  the  sale  of  real  estate  under  a  power 
contained  in  a  mortgage,  regulate  the  remedies  of  the  parties 
merely,  and  do  not  affect  their  substantial  rights.  The  object 
of  both  enactments  was  to  afford  a  means  by  which  those  rights 
might  be  determined,  to  the  end  that  the  persons  entitled  to 
the  surplus  might  get  it.  If  a  mortgage  be  foreclosed  after  the 
death  of  the  mortgagor,  the  surplus  stands  in  the  place  of  the 
land,  and  belongs  to  the  heir,  and  the  fact  that  a  surrogate  is 
called  upon  to  adjudge  upon  the  claims  of  the  parties  will  not 
make  it  belong  to  the  administrator.  Neither  will  a  clause  in 
the  mortgage  which  provides  that  the  surplus  shall  be  paid  to 
the  mortgagor,  his  "  executors  or  administrators "  convert  that 
which  the  law  declares  to  be  real  estate  into  personal  property, 
and  thus  change  the  rules  of  law  which  control  the  rights  of  the 
claimants  to  an  estate  of  a  deceased  person.  The  true  construc- 
tion of  those  words  is,  that  the  promise  is  to  pay  the  executors 
or  administrators  whenever  the  surplus  might  have  been  col- 
lected by  the  mortgagor,  as,  for  example,  when  the  land  was 
sold  in  his  lifetime.2 


How  a  Purchaser  may  obtain  Possession. 

Prior  to  the  enactment  of  Laws  of  1874,  c.  208,  the  pur- 
chaser was  compelled  to  sue  in  ejectment,  in  order  to  acquire 
possession  of  the  mortgaged  premises.  By  that  statute,  how- 
ever, the  summary  remedy  of  landlords  to  recover  possession  of 
land  is  made  to  apply  when  any  person  shall  hold  over  and  con- 
tinue in  possession  of  any  real  estate,  which  shall  have  been 
sold  pursuant  to  the  foreclosure  of  a  mortgage  thereon,  or  by 

1  .Laws  of  1868,  c.  804,  as  amended  by  Laws  of  1870,  c.  706. 

2  Dunning  v.  Ocean  National  Bank,  61   N.  Y.  497. 
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virtue  of  an  execution  against  such  person,  after  a  title  under 
such  sale  shall  have  been  perfected. 

It  has  been  questioned  as  to  whether  the  officer  before 
whom  the  summary  proceedings  are  instituted  can  review  the 
proceedings  in  foreclosure  of  mortgages  and  of  sales  on  execu-, 
tion.  If  they  may  be  reviewed,  they  may  be  annulled,  and 
thus  the  action  of  the  highest  court  in  the  State  pronounced 
illegal  and  void  by  a  justice  of  the  peace.  This  cannot  be  so.1 
It  must  be  enough  to  produce  before  the  officer  the  record  of 
the  proceedings  in  foreclosure.  Whether  they  are  in  strict 
conformity  with  the  statute  is  not  a  subject  with  which  the 
officer  has  anything  to  do.8 

1  Brown  v.  Betts,  13  Wend.  32. 

■  Per  Muffin,  J.,  in  People  v.  Prescott,  3  Hun,  419. 


CHAPTER  XXXIV. 

MORTGAGES  OF  PERSONAL   PROPERTY,  AND   HOW   THEY   DIFFER 
FROM  PLEDGES  AND  CONDITIONAL  SALES. 


What  Constitutes  a  Chattel  Mortgage. 

The  rules  which  govern  the  rights  and  remedies  of  parties- 
to  mortgages  of  personal  property,  are,  of  necessity,  different 
in  many  respects  from  those  which  apply  to  mortgages  of  real 
estate.  A  lien  upon  land  may  be  preserved  by  properly  record- 
ing the  instrument  by  means  of  which  it  is  created,  and  the 
principal  subject  of  the  transfer  is  indestructible  and  suffers 
but  little  from  age ;  but  a  lien  upon  personal  property,  more 
particularly  when  unaccompanied  by  possession,  is  with  diffi- 
culty protected  as  against  the  fraud  of  the  person  holding  the 
apparent  title,  and  the  chattel  upon  which  the  lien  is  given,  is 
often  perishable  and  likely  to  be  destroyed  by  use,  or  to  have  its 
value  diminished  by  lapse  of  time.  The  law  of  mortgages 
upon  real  estate  provides,  therefore,  for  the  complete  protection 
of  the  interest  of  the  mortgagor,  and  in  guarding  his  rights,  it 
is  full  of  nice  distinctions  and  of  rules  which  delay  the  mort- 
gagee in  any  attempt  which  he  may  make  to  gain  possession  or 
to  extinguish  the  equity  of  redemption.  The  law  of  chattel 
mortgages  is,  on  the  other  hand,  simple  in  its  general  provisions, 
and  while  the  mortgagor  is  thought  worthy  of  its  care,  the 
remedies  afforded  for  the  prompt  enforcement  of  the  rights  of 
the  mortgagee  sometimes  savor  of  harshness. 

A  chattel  mortgage  is  a  transfer  of  personal  property  a& 
security  for  a  debt  or  obligation,  in  such  form  that  upon  failure 
by  the  mortgagor  to  comply  with  the  terms  of  the  contract, 
the  title  of   the  property   will   be  in  the  mortgagee ;    or,  as- 
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was  said  by  Chancellor  Kent,  it  is  "  an  absolute  pledge,  to 
become  an  absolute  interest  if  not  redeemed  at  a  fixed  time."  l 
In  its  most  common  form  it  is  a  sale  upon  condition,  vest- 
ing the  legal  right  in  the  mortgagee,  subject  to  an  absolute 
right  of  redemption  by  the  mortgagor  upon  performance  of 
the  condition ;  and  a  chattel  mortgage  has  thus  been  defined.2 
It  is  essential  that  the  contract  shall  provide  that  the  title  shall 
vest  in  the  mortgagee  upon  the  non-performance  of  the  agree- 
ment which  the  mortgage  is  made  to  secure,  but  it  would  seem 
that  any  agreement  which  accomplishes  this  end  would  justly 
be  termed  a  chattel  mortgage.3  The  title  must  vest  by  the 
contract,  for  a  mere  executory  agreement  to  sell  chattels,  cannot 
be  construed  as  a  chattel  mortgage,  even  though  the  purchaser 
be  put  into  possession,  and  the  object  of  the  agreement  be 
merely  to  furnish  security  for  the  purchase  price.4 

As  between  the  parties,  a  chattel  mortgage  made  entirely 
by  parol,  will  be  valid,5  and  it  may  also  be  good  as  against 
third  parties  if  possession  of  the  property  is  delivered  to  the 
mortgagee.6  An  assignment  absolute  upon  its  face,  whether  it 
be  in  writing  or  not,  may  be  shown  by  parol  to  be  intended  as 
a  mortgage.7 

An  agreement  upon  which  a  chattel  was  delivered  by  a  debt- 
or to  a  person  who  was  his  surety,  such  surety  to  have  the  use  of 
the  chattel  and  to  become  the  owner  of  it  if  the  debtor  made 
-default,  has  been  held  to  be  a  chattel  mortgage,  though  the 


1  Cortelyou  v.  Lansing,  2  Caines  Cas.  200. 

-  Parahall  y.  Eggart,  52  Barb.  367  ;  Stoddard  v.  Denison,  38  How.  296;  8.  o. 
7  Abb.  N.  S.  309.  , 

3  Bunacleugh  v.  Poolman,  3  Daly,  236 ;  Ferguson  v.  Union  Furnace  Co.  9 
Wend.  345  ;  Langdon  v.  Buel,  9  Wend.  80  ;  Marsh  v.  Lawrence,  4  Cow.  461 ; 
Bissell  v.  Hopkins,  3  Id.  166;  Thompson  v.  Blanchard,  4  N.  Y.  (4  Comst.)  303; 
Johnson  y.  Crofoot,  37  How.  69 ;  s.  o.  53  Barb.  574. 

4  Brewster  v.  Baker,  20  Barb.  364;  s.  o.  16  Barb.  213;  Neidig  v.  Eifler,  18 
Abb.  353. 

1  Per  Paige,  J.,  in  Bank  of  Rochester  t.  Jones,  4  N.  Y.  (4  Comst.)  497,  506 ; 
Ferguson  v.  Union  Furnace  Co.  9  Wend.  345 ;  Ackley  v.  Finch,  7  Cow.  290. 

•  Bardwell  v.  Roberts,  66  Barb.  433. 

7  Champlin  v.  Butler,  18  Johns.  169 ;  Hall  v.  Tuttle,  8  Wend.  375  ;  Wayne  v. 
Sherwood,  14  Barb.  633  ;  Tyler  v.  Strang,  21  Id.  198  ;  Despard  v.  Walbridge, 
15  N.  Y.  374 ;  Smith  y.  Beattie,  31  Id.  542. 
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whole  contract  was  by  parol.1  So,  if  one  gives  his  note  for  pur- 
chase money  of  a  chattel,  and  sells  it  to  a  third  person  upon  the 
oral  condition  that  such  third  person  pay  the  note,  it  is  a  chattel 
mortgage  as  between  the  payee  of  the  note  and  the  purchaser.2 
A  bill  of  sale  made  to  secure  a  debt,  and  stating  that  on  pay- 
ment of  the  debt,  by  a  portion  of  the  property  or  otherwise,  the 
remaining  articles  shall  be  released  to  the  seller,  is  a  mortgage.5 
A  tenant  gave  to  his  landlord  a  bill  of  sale  of  certain  goods  in 
his  house,  with  a  proviso  that  the  transfer  should  be  void  if  the 
rent  were  punctually  paid,  and  this  was  held  to  be  a  mortgage.4 
A  bill  of  sale  of  three  horses  for  the  consideration  of  $210, 
and  an  agreement  by  the  vendee  to  deliver  the  horses  to  the 
vendor  in  fourteen  days,  upon  payment  by  him  of  $210,  was 
adjudged  to  be  a  mortgage.5  So  an  absolute  assignment  of  a 
mortgage,  with  an  agreement  to  sell  the  same  to  the  assignor 
on  receiving  the  amount  intended  to  be  secured,  by  a  certain 
day,  is  a  mortgage.6 

Difference  between  a  Chattel  Mortgage  and  a  Pledge. 

The  contract  which  most  nearly  resembles  a  chattel  mort- 
gage, is  the  contract  of  pledge,  and  chattel  mortgages  and 
pledges  have  frequently  been  confounded  with  each  other. 

A  pledge  is  a  bailment  of  personal  property  as  security  fox- 
some  debt  or  engagement.7  Its  first  requisite  is  that  possession 
.  shall  be  given  to  the  pledgee,8  who  holds  the  possession  merely 
to  protect  his  qualified  interest,  the  title  remaining  in  the 
pledgor.  The  pledgee  has  a  lien  and  the  right  to  detain  the 
chattel  until  the  lien  is  satisfied,  but  the  pledgor  retains  the 
ownership. 

As  between  the  parties  to  a  chattel  mortgage,  delivery  of 
possession  is  not  material,  and  in  this  respect  it  differs  from  a 
pledge,9  but  the  great  mark  of  distinction  between  the  two- 
classes  of  contracts  is  that  a  mortgagee  holds  a  title  while  a 


"Ferguson  v.  Union  Furnace  Co.  9  Wend.  345. 

8  Wayne  v.  Sherwood,  14  Barb.  633.  3  Bissell  v.  Hopkins,  3  Cow.- 166. 

*  Barrow  v.  Paxton,  5  Johns.  258.  6  Brown  v.  Bement,  8  Johns.  96. 
6  Clark  v.  Henry,  2  Cow.  324,  331.              *  Story,  Bailm.  §  286. 

8  Parshall  v.  Eggart,  52  Barb.  367  ;  Whittle  v.  Skinner,  23  Verm.  531. 

*  Barrow  v.  Paxton,  6  Johns.  258. 
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pledgee  takes  merely  a  right  of  possession.1  The  fact  that  the 
creditor  also  holds  an  authority  from  the  debtor  to  dispose  of 
the  property  in  order  to  satisfy  the  debt,  does  not  make  the 
transaction  any  the  less  a  pledge,3  and  if  there  is  nothing,  in  the 
agreement  to  create  a  forfeiture  of  the  right  to  redeem  the 
property,  or  to  defeat  the  right  to  it,  except  by  a  lawful  sale 
under  a  power  conferred,  then  it  is  a  pledge  and  not  a  mort- 
gage.3 On  the  other  hand,  the  contract  will  lose  nothing  of  its 
character  of  a  mortgage  if,  in  addition  to  a  provision  for  a  for- 
feiture of  title  in  case  of  default,  there  is  a  power  included  in  it 
by  means  of  which  the  mortgagee  may  extinguish  the  equitable 
right  of  redemption  of  the  mortgagor  by  a  sale.4 

Kb  special  form  of  words  is  necessary  to  create  a  chattel 
mortgage,  and  even  the  use  of  the  word  "  pledge "  will  not 
necessarily  give  the  transaction  that  character.  In  Langdon  v. 
Buel  (9  "Wend.  80),  the  words  of  the  instrument  were,  "  for  the 
securing  the  payment  of  the  said  note,  I  hereby  -pledge  and  give 
a  lien  upon  the  engine  to  the  said  Langdon,  and  if  the  same  are 
not  paid,  I  consent  that  he  shall  hold  the  same  as  security  and 
to  save  himself  harmless ;  it  being  understood  that  I  keep  pos- 
session of  the  same  until  the  time  arrives  for  the  payment  of 
the  notes ;  and  if  the  same  are  not  paid,  Langdon  may  take  the 
same."  This  the  court  held  was  not  a  pledge  but  a  mortgage, 
and  that,  upon  the  failure  to  perform  the  condition,  Langdon 
acquired  an  absolute  title  to  the  chattel.  So,  in  Bunacleugh  v. 
Poolman  (3  Daly,  236),  the  defendant  gave  a  watch  to  his  cred- 
itor, and  signed  an  agreement  in  writing  that  he  would  "  give 
up  all  claim  to  the  watch,"  if  the  debt  intended  to  be  secured 
were  not  paid  by  a  specified  time,  and  the  contract  was  held  to 
be  a  mortgage  and  not  a  pledge. 

While  the  nature  of  a  pledge  requires  that  there,  should  be  a 
delivery,  it  is  not  necessary  that   there  should  be  an  actual 

1  Cortelyou  v.  Lansing,  2  Caines  Cas.  200 ;  Barrow  v.  Paxton,  5  Johns.  258  ; 
Brown  v.  Bement,  8  Id.  97 ;  McLean  v.  Walker,  10  Id.  472 ;  Haskins  v.  Patter- 
son, 1  Edm.  Select  Cas.  120;  Wood  r.  Dudley,  8  Vt.  435  ;  Story's  Eq.  g  1030; 
4  Kent's  Com.  138. 

2  Brownell  v.  Hawkins,  4  Barb.  491. 

'  Bunacleugh  v.  Poolman,  3  Daly,  236  ;  Edwards  on  Bailments,  251,  252. 
4  Burdick  v.  Mc Vanner,  2  Den.  170. 
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manual  delivery  of  the  very  article  pledged,  but  the  interest 
put  in  pledge  must  be  put,  by  actual  delivery  or  by  written 
transfer,  into  the  hands  or  within  the  power  of  the  pledgee,  so 
as  to  be  made  available  to -him  for  the  satisfaction  of  the  debt/ 
Goods  at  sea,  or  in  the  hands  of  a  common  carrier  for  transpor- 
tation, may  be  passed  in  pledge  by  a  transfer  of  the  munimeats 
of  title,  as  by  a  written  assignment  of  the  bill  of  lading.1  This 
is  equivalent  to  actual  possession,  because  it  is  a  delivery  of  the 
means  of  obtaining  possession.  The  capital  stock  of  a  corporate 
company  can  also  be  pledged  by  a  delivery  of  the  certificates  of 
stock,  and  a  transfer  upon  the  books  of  the  company.3 

In  cases  where  the  assignment  of  the  interest  of  the,  debtor 
is  essential  to  put  the  creditor  in  possession,  and  thereby  to  con- 
summate a  pledge,  transactions  will  occur  which  are  really 
pledges,  but  which  can  only  with  difficulty  be  distinguished 
from  chattel  mortgages.  The  test  in  such  cases  would  seem 
to  be  as  to  whether,  by  the  terms  of  the  contract,  the  debtor 
has  a  legal  right  to  the  restoration  of  the  pledge,  on  the  pay- 
ment of  the  debt  at  any  time,  although  after  it  falls  due,  and 
before  the  creditor  has  exercised  the  power  of  sale.3 

In  Wilson  v.  Little  (2  1ST.  Y.  [2  Comst.]  443),  stock  in  an 
incorporated  company  had  been  assigned  and  transferred  to  se- 
cure an  obligation  for  the  payment  of  money,  in  which  it  was 
recited  that  the  stock  had  been  "  deposited  as  collateral  security," 
with  authority  to  sell  the  same  at  the  broker's  board,  or  at  public 
auction,  or  at  private  sale,  and  the  transaction  was  held  to  be  a 
pledge  and  not  a  chattel  mortgage.  Heeves  v.  Cappen  (5  Bing. 
-  !N".  C.  142)  was  a  case  in  which  the. debtor  "  made  over"  to  the 
creditor  "  as  his  property,"  a  chronometer,  until  a  debt  of  £50 
should  be  repaid,  and  it  was  held  to  be  a  valid  pledge.  In  the 
first  of  these  cases  it  was  quite  plain,  taking  the  whole  transac- 
tion together,  that  the  assignment  was  for  the  purpose  of  ena- 
bling the  creditor  to  enforce  his  lien  by  a  sale,  and  in  the  second, 
a  continuing  right  of  redemption  was  provided  for.  In  neither 
case  did  it  appear  to  be  the  intention  of  the  parties,  that  if  the 

1  First  National  Bank  of  Cincinnati  v.  Kelly,  57  N.  Y.  34. 

2  Wilson  v.  Little,  2  N.  Y.  (2  Comst.)443 ;  Markham  r,  Jaudon,  41  N.  Y.  235,  241. 

3  McNeil  v.  The  Tenth  National  Bank,  55  Barb.  59. 
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debt  was  not  paid  when  due,  the  title  of  the  property  was  to 
vest  in  the  creditor. 

Where  property  is  delivered  to  a  creditor  as  security  for  a 
debt,  there  being  no  other  specific  agreement,  it  is  pledged  and 
not  mortgaged.1  If  a  power  be  given  to  the  creditor  to  sell,  this 
does  not  alter  the  nature  of  the  contract ;  the  sale  would  be 
made  by  the  pledgee  as  the  agent  of  the  pledgor,  who  would 
still  remain  the  owner  of  the  property,  while  in  the  case  of  a 
chattel  mortgage  the  title  would  vest  in  the  creditor.2 

In  Knapp  v.  Alvord  (10  Paige,  205),  the  owner  of  a  stock 
of  goods,  upon  going  abroad  on  account  of  ill  health,  put  the 
whole  into  the  possession  of  a  person  who  was  liable  as  indorser 
for  him,  with  authority  to'  sell  and  apply  the  proceeds-  to  the 
payment  of  the  note  for  which  such  person  was  responsible ;  the 
transaction  was  declared  to  be  a  valid  pledge,  and  not  to  fall 
within  the  rule  which  requires  a  chattel  mortgage  to  be  filed. 
In  Tompkins  v.  Tysen  (16  Barb.  456),  a  mortgage  for  $1,000 
'  was  made  to  a  broker  without  consideration,  for  the  purpose  of 
being  negotiated  for  the  benefit  of  the  mortgagor ;  the  broker 
loaned  $500  to  the  maker  of  the  mortgage  on  the  faith  of  the 
security  in  his  hands,  and  it  was  determined  that  he  held  the 
mortgage  as  a  pledge  for  a  debt  due  at  once,  and  that  he  was 
not  obliged  to  wait  until  payment  became  due  by  the  terms  of 
the  mortgage.  The  money  was  loaned  upon  the  mortgage,  and 
not  upon  the  land.  In  Raskins  v.  Kelly  (1  Abb.  IS".  S.  63 ; 
s.  c.  1  Robt.  160),  a  chattel  mortgage  was  assigned  as  security  for 
a  debt,  and  the  transfer  was  adjudged  to  be  a  pledge.  So,  in 
Campbell  v.  Parker  (9  Bosw.  322),  the  assignment  of  a  bond 
and  mortgage  as  security,  by  an  instrument  absolute  upon  its 
face,  was  held  to  be  a  pledge. 

In  some  respects,  the  rights  of  parties  under  pledges  and 
under  chattel  mortgages  are  quite  similar,  and  where  such 
rights  are  in  question,  an  attempt  to  distinguish  between  them 
would  amount  to  but  little  more  than  to  refine  upon  mere  defi- 
nitions.    In  Henry  v.  Davis  (7  Johns.  Ch.  40,  43),  Chancellor 

"Stearns  v.  Marsh,  4  Den.  227;  Brownell  v.  Hawkins,  4  Barb.  491;  Has- 
brouck  v.  Vandervoort,  4  Sandf.  36  ;  Lewis  v.  Graham,  4  Abb.  106  ;  Hasting  v. 
Patterson,  I  Edrn.  Select  Cas.  120. 

2  Brownell  v.  Hawkins,  4  Barb.  491. 
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Kent  speaks  of  an  assignment  of  a  mortgage  accompanied  by 
an  agreement  to  reassign  on  repayment  of  a  debt,  as  having 
been  made  "  by  way  of  pledge  or  mortgage  for  a  debt."  So  in 
Slee  v.  The  Manhattan  Co.  (1  Paige,  48),  Chancellor  Walworth 
said  of  an  assignment  of  a  mortgage  as  security,  that  it  was  a 
mortgage ;  and  in  Brodkway  v.  Wells  (1  Paige,  617),  he  uses 
the  same  language  in  relation  to  an  assignment  of  a  contract  for 
the  purchase  of  land  conditioned  for  a  reassignment  on  pay- 
ment. In  Smith  v.  Beattie  (31  15,.  T.  542),  a  bill  of  sale  abso- 
lute upon  its  face,  transferring  property  to  be  held  as  security 
for  the  payment  of  a  debt  due  the  vendee,  was  said  to  have 
"  the  character  and  effect  of  a  mortgage,  and  nothing  more ;" 
and  yet  there  was  no  provision  for  an  absolute  forfeiture ;  the 
contract  was  plainly  a  pledge  if  it  was  not  an  absolute  sale,  and 
if  the  rules  which  control  in  cases  of  chattel  mortgages  had  been 
applied,  the  relief  granted  could  not  have  been  obtained.  So, 
in  Dunning  v.  Steams  (9  Barb.  630),  an  instrument  by  which 
one  party  agreed  to  sell  and  the  other  to  purchase  certain  per- 
sonal property,  the  vendor  to  retain  a  lien  upon  the  property 
until  the  purchase  price  was  paid,  was  held  to  be  in  the  nature 
of  a  chattel  mortgage. 

It  will  be  observed  that,  in  all  of  these  cases,  the  right  of 
redemption  was  in  question ;  and  that  most  of  them  arose  in 
courts  of  equity.  There  is  a  right  of  redemption  in  a  mort- 
gagor of  chattels,  which  is  most  jealously  guarded  by  courts  of 
equity,  even  after  the  forfeiture  at  law  is  complete,  and,  indeed, 
so  far  as  remedies  administered  in  the  courts  of  equity  are  con- 
cerned, the  rights  of  mortgagors  and  of  pledgors  are  not  strik- 
ingly dissimilar. 

It  should  also  be  remembered  that  neither  chattel  mortgages 
nor  pledges  include  all  liens  upon  personal  property,  even  such 
as  are  created  by  agreement  of  the  parties,  though  they  do  in- 
clude many  of  them.  For  example,  a  mortgage  given  to  secure 
the  purchase  money  of  a  farm,  which  provides  that  such  mort- 
gage shall  be  a  lien  on  all  wood  cut,  is  a  valid  lien  on  all  wood 
after  it  is  cut,  but  it  is  not  a  chattel  mortgage  and  need  not  be 
filed,  neither  is  it  a  pledge.1 

1  Wood  v.  Lester,  29  Barb.  146. 
28 
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Difference  between  the  Rights  of  Parties  under  Chattel  Mort- 
gages and  under  Pledges. 

After  default,  a  chattel  mortgagee  may  lawfully  sell  the 
property,  without  notice  to  the  mortgagor  and  as  his  own,  for 
he  holds  a  transfer  of  the  title.  He  will  not  incur  any  liability 
at  law  for  doing  this,1  and,  only  in  equity  can  he  be  made  to 
account.2  A  pledgee  cannot  sell  the  pledge  until  after  the 
pawnor's  default  in  redeeming ;  if  the  pledge  is  for  an  indefinite 
period,  the  pawnor  must  be  called  on  to  redeem,  and  if  notice  to 
redeem  cannot  be  given  to  the  pawnor  personally,  the  disposi- 
tion of  the  pledge  must  be  authorized  by  judicial  proceedings.3 
The  sale  must  be  public,  and  even  after  notice  and  in  pursuance 
of  a  custom,  a  private  sale  cannot  be  made  without  express 
authority  from  the  pawnor.4 

The  pledgee  cannot  lawfully  sell  without  taking  all  of  these 
precautions  to  enable  the  pawnor  to  protect  himself,  and  if  he 
attempts  to  do  so,  the  pawnor  may  have  his  action  to  recover  the 
value  of  the  pledge  without  tendering  the  amount  of  the  debt.5 

Both  a  pawnor  and  a  maker  of  a  chattel  mortgage  have  a 
right  to  redeem,  but  this  right  in  the  case  of  a  pledge  is  a  legal 
right,  while  in  the  case  of  a  mortgage  it  is  recognized  only  in 
courts  of  equity.  If  the  mortgagor  of  chattels  desires  to  redeem, 
his  only  remedy  is  to  commence  an  action  in  the  nature  of  a 
suit  in  equity.6  In  the  case  of  a  pledge,  an  action  to  redeem  is 
not  only  unnecessary  but  improper,  for  if  the  pawnor  desires  to 
redeem  he  need  only  tender  the  amount  due,  and  if  this  be  re- 
fused, he  can  bring  a  possessory  action  to  recover  the  articles 
pledged,  or  damages  for  their  detention.7 

1  Porter  v.  Parmly,  43  How.  445,  453. 

s  Stoddard  v.  Denison,  38  How.  296;  s.  c.  1  Abb.  N.  S.  309.  ' 

3  Garlick  T-  James,  12  Johns.  146  ;  McNeil  v.  Tenth  National  Bank,  58  Barb.  59. 

4  Wheeler  v.  Newbould,  16  N.  Y.  (2  Smith),  392-;  affi'g  s.  o.  5  Duer,  29. 

6  Ogden  v.  Lathrop,  1  Sweeny,  643. 

8  Campbell  v.  Birch,  60  N.  Y.  214 ;  Halstead  v.  Swartz,  1  N.  Y.  Sup.  (T.  <fe  C.) 
559  ;  s.  o.  46  How.  289  ;  Burdick  v.  McVanner,  2  Den.  170 ;  Charter  v.  Stevens, 
3  Id.  33  ;  Gregory  v.  Thomas,  20  Wend.  17  ;  Otis  v.  Wood,  3  Id.  498. 

7  Durant  v.  Einstein,  35  How.  223 ;  s.  o.  5  Robt.  423. 
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Conditional  Sales  of  Chattels. 

We  have  seen  that  the'  courts  watch  most  jealously  every 
attempt  to  clog  the  equity  of  redemption  in  any  contract  in  the 
nature  of  a  security  upon  land,  and  that  conditional  sales  of  real 
estate  are  regarded  with  suspicion.1  But  a  different  rule  pre- 
vails with  regard  to  chattels,  and  contracts  which  are  termed 
conditional  sales  have  received  the  sanction  of  the  courts,  and 
have  come  into  general  use.  Such  contracts  are  made  by 
the  vendors  of  chattels  in  order  to  secure  the  payment  of  the 
purchase  price,  the  passing  of  the'  title  being  made  conditional 
upon  full  payment;  they  are  clearly  intended  as  securities,  and 
while  they  serve  an  excellent  purpose  in  the  hands  of  honest 
and  humane  people,  they  afford  great  opportunities  to  the  dis- 
honest to  defraud  innocent  creditors  and  purchasers,  and  to  the 
grasping  to  overreach  and  oppress  the  poor  and  helpless. 

In  Herring  v.  Hoppock  (15  JST.  Y.  409 ;  affi'g  s.  c.  3  Duer, 
20)  the  following  contract  had  been  made  :  "  Received  from  S. 
C.  Ef.,  one  Salamander  Patent  Safe,  No.  4,910,  delivered  to  us 
this  day  under  a  bargain  for  the  sale  thereof,  and  for  which  we 
have  given  our  note  at  six  months  for  $235.  And  it  is  expressly 
understood  that  Ii.  neither  parts  with,  nor  do  we  acquire,  any 
title  to  said  safe  until  said  note  is  fully  paid ;  and  in  case  of  de- 
fault in  the  payment  thereof  at  maturity,  said  H.  is  hereby  au- 
thorized to  enter  our  premises  and  take  and  remove  said  safe, 
and  'collect  all  reasonable  charges  for  the  use  of  the  same," 
(signed)  "  B.  &  H."  The  court  held  that  no  title  passed  to 
the  purchasers  until  they  performed  the  condition  of  the  sale, 
to  wit,  the  payment  of  the  note,  and  that  a  sheriff  who  .assumed 
to  sell  the  safe  as  the  property  of  the  purchasers,  and  the  cred- 
itors who  indemnified  him,  were ,  all  liable  for  its  value.  In 
Piser  v.  Stearns  (1  Hilt.  86),  and  in  Herring  v.  Willard '  (2 
Sandf.  418),  similar  agreements,  were  declared  to  be  valid,  and 
it  was  also  held  that  the  persons  who  had  possession  under  the 
contracts  of  sale,  had  no  title  or  interest  which  could  be  the  sub- 

1  See  ante,  page  19  el  seq. 
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ject  of  sale  by  the  sheriff,1  and  that  on  default  of  payment  the 
vendor  might  recover  the  property  or  maintain  an  action  for  its. 
value  even,  as  against  a  bona  fide  purchaser  at  the  sheriff's  sale.* 

In  Strong  v.  Taylor  (2  Hill,  326),  the  plaintiff  had  agreed  to 
sell  to  one  Dubois,  a  canal  boat  for  $300,  provided  that  amount 
should  be  paid  by  him  in  freighting  flour,  &c,  on  the  canal,  as 
the  plaintiff  should  direct,  and  it  was  held  that  no  property  was 
vested  in  Dubois  which  could  be  levied  on  and  sold  under  an 
execution  against  him,  until  the  purchase  money  was  paid. 

In  Brewster  v.  Baker  (20  Barb.  364),  a  contract  in  writing 
had  been  made  for  the  purchase  of  a  canal  boat,  payment  to  be 
made  in  installments;  the  purchaser  was  to  have  possession 
until  default ;  on  payment,  a  bill  of  sale  was  to  be  made  ;  if 
default  was  made,  the  seller  was  to  have  the  right  to  sell  th& 
boat  at  public  vendue,  the  proceeds  being  applied  in  payment  of 
the  balance  due,  and  the  surplus  to  go  to  the  purchaser,  but  the 
contract  was  not  to  be  construed  to  give  any  title  to  the  pur- 
chaser until  payment  was  made.  The  contract  was  held  to  be  a, 
conditional  sale  and  not  a  mortgage.3  In  Hutchings  v.  Munger 
(41  JN".  T.  155 ;  affi'g  s.  c.  41  Barb.  396),  a  similar  agreement  • 
for  the  sale  of  a  canal  boat,  the  title  to  remain  in  the  seller 
until  the  whole  amount  was  paid  was  declared  to  be  valid.  But  > 
in  this  case,  it  was  held  that  the  assent  by  the  owner  to  the 
retaining  of  possession  of  the  boat  by  the  vendee,  and  the  receipt 
by  him  of  a  portion  of  the  purchase  price,  was  a  waiver  of  th& 
forfeiture,  and  extended  the  time  in  which  the  purchaser  might 
acquire  title  to  .the  boat  by  the  payment  of  the  residue  of  the 
purchase  money.4  In  the  absence  of  any  agreement  fixing  the 
time  when  the  residue  should  be  paid,  the  money  was  payable 
when  requested,  and  the  purchaser's  right  to  acquire  title  by 
paying  the  residue  of  the  price  would  continue  until  such  re- 
quest was  made. 

1  See  also  Andrew  v.  Dietrich,  14  Wend.  32 ;  Saltus  v.  Everett,  20  Id.  273  ; 
BarDett  v.  Pritchard,  2  Pick.  512  ;  Fairbanks  v.  Phelps,  22  Id.  535 ;  The  Dresser 
M'f'g  Co.  t.  Waterston,  3  Mete.  9. 

2  Piser  v.  Stearns,  1  Hilt.  86. 

3  See  the  contract  in  full  in  Brewster  v.  Baker,  16  Barb.  613,  where  it  waa 
held  tp  be  a  chattel  mortgage. 

*  See  also  Cushman  t.  Jewell,  1  Hun,  525. 
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In  Kenny  v.  Planer  (3  Daly,  131),  the  defendants  sold  a 
sewing  machine  to  one  Moore,  receiving  therefor  $30  in  cash, 
Moore  agreeing  to  pay  the  balance,  or  $55,  in  monthly  install- 
ments ;  in  case  of  the  removal  of  the  machine  from  Moore's 
house,  the  defendants  were  <to  have  the  right  to  take  possession, 
and  they  retained  the  title  until  the  whole  price  was  paid. 
Moore  sold  the  machine,  the  defendants  demanded  payment  of 
the  balance  from  his  vendee  which  was  refused,  and  they  there- 
upon took  forcible'  possession.  They  were  sued  as  for  a  trespass, 
and  it  was  held  that  they  were  only  taking  possession  of  their 
own  property,  and  that  the  only  proper  question  for  the  jury 
was,  as  to  whether  they  had  acted  properly,  conceding  the  title 
to  have  been  in  them. 

In  Cushman  v.  Jewell  (7  Hun,  525),  the  defendant  sold  a 
sewing  machine  to  a  Mrs.  Knowles  for  $25,  payable  in  monthly 
installments  of  $5  each,  with  interest,  and  took  from  her  a  note 
.and  receipt  signed  by  her  containing  the  following  clauses  and 
■conditions,  viz :  "  It  is  hereby  expressly  understood  that  the 
said  J.  neither  parts  with,  nor  do  I  acquire  any  title  to  said  ma- 
chine, until  the  said  note  is  fully  paid,  and  it  is  expressly  under- 
stood that  I  am  not  to  remove  said  machine  from  my  present 
place  of  residence,  Rome,  Oneida  County,  IS".  Y.,  without  the 
consent  of  the  said  J."  In  case  of  default  of  payment,  defend- 
ant was  authorized  to  enter  on  the  premises  of  Mrs.  Knowles, 
.and  take  and  remove  said  machine,  and  collect  all  reasonable 
■charges  for  the  use  of  the  same.  Underneath  the  signature  of 
Mrs.  Knowles  was  the  following :  "  I  herein  further  agree  that 
if  I  violate  any  part  of  the  within,  I  forfeit  all  that  has  been 
paid  on  the  within,  or  may  have  been  paid  on  the  same."  Mrs. 
Knowles  made  default  in  the  first  monthly  payment  of  $5,  but 
she  subsequently  made  other  payments  at  monthly  intervals 
until  $15  had  been  paid,  when  she  sold  the  machine  to  plaintiff, 
who  removed  it  from  her  residence.  The  defendant  then  took 
possession  of  the  machine.  At  the  proper  time  for  the  pay- 
ment of  the  final  installment,  the  plaintiff  tendered  the  balance 
unpaid,  being  one  sum  of  $5,  and  another  sum  of  $5  with  in- 
terest from  the  time  when  it  should  have  been  paid,  and  de- 
manded the  machine.     The  defendant  refused  to  accept  the 
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tender  or  to  surrender  the  property,  and  the  plaintiff  brought 
an  action  before  a  justice  of  the  peace,  who  rendered  judgment 
in  his  favor  for  the  value  of  the  machine  with  costs.  It  was 
held  by  the  General  Term  that  by  allowing  Mrs.  Knowles  to 
retain  and  use  the  machine  for  several  months  after  the  default 
of  payment  of  the  first  installment,  the  defendant  waived  the 
forfeiture  because  of  such  default.1  It  was  also,  held  that  in 
case  of  a  conditional  sale,  when  the  title  is  to  vest  in  the  pur- 
chaser upon  payment  of  the  price,  the  purchaser  may  perfect 
his  title  to  the  property  at  any  time  by  a  tender  of  the  price,  al- 
though it  is  payable  by  installments  which  are  not  all  due.  If  the 
debt  was  payable  with  interest,  the  purchaser  must  pay  interest 
until  the  maturity  of  the  debt.  The  judgment  of  the  justice 
was,  therefore,  sustained. 

In  Cole  v.  Mann  (62  )$.  Y!  1),  the  plaintiffs,  who  were  man- 
ufacturers of  pianos,  delivered  to  J.,  who  was  a  dealer  in  those 
instruments,  a  piano,  upon  an  agreement  that  it  was  to  remain 
the  property  of  the  plaintiffs  until  paid  for ;  that  if  it  was  sold 
absolutely,  sufficient  of  the  proceeds  were  to  be  paid  to  plaintiffs, 
to  discharge  their  claims,  and  that  if  it  was  sold  conditionally, 
notes  were  to  be  taken  from  the  purchaser  recognizing  the  title 
of  the  plaintiffs.  A  note  was  executed  by  J.  for  the  purchase 
price,  in  the  margin  of  which  it  was  expressed  that,  until  the 
note  was  paid,  ,the  piano  was  to  remain  the  property  of  the 
plaintiff.  The  defendant  was  a  sheriff,  and  levied  upon  the 
piano  as  the  property  of  J.  It  was  held  that  the  title  did  not 
pass  to  J.,  and  that  the  taking  was  unlawful. 

In  the  cases  already  mentioned,  the  property  belonged  to  the 
vendors,  and  the  object  of  the  contracts  was  to  secure  payment 
of  the  purchase  money,  but  it  is  easy  to  see  how  the  title 
could  be  vested  in  the  vendor  for  the  purpose  of  enabling- 
him  to  secure  any  debt  whatever.  In  Gomez  v.  JZampinp 
(4  Daly,  77),  the  plaintiffs  held  the  promissory  note  of  the  de- 
fendants ;  the  defendants  gave  to  the  plaintiffs  a  bill  of  sale  of 
certain  goods,  in  items,  showing  the  amount  of  the  debt  as  a 
consideration  for  the  transfer ;  the  plaintiffs  gave  to  the  defend- 
ants an  agreement  to  resell  the  property  within  a  specified  num- 

1  Hutchings  v.  Munger,  41  N.  Y.  165. 
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ber  of  days ;  the  defendants  retained  possession,  but  gave  a 
receipt  to  plaintiffs  showing  that  they  held  the  goods  on  storage 
merely  and  as  bailees.  The  defendants  paid  $100  on  account, 
but  the  transaction  was  held  to  be  a  conditional  sale  and  not  a 
mortgage.  Some  stress  was  laid  by  the  court  upon  the  fact  that 
there  was  no  evidence  in  the  case  that  the  transaction  was  in- 
tended merely  as  security.  In  Quirk  v.  Hodman  (5  Duer, 
285),  a  mortgagee  applied  to  a  third  party  for  a  loan  on  the  se- 
curity of  the  mortgage,  which  was  refused,  but  an  offer  was 
made  to  purchase  the  mortgage  outright,  for  less  than  its  face 
value.  An  agreement  of  sale  was  thereupon  executed  by  the 
mortgagee,  who  received  from  the  purchaser  a  covenant  of  the 
same  date,  to  sell  it  back  within  a  period  named,  but  not  after- 
wards, for  the  price  paid  with  interest.  It  was  held,  in  the 
absence  of  evidence  that  the  consideration  paid  was  inadequate, 
and  there  being  no  personal  liability  on  the  part  of  the  vendor, 
that  the  contract  was  valid  as  a  conditional  sale,  and  that  it  was 
not  a  mortgage. 

A  conditional  sale  does  not  require  to  be  filed  in  order  to 
make1  it  valid  as  against  the  creditors  or  grantees  of  the  person 
who  acquires  the  right  to  purchase  under  it,1  and  if  it  be 
filed  as  a  chattel  mortgage,  this  will  not  impress  that  character 
upon  it,2  since  an  erroneous  recording  of  an  instrument  never 
impairs  any  existing  right.3  The  purchaser  acquiring  no  title 
under  the  agreement,  has  no  interest  capable  of  being  seized 
and  sold  under  an  execution,*  and  even  a  bona  fide  purchaser 
from  him  would  have  no  title,  and  could  acquire  none  except 
by  performing  the  condition  of  the  contract.5  In  this  respect 
a   conditional  sale   of    this  kind   differs  from  a   sale  that  is 

,  ]  Grant  v.  Skinner,  21  Barb.  581. 

2  Morrison  v.  Brand,  5  Daly,  40;  Jackson  v.  Kiehards,  6  Cow.  617,  619. 

3  Jackson  v.  Burgott,  10  Johns.  457  ;  Jackson  v.  West,  10  Id.  466;  Jackson  v. 
Phillips,  9  Cow.  94. 

4  Herring  v.  Hoppock,  15  N.  Y.  409 ;  Strong  v.  Taylor,  2  Hill,  326 ;  Piser  v. 
Stearns,  1  Hilt.  86 ;  Andrew  v.  Dietrich,  14  Wend.  32  ;  Saltus  v.  Everett,  20  Id. 
273. 

"Ballard  v.  Burgett,  40  N.  T.  314;  affi'g  s.  c.  47  Barb.  646;  Bigelow  v. 
Huntley,  8  Vt.  151 ;  Sargeant  v.  Metcalf,  5  Gray,  506;  Hart  v.  Carpenter, 
24  Conn.  427 ;  contra,  Wait  v.  Green,  36  N.  Y.  656  ;  Steelyards  v.  Singer,  2  Hilt. 
96. 
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made  upon  the  express  condition  that  payment,  in  some  form,. 
is  to  be  made  on  delivery ;  for,  in  such  case,  an  absolute  and  un- 
conditional delivery  is  a  waiver  of  the  condition,  and  the  vendee 
will  thereafter  be  the  owner  of  the  chattels,  so  as  to  render 
them  liable  for  his  debts  and  subject  to  his  disposal.1 

The  rule  that  the  vendor  who  had  made  a  contract  of  condi- 
tional sale  of  a  chattel  still  continues  the  owner,  received  an 
interesting  illustration  in  Hasbrouck  v.  Lounsbury  (26  !N\  Y. 
598).  In  that  case  the  plaintiff  made  an  agreement  with  one 
Y.  to  sell  him  a  horse  for  $65,  which  sum  he  was  to  pay  on 
the  first  of  November  following.  If  he  paid  for  the  horse  that 
sum,  at  that  time,  the  horse  was  to  belong  to  him ;  but  until 
such  payment  was  fully  made,  the  horse  was  to  remain  and  con- 
tinue the  property  of  the  plaintiff.  Y.  was  to  have  possession 
until  default,  when  the  plaintiff  was  authorized  to  resume  the 
possession  of  it.  The  defendant  obtained  a  judgment  against 
Y.  and  levied  upon  the  horse,  sold  it,  became  the  purchaser  and 
took  possession.  Y.  thereupon  sued  the  defendant  for  the  value 
of  the  horse,  it  being  exempt  from  execution,  and  recovered  a 
judgment  for  $60,  which  the  defendant  paid.  Y.  made  default 
in  paying  the  plaintiff,  who  thereupon  demanded  the  horse  from 
the  defendant,  and  upon  his  refusal  sued  him  for  a  conversion. 
The  plaintiff  was  held  entitled  to  recover,  and  the  defendant 
paid  for  his  horse  for  the  third  time. 

Although  many  conditional  sales  are  upheld  which  might 
readily  be  perverted  to  a  fraudulent  purpose,  a  contract,  the 
condition  of  which  is  such  as  to  demonstrate  a  fraudulent  intent 
as  against  the  creditors  of  the  purchaser,  will  be  void.  Thus,  in 
Ludden  v.  Sazen  (31  Barb.  650),  a  lot  of  gin  was  delivered 
under  a  written  receipt,  stating  that  it  was  to  remain  the  prop- 
erty of  the  plaintiff  until  paid  for,  and  to  be  paid  for  when  sold, 
or  returned  when  called  for.  The  right  to  sell  was  manifestly 
inconsistent  with  the  continuance  of  the  title  in  the  vendor, 
since  the  vendee  was  to  deal  with  the  goods  as  his  own ;  the 
whole  contract  showed  that  the  title  which  the  vendor  was  to 
retain  was   only  colorable  and  for  the  benefit  of  the  vendee, 

1  Smith  y.  Lynes,  6  N.  Y.  (1  Seld.)  41. 
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and  the  transaction  was  adjudged  to  be  fraudulent  and  void  as 
against  purchasers  and  creditors.1 

1  A  similar  agreement  was  adjudged  to.be  void  in  BoDesteel  v.  Flack,  41  Barb. 
435  ;  s.  o.  27  How.  310;  see  also  Strong  v.  Taylor,  2  Hill,  326 ;  Coggell  v.  Hart- 
ford &  N.  H.  R.  R.  Co.  3  Gray,  545  ;  Barrett  v.  .Pritchard,  2  Pick.  512;  but  see 
Cole  v.  Mann,  62  N.  T.  1. 


CHAPTER   XXXV. 

RIGHTS   OF  THE   PARTIES  TO  A  MORTGAGE   OF  PERSONAL  PROP- 
ERTY AS  AGAINST  EACH  OTHER. 


Bights  of  the  Parties  to  a  Chattel  Mortgage. 

The  rights  of  the  parties  to  a  chattel  mortgage  differ  at  la-w- 
and in  equity.  At  law  the  parties  are  bound  by  a  strict  con- 
struction of  the  contract,  and  the  sale  is  absolute  unless  the 
mortgagee  performs  the  condition  punctually  according  to  its 
terms ;  but  in  equity  the  mortgagor  retains  a  right  of  redemp- 
tion until  that  right  has  been  extinguished  either  by  judicial 
decree,  by  a  sale  under  a  power  or  otherwise,  or,  in  some  cases, 
by  lapse  of  time.  The  fact  that,  in  the  courts  of  this  State, 
legal  and  equitable  remedies  are  administered  by  the  same 
courts,  does  not  diminish  the  importance  of  this  distinction, 
since  the  phrases  rights  at  law  and  rights  in  equity  are  used  as 
describing  rights,  and  not  as  declaring  the  limitations  of  the 
judicial  machinery  by  which  those  rights  are  made  available. 

The  legal  operation  of  a  chattel  mortgage  is  to  vest  in  the 
mortgagee  the  entire  legal  title  of  the  property  mortgaged,  sub- 
ject only  to  be  defeated  by  a  performance  of  the  condition  of 
the  mortgage.1  As  an  incident  to  this  legal  title,  the  mortgagee, 
in  the  absence  of  any  restraining  stipulation,  has  the  right  of 
possession,  and  may  therefore  take  the  goods  into  his  own  cus- 
tody, or  maintain  trespass  or  trover  for  them  against  any  one 
who  takes  or  converts  them  to  his  own  use.2  This  right  of  the 
mortgagee  to  take  possession  is  commonly  qualified  by  an  agree- 

1  Mattison  v.  Bancus,  1  K  T.  (1  Comst.)  295 ;  Butler  v.  Miller,  1  Id.  496,  500 ; 
Lyon  v.  Cobnrn,  1  Cush.  278. 

2  Shuart  v.  Taylor,  7  How.  251 ;  Coles  v.  Clark,  3  Cush.  399 ;  Lyon  v.  Coburn, 
1  Id.  278;  Chadwick  v.  Lamb,  29  Barb.  518;  Reynolds  v.  Shuler,  5  Cow.  323; 
Willner  v.  Morrell,  8  J.  &  S.  222. 
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ment  contained  in  the  instrument,  which  secures  to  the  mort- 
gagor the  right  of  possession  until  default,  or  until  such  time  as 
the  mortgagor  shall  deem  himself  insecure,  and  such  an  agree- 
ment is  binding  and  will  be  enforced.1  Indeed,  if  the  mort- 
gage specifically  define  the  circumstances  under  which  the 
grantee  shall  become  entitled  to  the  possession,  this  will  evince 
the  mutual  intent  of  the  parties  that,  until  the  right  of  posses- 
sion is  by  the  terms  of  the  instrument  vested  in  the  mortgagee, 
it  shall  remain  in  the  mortgagor.3 

Where  there  is  a  clause  in  the  mortgage  which  authorizes 
the  mortgagee  to  take  possession  at  any  time  when  he  may 
deem  himself  insecure,  the  mortgagee  may  take  the  property 
away  from  the  mortgagor  at  any  time  when  he  may  think  it 
best  for  his  own  interests,  and  if  the  power  contained  in  the- 
mortgage  justifies  such  a  course,  he  may  sell  the  property,  and 
thus  bar  the  equity  of  redemption  even  before  the  debt  becomes 
due.3  In  such  a  case  the  possessory  right  of  the  mortgagee  ter- 
minates on  his  failure  to  pay  the  debt  at  the  time  named,  or  at 
such  certain  time  as  may  be  fixed  by  the  election  of  the  mort- 
gagee, if,  in  good  faith  "he  shall  deem  himself  insecure.  Until 
the  happening  of  one  of  these  events,  the  rights  of  the  mort- 
gagor are  the  same  as  if  the  condition  under  which  his  right  of 
possession  was  to  cease,  was  the  non-payment  of  the  debt  at  a 
specified  future  day.4 

Special  agreements  for  possession  by  the  mortgagee  until 
the  happening  of  certain  events,  are  enforced  according  to  their 
terms.  In  Conkey  v.  Hart  (14  N.  Y.  [4  Kern.]  22),  the  mort- 
gage contained  a  provision  that,  until  default  in  payment,  the- 
mortgagor  was  to  remain  and  continue  in  the  quiet  and  peace- 
able possession  of  the  property  mortgaged,  and  the  full  and  free- 
enjoyment  of  the  same,  unless  he  or  some  other  person  or  per- 
sons should  attempt  to  sell,  assign,  secrete,  remove,  or  otherwise 

1  Fairbanks  v.  Bloomfield,  5  Duer,  434 ;  Ford  v.  Ransom,  39  How.  429 ;  John- 
son v.  Crofoot,  53  Barb.  574;  Hall  v.  Sampson,  35  N.  Y.  277. 

2  Hall  v.  Sampson,  35  N.  Y.  274.  Contra,  Rich  v.  Milk,  20  Barb.  616;  Chad- 
wick  v.  Lamb,  29  Id.  518. 

3  Huggans  v.  Fryer,  1  Lans.  276  ;  Rich  v.  Milk,  20  Barb.  616. 

*  Hall  v.  Sampson,  35  N.  Y.  277;  Hathaway  v.  Brayman,  42  N.  Y.  322 ;  oyer- 
ruling  Chadwick  v.  Lamb,  29  Barb.  518. 
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dispose  of  said  goods  and  chattels  in  any  way  whatever,  in  which 
case  it  should  be  lawful  for  the  mortgagees  to  take  immediate 
possession  of  the  said  goods  and  chattels,  and  keep  the  same 
until  default  should  be  made,  and  then  to  sell  and  dispose  of  the 
same.  The  property  was  seized  before  default  on  a  distress 
warrant  for  rent  due  from  the  mortgagor,  and  this  was  held  to 
entitle  the  mortgagee  to  immediate  possession.  In  Carpenter  v. 
Town  (Lalor,  72),  the  mortgage  provided  that  the  mortgagee 
might  take  possession  on  default  being  made,  and  also  that  if 
"the  mortgagor  should  "  sell,  assign,  or  dispose  of  the  goods,  or 
attempt  so  to  do,  or  remove  or  attempt  to  remove  them  from 
the  town,  it  should  be  lawful  for  the  mortgagee  to  take  and  re- 
tain possession  of  them  until  default  in  payment."  Before  de- 
fault a  creditor  of  the  mortgagor  attached  the  property  without 
his  connivance,  and  it  was  held  that  this  gave  the  mortgagee  no 
right  to  take  possession.  So,  where  the  condition  of  the  mort- 
gage of  a  horse  was  that  the ,  mortgagee  might  take  possession 
and  sell  the  property  at  any  time  in  case  of  an  attempt  to  re- 
move it,  it  was  held  that  the  removal  of  the  horse  by  the  mort- 
gagor out  of  the  county  where  the  parties  resided  was  a  breach 
of  the  provision,  and  authorized  the  mortgagee  to  maintain  an 
action  of  replevin  to  obtain  possession.1 

The  right  of  possession  secured  to  the  mortgagor  by  the 
terms  of  the  mortgage,  will  be  protected,  and  he  may  transfer 
this  right  to  any  other  person.  As  against  the  mortgagor  or  his 
grantees,  the  mortgagee,  having  no  right  to  disturb  their  posses- 
sion, cannot  maintain  the  actions  of  trespass,  trover  or  replevin, 
but  it  seems  that  as  against  a  wrong-doer  unlawfully  interfering 
with  the  property,  or  as  against  all  persons  not  setting  up  any 
claim  under  the  right  to  redeem,  such  actions  may  be  maintained 
by  the  mortgagee,  even  before  default.2 

If  no  time  of  payment  be  named,  the  debt  is  due  imme- 
diately, and  the  right  of  possession  and  the  absolute  legal  title 
vest  at  once  in  the  mortgagee,  who  may  maintain  replevin  against 
the  mortgagor  or  any  person  claiming  under  him  ; s  so  also,  if 

1  Russell  v.  Butterfield,  21  Wend.  300. 

*  Brown  v.  Cook,  3  E.  D.  Smith,  123;  Hotchkiss  v.  Hunt,  49  Me.  213. 
3  Howland  v.  Willett,  3  Sandf.  607 ;   Dikeman  v.  Puckhafer,  1  Abb.  N.  S. 
32;  s.  o.  1  Daly,  489;  Brown  v.  Cook,  8  E.  D.  Smith,  123. 
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the  mortgage  provide  an  impossible  time  of  payment  or  pay- 
ment anterior  to  its  own  execution,  it  is  in  legal  effect  payable 
immediately,1  but  if  the  debt  is  payable  on  demand,  and  if  pos- 
session is  reserved  to  the  mortgagor  until  default,  no  action  for 
possession  is  maintainable  under  it  until  payment  is  demanded,* 
and  in  such  case  the  mortgagor  may  recover  the  property  if  it 
be  taken  from  him  without  any  demand.3 

"Where  the  debt  secuted  by  the  mortgage  is  payable  in  in- 
stallment, the  title  of  the  mortgagee  is  as  perfect  when  a  de- 
fault has  been  made  in  the  payment  of  one  installment  as  it  is 
when  the  whole  debt  becomes  due,4  though  on  this  point  there 
is  some  conflict  of  authority.5 

Where  a  mortgage  is  made  to  several  persons  to  secure  sep- 
arate debts,  upon  the  happening  of  a  single  default,  the  mort- 
gagees become  tenants  in  common  of  the  mortgaged  chattels.6 

Mights  of  the  Mortgagee  at  Law,  after  Default. 

Upon  a  breach  of  the  condition,  the  legal  title  to  the  chattels 
mortgaged  becomes  absolute  in,  the  mortgagee,7  and  the  mort- 
gagor from  thenceforth  can  claim  no  rights  except  such  as  are 
recognized  only  in  courts  of  equity.8  The  mortgagee  may 
thereupon  take  possession  of  the  property,  if  he  has  not  done 
so  before,  and,  so  far  as  the  legal  rights  of  the  parties  are  con- 
cerned, he  may  treat  it  as  his  own,  and  squander,  destroy  it,  or 

1  Fuller  t.  Acker,  1  Hill,  473.  s  Livor  v.  Orser,  5  Dvler,  501. 

3  Newman  v.  Finch,  25  Barb.  175. 

*  Halstead  v.  Swartz,  46  How.  289;  s.  c.  1  N.  Y.  Sup.  (T.  &  C.)  559 ;  Robin- 
son Y.  Wilcox,  2  N.  Y.  Leg.  Obs.  160. 

6  See  contra,  Parker  v.  Parshall,  5  N.  T.  Leg.  Obs.  418 ;  Carpenter  t.  Town, 
Lalor,  72. 

6  Tyler  v.  Taylor,  8  Barb. -585. 

'  Brown  v.  Bement,  8  Johns.  96  ;  Ackley  v.  Finch,  7  Cow.  290;  Diwer  v.  Mc- 
Laughlin, 2  Wend.  596 ;  Langdon  T.  Buel,  9  Id.  80-;  Patchin  v.  Pierce,  12  Id.  61 ; 
Fuller  v.  Acker,  1  Hill,  473  ;  Dane  v.  Mallory,  16  Barb.  46  ;  Fox  v.  Burns,  12  Id. 
677  ;  Talman  v.  Smith,  39  Id.  390;  Champlain  v.  Johnson,  39  Id.  606;  Lewis  v. 
Palmer,  28  N.  T.  271 ;  Judson  v.  Easton,  58  N.  Y.  664 ;  affi'g  s.  o.  1  N\  Y.  Sup. 
(T.  &  C.)  598 ;  Campbell  v.  Birch,  60  N.  Y.  214 ;  Halstead  v.  Swartz,  1  N.  Y.  Sup. 
(T.  <fe  C.)  559;  s.  0.  46  How.  289. 

8  Butler  t.  Miller,  1  N.  Y.  (1  Comst.)  496;  Burdick  T.  McVanner,  2  Den.  170 ; 
Charter  v.  Stevens,  3  Id.  33  ;  Campbell  v.  Birch,  60  N.  Y.  214. 
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give  it  away.1  -  From  this  time  the  title  and  right  of  possession 
are  in  the  mortgagee,  and  if  the  mortgagor  retains  possession, 
it  is  only  by  the  sufferance  of  the  mortgagee,  and  as  his  mere 
agent  and  bailee.2  These  legal  rights  cannot  thereafter  be  taken 
from  the  mortgagee  without  his  consent,  except  by  the  judg- 
ment of  a  court  of  equity,  and  a  tender  of  the  debt,  if  made, 
will  not  reinstate  the  title  of  the  mortgagor.3  The  mortgagor 
cannot  maintain  an  action  at  law  concerning  the  property,  and 
his  only  relief  is  in  equity  ;  *  he  has  no  legal  title  -which  will 
serve  as  a  foundation  of  an  action  at  law  for  himself,  and  he 
■cannot  transfer  any  such  title  to  any  one  else.5 

After  default,  the  mortgaged  property  may  be  sold  by  the 
mortgagee  as  his  own,  and  although  the  mortgage  qontain  a 
power  of  sale,  it  will  not  be  necessary  for  him  to  act  under  it 
in  order  to  vest  a  title  in  the  purchaser.6  From  that  time  the 
mortgagor  has  no  interest  in  the  property  which  can  be  taken 
on  execution  against  him,7  and  it  may  be  levied  on  by  the  cred- 
itors of  the  mortgagee  though  he  may  not  fcave  taken  posses- 
sion.8 

If  the  mortgagor  or  any  other  person  in  his  behalf,  or  under 
his  title,  does  anything  after  a  breach  of  the  condition,  which  is 
inconsistent  with  the  mortgagee's  title,  he  will  have  an  action 
against  them  for  trespass  or  conversion,  and  although  a  mort- 
gagee permits  a  mortgagor  to  remain  in  possession  for  more  than 
a,  year  after  forfeiture,  this  will  not  constitute  any  defence  to  an 
action  of  trover  against  a  defendant  who,  at  the  request  of  the 

1  Freedman,  J.,  in  Porter  v.  Parmly,  43  How.  445,  453  ;  Hulsen  v.  Walter,  34 
Id.  388;  Bryant  v.  Woodruff,  6  N.  Y.  Leg.  Obs.  139  ;  Talman  v.  Smith,  39  Barb. 
390 ;  Campbell  v.  Birch,  60  N.  Y.  214. 

5  Fuller  v.  Acker,  1  Hill,  473,  475 ;  Ballou  v.  Cunningham,  60  Barb.  425  ; 
Dudley  v.  Hawley,  40  Id.  897;  Hulsen  v.  Walter,^  How.  385. 

3  Charter  v.  Stevens,  3  Den.  33  ;  Burdiok  v.  McVanner,  2  Id.  170  ;  Campbell 
t.  Birch,  60  N.  Y.  214;  Halstead  v.  Swartz,  1  N.  Y.  Sup.  (T.  &  C.)  559;  s.  o.  46 
How.  289;  Gregory  v.  Thomas,  20  Wend.  17 ;  Otis  v.  Wood,  3  Id.  498. 

1  Stoddard  v.  Denison,  38  How.  296;  s.  c.  7  Abb.  N.  S.  309;  2  Sweeny,  54. 

s  Hulsen  v.  Walter,  34  How.  385. 

*  Burdick  v.  McVanner,  2  Den.  170  ;  Bunacleugh  v.  Poolman,  3  Daly,  236. 

1  Farmers'  Bank  v.  Cowan,  2  Keyes,  218;  Hulsen  v.  Walter,  34  How.  885  ; 
Baltes  v.  Ripp,  3  Keyes,  210,  212;  Champlain  v.  Johnson,  39  Barb.  606. 

•  Ferguson  v.  Lee,  9  Wend.  258. 
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« 

mortgagor,  has  sold  the  property  and  paid  over  the  proceeds  to 
such  mortgagor.1  But  where  the  mortgagor  is  sued  by  the  mort- 
gagee for  conversion  of  the  mortgaged  property,  he  may  miti- 
gate the  plaintiff's  recovery  by  reducing  it  to  the  amount  act- 
ually due  upon  the  mortgage ; 3  and  the  same  rule  would  probably 
prevail  in  favor  of  any  person  who  converted  the  property  for 
the  benefit  of  the  mortgagor,  and  by  virtue  of  an  authority  re- 
ceived from  him. 


Hights  of  the  Mortgagor  in  Equity,  after  Default. 

But  the  mortgagor  has  some  interest  in  the  property  even 
after  forfeiture  of  the  condition.  He  has  the  equitable  right  to 
redeem  until  that  right  is- foreclosed.3  It  has  been  said  that, 
after  forfeiture,  the  mortgagee  is  not  bound  to  receive  payment 
of  the  debt,  but  that  the  mortgagor  must  resort  to  equity  for 
■relief.  This  relief,  however,  according  to  well  settled  rules,  he 
is  entitled  to,  so  that,  if  the  mortgagee  refuse  the  money,  he 
can  be  compelled  by  suit  to  accept  it  and  restore  the  property.4 
If  the  mortgagee  accept  payment  of  the  amount  due  him,  this 
will  be  considered  a  waiver  of  the  forfeiture,5  the  act  of  the 
parties  being  susceptible  of  no  other  construction,  and  the  mort- 
gagee will  then  resume  his  legal  title  ;  but  the  acceptance  of 
a  part  of  the  money  secured  by  the  mortgage  would  not  author- 
ize such  an  inference,  and  the  establishing  of  a  rule  that  the 
payment  of  a  part  should  be  considered  a  waiver  of  the  for- 
feiture would  be  as  inconvenient  to  one  party  as  to  the  other, 
as  it  would  necessarily  embarrass  all  partial  payments.6 

"Where  a  mortgage  is  payable  in  installments,  the  mortgagor 
cannot  redeem  without  paying  the  whole  debt,  even  though  a 
portion  of  it  be  not  due.  The  title  passes  to  the  mortgagee  upon 
the  first  default ;  it  cannot  become  vested^in  parcels,  but  must 
« — 

1  Dudley  v.  Hawley,  40  Barb.  397. 

5  Hinman  v.  JudaOD,  13  Barb.  629;   Pariah  v.  Wheeler,  22  N.  Y.  494,  511. 

3  Farmers'  Bank  v.  Cowan,  2  Keyes,  218  ;  West  v.  Crary,  47  N.  T.  423  ;  Por- 
ter v.  Parmley,  52  N.  Y.  185 ;  Bunacleugh  v.  Poolman,  3  Daly,  236. 
*  Porter  v.  Parmley,  68  N\  Y.  185,  188. 

6  West  v.  Crary,  47  N.  Y.  423;  Patchin  v.  Pierce,  12  Wend.  61. 
"  Nelson,  J„  in  Patchin  v.  Pierce,  12  Wend.  61. 
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become  vested  at  once  or  not  at  all.  The  whole  title  must  be 
divested  by  the  redemption,  and  that  can  only  be  done  on  pay- 
ment of  the  whole  debt.1 

It  has  been  said  that  application  for  redemption  must  be 
made  by  the  mortgagor  within  a  reasonable  time,2  but  there 
seems  to  be  no  definite  test  afforded  by  the  cases  as  to  what  de- 
lay would  be  unreasonable.  In  the  absence  of  authority  it  is- 
believed  that  no  delay  short  of  the  time  prescribed  by  the 
statute  of  limitations,  would  be  conclusive  to  bar  a  mortgagor,, 
without  a  foreclosure  either  by  a  sale  or  by  judicial  sentence ; 
but  that  any  apparent  acquiescence  of  the  mortgagor  in  the  con- 
duet  of  the  mortgagee,  in  taking  the  property  into  his  own  pos- 
session and  using  it  as  his  own,  niight  be  considered  as  evidence, 
more  or  less  weighty  when  considered  in  connection  with  other 
circumstances  of  the  case,  of  an  understanding  or  agreement 
between  the  parties,  by  which  the  mortgaged  chattels  might  be 
treated  as  being  taken  in  satisfaction  of  the  debt. 

The  right  to  redeem  personal  property,  as  much  as  the  right 
to  redeem  real  estate,  carries  with  it  the  right  to  have  an  ac- 
count of  the  rents  and  profits  of  the  mortgaged  property  while 
the  mortgagee  has  been  in  possession,  and  pending  the  litigation 
up  to  the  time  of  making  the  final  decree.  If  this  were  not  so, 
this  right  of  redemption  would,  in  most  cases,  prove  a  barren 
right.  The  claim  to  redeem  would,  in  many  cases,  be  entirely 
defeated  if  the  law  were  otherwise.3 

It  is  said  that  the  mortgagee  has,  at  law,  after  forfeiture, 
"  a  right  to  take  the  property  into  his  possession  and  dispose  of 
it  at  his  pleasure," 4  but  this  statement  needs  some  qualification. 
It  cannot  be  claimed  that  the  mortgagor  has  "  a  right "  to  waste 
or  destroy  the  property  which  has  been  granted  to  him  only  as 

1  Halstead  v.  Swartz,  46  How.  291 ;  s.  c.  1  N.  Y.  Sup.  (T.  &  C.)  559;  Polla  v. 
Lord  Clinton,  12  Ves.  48-59 ;  Robinson  v.  Wilcox,  2  N.  Y.  Leg.  Obs.  160;  Patchin 
v.  Pierce,  12  Wend.  61 ;  4  Kent,  162,  163,  164;  Clark  v.  Griffith,  2  Bosw.  558 ; 
reVd  on  the  special  facta  in  the  case,  24  N.  Y.  595 ;  see  contra,  Parker  v.  Parshall, 
5  N.  Y.  Leg.  Obs.  418  ;  Carpenter  v.  Town,  Lalor,  72. 

8  Pratt  v.  Stiles,  11  How.  211 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  100  ;  Stoddard 
v.  Denison,  38  How.  296 ;  s.  o.  1  Abb.  N.  S.  309 ;  Story's  Eq.  Jur.  §  1031. 

3  Per  E.  D.  Smith,  J.,  in  Pratt  v.  Stiles,  IT  How.  211,  222. 

4  Per  Wells,  J.,  in  Talman  v.  Smith,  39  Barb.  390 ;  Dane  v.  Mallory,  16 
Barb.  53  ;  ante,  p.  445. 
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security,  but  a  court  of  law  will  not  furnish  any  remedy  to  pun- 
ish him,  even  if  he  abuses  the  power  which  is  given  to  him. 
The  party  aggrieved  must  go  into  a  court  of  equity,  which  alone 
can  afford  him  redress.1  If  the  mortgagee,  after  taking  the 
property  into  his  possession,  has  sold  or  destroyed  it,  and  there- 
by put  it  beyond  the  power  of  the  court  to  allow  a  redemption 
so  as  to  re-invest  the  title  in  the  mortgagor,  the  mortgagee  may 
still  seek  compensation  in  equity.  But  relief  in  equity  can  be 
granted  only  upon  payment  or  tender  of  payment  of  the  whole 
mortgage  debt,  which  must  be  averred  and  proved.  If  the 
property  be  sold  by  the  mortgagee  for  more  than  the  mortgage 
debt  and  costs  of  sale,  then  perhaps  a  tender  would  be  unneces- 
sary, but  if,  after  applying  the  proceeds  of  the  sale,  any  part  of 
the  mortgage  debt  be  still  unpaid,  the  mortgagee  must  have 
paid  or  tendered  to  him  the  balance  due  before  he  can  be  prose- 
cuted in  any  form  of  action,  whether  for  unfairly  disposing  of 
the  property  or  otherwise.3 

A  court  of  equity  will  also,  in  proper  cases,  interfere  to  pre- 
vent, upon  equitable  grounds,  the  wrongful  exercise  of  the  legal 
powers  of  the  mortgagee,  and  for  that  purpose  it  will  enjoin 
the  mortgagee  from  selling,  or  if  necessary  it  will  appoint  a  re- 
ceiver to  take  possession  of  the  property ;  hut  an  injunction  will 
not  be  granted,  neither  will  a  receiver  be  appointed  against  a 
mortgagee  in  possession,  unless  there  be  evidence  of  danger  to  the 
property,  and  of  irresponsibility  on  the  part  of  the  mortgagee.8 

A  mortgagee  may  also  be  restrained  by  injunction  from 
taking  possession  until,  default  having  occurred,  the  possessory 
right  of  the  mortgagor,  reserved  to  him  in  the  mortgage,  has 
ceased.4 

Liabilities  and  Duties  of  the  Mortgagee  on  talcing  Possession. 

When,  upon  default,  the  mortgagee  takes  possession,  he  be- 
comes the  legal  owner ;  but  the  mortgagor  thereupon  acquires 

1  Stoddard  v.  Deniaon,  38  How.  296  ;  s.  c.  1  Abb.  N.  S.  309. 

2  Per  Monell,  J.,  in  Stoddard  v.  Denisou,  38  How.  296,  306 ;    s.  o.  1  Abb. 
N.  S.  309. 

s  Bayaud  v.  Fellows,  28  Barb.  451. 

*  Ford  v.  Ransom,  39  How.  429 ;  s.  o.  8  Abb.  N   S.  416. 

29 


450  THE  LA.W  OF  MORTGAGES. 

the  right  to  have  the  value  of  the  mortgaged  property  applied 
in  reduction  of  the  mortgage  debt.1  If  the  mortgagee  retains 
the  property  for  his  own  use,  he  becomes  the  purchaser  of  it 
for  whatever  may  be  its  fair  market  value,  if  the  mort- 
gagor elects  to  treat  him  as  such ;  and  if  he  does  not  elect  to 
•occupy  this  position,  he  should  have  the  value  determined  and 
the  right  of  redemption  extinguished  by  a  sale.3  The  taking 
possession  will,  if  the  property  be  of  sufficient  value,  be  a  satis- 
faction of  the  debt,  though  the  mortgagor's  right  of  redemp- 
tion will  not  thereby  be  extinguished.3 

From  the  time  of  taking  possession  the  mortgagee  acquires 
not  only  the  rights,  but  the  responsibilities  of  ownership ;  if 
the  property  be  lost  or  destroyed,  it  is  his  loss ;  and  no  matter 
what  becomes  of  it,  unless  the  mortgagor  is  responsible  in  some 
way  for  the  loss  or  injury  which  it  may  have  sustained  j  the 
mortgagee  must  still  credit  its  full  value  at  the  time'  of  his 
taking  it  .upon  the  mortgage  debt.4 

If  the  mortgagee  causes  a  fair  sale  to  be  made  of  the  prop- 
erty, the  price  obtained,  after  defraying  the  costs  and  expenses 
of  the  sale,  will  be  the  limit  of  the  amount  which  he  will  be 
required  to  credit  upon  the  debt ; 5  and  if  the  amount  thus  pro- 
duced is  not  sufficient  to  satisfy  the  debt,  he  may  maintain 
an  action  for  the  deficiency.6  But  if  there  remains  a  surplus  in 
the  hands  of  the  mortgagee,  after  satisfying  the  debt  of  the  mort- 
gagor and  all  proper  costs  and  charges,  this  surplus  will  be  the 
property  of  the  mortgagor,  and  can  be  recovered  by  him  by  suit 
in  equity  or  in  the  equitable  action  for  money  had  and  received.7 

If,  after  a  sale  of  a  portion  of  the  mortgaged  property,  the 
claims  of  the  mortgagee  are  completely  satisfied,  the  title  of  the 
residue  revests  absolutely  in  the  mortgagor,  and  a  subsequent 
sale  of  the  remainder  is  tortious.8 

1  Case  v.  Boughton,  11  Wand.  106.  "  Craig  v.  Tappin,  2  Sandf.  Ch.  78,  90. 

*,  Stoddard  v.  Denison,  88  How.  296. 

4  Pulver  v.  Richardson,  3  N.  Y.  Sup.  (T.  &  C.)  436. 

6  Olcott  v.  Tioga  R.  R.  Co.  40  Barb,  180 ;  s.  o.  27  N.  T.  546 ;  Ballon  v.  Cunning- 
ham, 60  Barb.  425 ;  Huggans  v.  Fryer,  1  Lans.  276. 

"  Case  v.  Boughton,  11  Wend.  106. 

7  Per  Oomstock,  Ch.  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494,  511. 
•  Charter  v.  Stevens,  3  Den.  33. 
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Foreclosure  of  Chattel  Mortgages. 

The  mortgagee  of  chattels  whose  title  has  become  absolute, 
Is  not  bound  to  foreclose  either  by  action  or  otherwise,  but  he 
should  do  so  in  order  to  extinguish  the  equity  of  redemption  of 
the  mortgagor.1  A  foreclosure  by  action  would  without  doubt 
be  proper,  and  the  court  in  such  cases  might  either  confirm  the 
title  of  the  mortgagee  in  default  of  a  prompt  redemption,  or 
direct  a  sale  as  justice  would  require  ; a  but  the  common  method 
is  by  sale  without  judicial  decree. 

If  the  sale  be  made  by  the  consent  of  the  mortgagor,  this 
will  be  equivalent  to  a  foreclosure,  and  the  title  of  the  pur- 
chaser cannot  be  assailed  by  creditors  of  the  mortgagor,  if  they 
had  no  lien  on  the  property  at  the  time  of  the  sale.3  But  the 
right  of  the  mortgagee  to  terminate  the  relation  under  which 
he  holds  the  property  by  a  sale,  does  not  depend  on  any  express 
authority  from  the  mortgagor,  whether  granted  as  a  power  con- 
tained in  the  mortgage,  or  by  consent  given  subsequently.  It 
rests  on  a  general  principle  of  law,  which  permits  both  mort- 
gagees and  pledgees  to  compel  the  persons  whose  property  they 
hold  as  security  either  to  redeem,  or  to  suffer  the  property  to 
be  sold  for  the  joint  benefit  of  the  parties  having  claims  upon 
it.  In  order  to  do  this,  however,  the  mortgagee  must  give 
reasonable  notice  to  the  mortgagor  to  redeem,  and  of  the  in- 
tended sale.4 

The  notice  should  be  given,  but  it  is  not  clear  but  that  the 
sale  may  be  a  private  sale — that  is,  without  public  competition — 
if  it  be  made  in  good  faith,  and  if  the  mortgage  contains  an 
authority  to  sell  at  private  sale.5  The  time  granted  by  the 
notice  is  to  enable  the  mortgagor  to  redeem,  rather  than  to  ap- 
prize him  of  the  time  and  place  of  sale;6  but  the  common 

1  Hulsen  v.  Walter,  34  How.  385. 

*  Hart  v.  Ten  Eyok,  2  Johns.  Ch.  100 ;  Charter  v.  Stevens,  3  Den.  33  ;  Good- 
year v.  Brooks,  2  Abb.  N.  S.  296  ;  s.  c.  4  Robt.  682. 

'  Talman  v.  Smith,  39  Barb.  390. 

*  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  1 00 ;  Patchin  v.  Pierce,  1 2  Wend.  63;  Charter 
'«,  Stevens,  3  Den.  33 ;  Lansing  v.  Goelet,  9  Cow.  37? ;  Rich  v.  Milk,  20  Barb.  616. 

t  Chamberlain  v.  Martin,  43  Barb.  607. 

0  Haskins  v.  Patterson,  1  Edm.  Sel.  Cas.  120. 
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usage  is  so  strongly  in  favor  of  public  sales,  that  a  private  sale 
would  be  closely  scrutinized  as  being  suspicious. 

The  common  form  of  a  mortgage  upon  chattels  includes  a 
power  to  sell  upon  default,  and  a  sale  made  under  such  power 
will  bar  the  equity  of  redemption.  If  the  power  be,  as  it  often 
is,  to  sell  either  "  at  public  or  private  sale,"  it  is  clear  that  a 
private  sale,  conducted  honestly  and  in  good  faith,  will  bind  the 
mortgagor ;  but  there  may  be  a  question  as  to  whether  this- 
power  dispenses  with  the  necessity  of  giving  notice  of  the  in- 
tended sale  to  the  mortgagor.  In  Chamberlain  v.  Martin  (43 
Barb.  6,07),  the  mortgagee  had  sold  the  mortgaged  chattels  at. 
private  sale,  and  without  notice,  and  in  an  action  to  recover  the 
deficiency  unpaid  upon  the  debt,  it  was  held  that  the  price  re- 
ceived at  the  sale  was  the  sum  which  should  be  applied  upon 
the  mortgage  debt,  and  for  which  the  mortgagee  should  be 
accountable.  •  It  was  found,  as  a  matter  of  fact,  that  the  sale 
was  for  full  value,  and  this  may  weaken  the  force  of  the  decis- 
ion, since  the  judgment  would  have  been  the  same  if  the  sale  had 
amounted  to  a  conversion ;  but  the  reasoning  of-  the  court  went 
even  beyond  the  necessities  of  the  case,  and  justified  a  private 
sale  under  a  general  authority  to  sell,  without  describing  the 
manner  of  sale.  In  Ballou  v.  Cunningham  (60  Barb.  425),  the 
same  question  was  presented,  and  it  was  held  by  a  divided  court 
that  under  an  authority  to  dispose  of  the  property  at  private 
sale,  the  sale  may  be  not  only  private,  but  also  without  notice. 
The  dissenting  opinion  of  Mullin,  J.,  is  printed  by  mistake  in 
4  Lans.  74,  as  the  opinion  of  the  court. 

In  Huggans  v.  Fryer  (1  Lans.  276),  under  an  authority  to 
sell  at  public  or  private  sale,  a  public  sale,  though  without  direct 
or  personal  notice  to  the  mortgagor,  was  held  to  be  good,  and  it 
was  remarked  by  the  court  that  an  authority  to  sell  at  private 
sale  was  entirely  inconsistent  with  direct  notice  to  the  mort- 
gagor of  such  sale.  It  is  manifest  that,  in  most  cases,  the  only 
notice  of  an  intended  private  sale  which  could  be  given  would 
be  a  notice  that,  on  or  after  such  a  date,  the  mortgagee  would 
sell  for  the  best  price  which  he  could  obtain  at  private  sale,  if 
redemption  were  not  had  in  the  mean  time.  It  is  not  believed 
that  any  such  notice  is  necessary,  though  it  might  properly  be, 
given. 
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A  collusive  and  fraudulent  sale,  whether  public  or  private, 
would  of  course  be  void.1 

In  an  ordinary  case  of  the  foreclosure  of  a  chattel  mortgage 
the  mortgagee  will  be  desirous  of  so  conducting  his  proceedings 
as  to  avoid  all  suspicion  of  bad  faith.  There  is  no  definite 
course  of  practice  laid  down  in  the  cases  or  by  statute,  and  in 
the  absence  of  any  other  guide,  it  would  be  safe  to  adopt  the 
method  of  sale  and  of  giving  notice  prescribed  by  statute  for 
sales  of  goods  and  chattels  upon  execution.  This  would  involve 
the  fastening  up  of  written  or  printed  notices  of  the  sale,  in 
three  public  places  of  the  town  where  such  sale  is  to  be  had, 
specifying  the  time  and  place  where  the  same  is  intended  to  be 
had,  at  least  six  days  previous  t<3  such  time.3  One  of  these 
notices  should  also  be  delivered  to  the  mortgager  personally,  or 
left  at  his  place  of  residence.  An  advertisement  of  the  notice 
in  a  newspaper  may  or  may  not  be  made,  according  to  the 
special  circumstances  of  each  case ;  and  it  should  be  made  if,  in 
the  judgment  of  the  mortgagee,  the  probability  of  a  larger  at- 
tendance and  of  better  prices  would  render  the  incurring  of  the 
expense  prudent  or  desirable  for  the  interests  of  all  concerned. 
In  general,  it  may  be  remarked  that  in  small  towns  the  posting 
of  the  notices  will  afford  sufficient  publicity,  while  in  large  cities 
chattels  of  any  considerable  value  should  not  be  sold  without 
advertising  the  notice  of  sale  in  one  of  the  public  prints. 

The  mortgaged  property  should  not  be  exposed  for  sale,  un- 
less the  same  be  present  and  within  the  view  of  those  attending 
such  sale,  and  it  must  be  offered  for  sale  in  such  lots  and  parcels 
as  shall  be  calculated  to  bring  the  highest  price.3 

The  foreclosure  of  chattel  mortgages  is  commonly  conducted 
by  constables  and  others  familiar  with  the  routine  of  sales  upon 
execution.  The  practice  is  for  these  persons  to  require  a  power 
of  attorney  from  the  mortgagee,  with  a  covenant  as  to  the 
validity  of  the  instrument,  and  they  then  take  possession  of 
the  property,  by  force  if  necessary,  and  proceed  to  make  the 
isale.    If  the  instrument  is  in  all  respects  valid,  they  are  protected 

1  Pratt  T.  Stiles,  17  How.  211 ;  a.  c.  9  Abb.  150. 
*  2  R.  S.  366,  §  21. 
3  2  R.  S.  367,  §  23. 
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against  actions  for  trespass  or  conversion,  just  as  they  would  be 
if-  the  mortgagee  had  an  absolute  title. 

i 

Who  may  Purchase  at  the  Foreclosure  Sale. 

It  was  said  in  The  Buffalo  Steam  Engine  Works  v.  The 
Sun  Mutual  Insurance  Co.  (17  N.  Y.  401,  403),  that  a  mort- 
gagee, becoming  himself  a  purchaser  at  a  sale  by  virtue  of  a 
power  of  sale  contained  in  the  mortgage,  acquires  no  additional 
title  by  the  sale,  but  remains  mortgagee  still,  and  this  principle 
was  affirmed  in  PuVoer  v.  Richardson  (3  N.  Y.  Sup.  [T.  &■ 
C]  436),  on  the  authority  of  the  case  first  cited. ,  The  principle 
of  these  decisions  is,  that  in  making  the  sale  the  mortgagee  acta 
as  the  agent  for  the  mortgagor,  and  that,  being  an  agent  to  sell, 
it  is  unlawful  for  him  also  to  purchase.  But  the  case  of  The 
Buffalo  Steam  Engine  Works  v.  The  Sun  Mutual  Insurance  Co.. 
{supra),  was  directly  overruled  in  Olcott  v.  Tioga  Railroad  Co. 
{27  1ST.  Y.  546,  565 ;  affi'g  s.  c.  40  Barb.  179),  a  fact  which 
could  not  have  been  brought  to  the  notice  of  the  court  in 
Pul/ver  v.  Richardson.  The  earlier  case  was  said  to  have  been 
disposed  of  on  other  grounds,  and  the  court,  in  Olcott  v.  Tioga 
Railroad  Co.  {supra),  held  that  the  mortgagee  may  purchase 
the  property  at  a  fair  sale  for  his  own  use,  and  that  he  will  take 
free  from  any  equity  of  redemption  of  the  mortgagor. 

This  rule  is  in  harmony  with  what  has  always  been  the  prac- 
tice in  this  State,  and  the  inconvenience  and  expense  of  a  resort 
to  the  equity  powers  of  courts  to  effect  such  foreclosures,  which 
would  be  the  probable  consequence  of  denying  to  mortgagees, 
the  right  to  purchase,  might  be  productive  of  greater  oppression 
to  mortgagors  than  could  result  from  maintaining  that  right. 
A  mortgagee  is  not  solely  the  agent  or  trustee  of  the  mortgagor ; 
he  is  a  creditor  having  interests  to  protect,  and  has  rights  which 
a  naked  trustee  may  not  have.1  In  this  State,  to  avoid  all  ques- 
tion, express  authority  is  given  by  statute  to  mortgagees  of  real 
estate  to  become  the  purchasers  at  sales  made  by  themselves,  or 
by  their  direction  under  a  power  of  sale  in  the  mortgage,  al- 
though the  power  itself  may  not  confer  the  authority ;  and  in 

'  Waters  v.  Grower,  11  CI.  &  Fin.  684. 
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judicial  sales  under  decrees  and  judgments  of  the  courts,  the 
creditor  plaintiffs,  for  whose  benefit  the  sales  are  made,  are  per- 
mitted to  purchase.  Powers  of  sale  are  construed  liberally  for 
the  purpose  of  effecting  the  general  object,  and  neither  the  in- 
terest of  the  mortgagee  or  mortgagor  will  be  advanced  by  for- 
bidding purchases  by  the  mortgagee.  The  security  of  the  mort- 
gagee would  be  less  valuable,  and  the  mortgagor  would  lose  the 
benefit  of  the  competition  of  the  mortgagee  upon  the  sale.1 

Enforcing  the  Personal  Liability  of  the  Mortgagor  for 
Deficiency  after  Foreclosure. 

The  personal  liability  of  the  mortgagor  is  not  necessarily 
implied  from  the  giving  of  the  mortgage,  unless  the  instrument 
contains  an  tfepress  acknowledgment  of  an  existing  debt.8  But 
a  recital  that  it  is  given  as  security  for  an  indebtedness  owing 
from  the  mortgagor  to  the  mortgagee,  is  evidence  of  such  a 
debt.3 

The  fact  that  security  is  given  does  not  destroy  the  debt, 
and  the  mortgagee  may  sue  for  the  debt  without  foreclosing, 
even  though  the  mortgage  contains  a  power  of  sale.4  Or  he 
may,  if  he  prefers  to  do  so,  first  sell  the  chattels  and  then  sue 
for  the  deficiency,5  and  he  will  be  entitled  to  recover  if  the 
sale  be  authorized  by  the  power,  even  though  it  be  private  and 
without  notice  to  the  mortgagor.6 

If  the  sale  be  unauthorized,  or  such  as  the  court  cannot  ap- 
prove, the  mortgagee  will  be  treated  as  if  he  had  himself  pur- 
chased the  property  at  the  full  market  price,  and  will  then  be 
entitled  to  recover  only  what  remains.' 

A  sale  of  mortgaged  chattels  subject  to  the  mortgage,  im- 
poses no  personal  liability  on  the  purchaser.     The  alternative  of 

1  Elliott  v.  Wood,  45  N".  Y.  71,  78 ;  affi'g  a.  o.  53  Barb.  285 ;  Richard  v. 
Holmes,  18  How.  U.  S.  143. 

2  Culver  T.  Sisson,  3  N.  Y.  (3  Comst.)  264;  Salisbury  y.  Phillips,  10  Johns.  57. 

3  Elder  v.  Rouse,  15  Wend.  218.  *  Sterling  v.  Rogers,  25  Wend.  668, 
11  Case  v.  Boughton,  11  Wend.  106. 

'  Huggans  v.  Fryer,  1  Lans.  276 ;  Oleott  v.  Tioga  R.  R.  Co.  40  Barb.  180 
s.  o.  27  N.  Y.  546 ;  Ballou  v.  Cunningham,  60  Barb.  425. 

7  Craig  v.  Tappin,  2  Sandf.  Ch.  78,  90 ;  Stoddard  v.  Denison,  38  How.  296 
Pulver  v.  Richardson,  3  N.  Y.  Sup.  (T.  &  C.)  436. 
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non-payment  may  be  a  loss  of  the  property,  but  it  will  remain, 
at  the  election  of  the  purchaser;  either  to  pay  the  debt  or  incur 
the  forfeiture.1  But  if  it  is  part  of  the  consideration  of  the 
contract  of  sale  that  the  purchaser  shall  pay  the  mortgage  debt, 
this  will  be  a  valid  agreement,  and  it  will  be  governed  by  the 
same  rules  which  control  with  regard  to  the  assuming  of  mort- 
gages of  real  estate.2 

It  was  held  in  Ford  v.  David  (1  Bosw.  569),  that  the-  mort- 
gagee could  not  recover  upon  an  agreement  to  assume  the  debt 
made  by  a  purchaser  of  the  mortgaged  chattels,  if  the  person 
from  whom  the  purchaser  obtained  the  title  was  not  himself 
personally  obligated.  The  authorities  upon  which  this  decision 
was  rendered,  have,  however,  been  criticised.3 

1  HamiU  v.  Gillespie,  48  N.  Y.  556,  559.  ■? 

2  See  ante,  pp.  185  et  seq.  3  See  ante,  p.  191. 
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Assignments  of  Chattel  Mortgages. 

Chattel  mortgages  may  be  assigned,  and  the  principles 
which  govern  the  rights  of  the  parties  under  the  assignment 
are,  in  general,  those  which  apply  to  assignments  of  mortgages 
of  real  estate. 

Like  a  mortgage  of  real  estate,  a  chattel  mortgage  is  collat- 
eral to  the  debt  which  it  is  made  to  secure ;  an  assignment  of 
the  debt  carries  the  mortgage,1  and  an  assignment  of  the  mort- 
gage without  the  debt  is  a  nullity.  But  the  mortgage  is  inci- 
dent to  the  debt,  and  not  to  the  mere  evidence  of  the  debt ;  and 
the  retention  of  the  note  or  bond  which  is  the  evidence  of  the 
debt,  by  the  assignor,  does  not  conclusively  establish  tbat  he  did 
not  intend  to  transfer  with  the  mortgage,  the  debt  recited  in  it.3 
The  presumption  is  in  the  oppbsite  direction,  for  when  a  thing 
is  granted  everything  possessed  by  the  grantor  passes,  as  inci- 
dent, which  is  necessary  to  make  the  grant  effectual.3 

After  default  has  occurred  in  the  condition  of  a  chattel 
mortgage,  the  mortgagee  is  the  legal  owner,  and  can  make  a 
valid  transfer  of  the  property  itself.  If,  therefore,  he  should, 
after  that  time,  assign  the  mortgage  retaining  the  debt,  his  as- 
signee would  still  acquire  his  rights  in  the  mortgaged  property.4 
Especially  would  this  be  the  case  if  the  assignment  were  made 
at  the  request  of  the  mortgagor,  to  secure  a  new  debt.5 

1  Langdon  v.  Buel,  9  Wend.  80.  «  Hill  v.  Beebe,  13  N.  Y.  (3  Kern.)  556. 

3  Campbell  v.  Birch,  60  N.  Y.  214.         i  Campbell  v.  Birch,  60  N.  Y.  214. 
5  Campbell  v.  Birch,  1  Lans.  178;  a.  c.  affi'd  60  N.  Y.  214. 
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An  assignee  of  a  chattel  mortgage,  like  an  assignee  of  almost 
any  other  kind  of  chose  in  action,  takes  subject  to  all  the  equi- 
ties existing  at  the  time  of  the  assignment  in  favor  of  the 
debtor  against  the  assignor,  and  any  demand  which  the  debtor 
might,  at  any  time,  have  applied  or  set  off  against  the  assignor, 
he  may  apply  or  set  off  against  the  assignee.1  Negotiable  instru- 
ments, by  an  exception  to  the  general  rule,  made  to  facilitate 
dealings  between  merchants,  are  valid  in  the  hands  of  a  pur- 
chaser for  value  and  before  maturity,  as  against  almost  any  de- 
fence. An  assignment  or  transfer  of  a  promissory  note  secured 
by  a  mortgage,  transfers  both,  and  the  bona  fide  purchaser  of 
the  note  takes  the  mortgage  free  from  all  equities.3 

Remedies  against  a  Mortgagor  for  Assuming  to  Sell  the 
Property  Free  from  the  Mortgage  Lien. 

In  sales  of  personal  property,  a  warranty  of  title  is  always 
implied,  though  the  rule  is  different  as  to  real  estate.8  When  a 
mortgagor  in  possession  of  chattels  sells  them  to  an  innocent 
purchaser,  he  is  bound  to  assure  to  him  the  title.  If  the  mort- 
gage has  been  regularly  and  properly  filed,  and  is  in  other  re- 
spects valid,  the  mortgagee  may  pursue  the  property  in  the  hands 
of  the  purchaser,  who  will  be  compelled  to  look  to  his  vendor ; 
but  whether  it  has  been  properly  filed  or  not,  the  mortgagee 
may  proceed  against  the  mortgagor  for  a  fraudulent  conceal- 
ment of  the  lien  and  a  conversion  of  the  property.4 

If  any  person  shall  have  acquired  the  rights  of  the  mort- 
gagor, as  by  a  sale  subject  to  the  mortgage,  a  sale  by  any  such 
person  absolutely  would  render  him  liable  to  the  mortgagee  as 
for  a  conversion.  In  such  ■a  case  the  act  of  the  assignee  would 
be  the  same  as  if  it  had  been  the  act  of  the  party  himself,  and  an 
absolute  sale  by  him  would  be  an  explicit  repudiation  of  the 
stipulation  under  which  he  held  possession,  instead  of  an  exer- 
cise of  the  rights  given  to  him  by  it.5 

>  HaTtley  v.  Tatnam,  1  Keyes,  222. 

s  Gould  v.  Marsh,  1  Hun,  566  ;  a.  c.  4  N.  Y.  Sup.  (T.  &  C.)  128;  Carpenter  v. 
Longan,  16  Wall.  271. 

3  Chapin  v.  Shafer,  49  N.  Y.  407,  413.  *  Rust  v.  Morse,  2  Hill,  255. 

6  Fenn  v.  Bittleson,  2  Wela.  Hurl.  <fe  Gor.  152  ;  s.  o.  8  Eng.  L.  &  Eq.  485. 
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The  rule  is  different  where  the  sale  is  the  act  of  the  law  or 
of  one  of  its  officers.  An  assignment  in  bankruptcy  or  for  the 
benefit  of  creditors,  only  passes  the  interest  of  the  mortgagor, 
and  this  is  the  effect  of  a  sale  by  a  sheriff  under  an  execution. 
Such  a  sale,  therefore,  does  not  amount  to  a  conversion  of  the 
property  ;  it  is  an  act  under  the  agreement  by  which  the  mort- 
gagor is  assured  a  right  of  possession,  and  as  such,  is  lawful.1 

In  addition  to  claims  for  damages  against  a  mortgagor,  it 
is  provided  by  Laws  of  1871,  c.  77,  that  any  mortgagor  of  per- 
sonal property  who  shall  thereafter,  with  intent  to  defraud  a 
mortgagee  or  purchaser  of  such  property,  sell,  assign,  exchange, 
secrete,  or  otherwise  dispose  of  any  personal  property  upon 
which  he  shall  have  given  or  executed  a  mortgage,  or  any  instru- 
ment intended  to  operate  as  a  mortgage,  which  at  the  time  is  a 
lien  thereon,  shall  be  deemed  guilty  of  a  misdemeanor,  and^ 
upon  conviction  thereof,  shall  be  punished  by  a  fine  not  ex- 
ceeding three  times  the  value  of  such  property  so  sold,  assigned, 
exchanged,  secreted  or  otherwise  disposed  of,  or  by  imprison- 
ment in  the  county  jail  of  the  county  in  which  such  offense  is 
committed,  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment. 

When  the  Mortgage  will  be  Discharged  by  the  Act  of  the  Mort- 
gagee in  Assenting  to  a  Sale. 

Knowledge1  by  the  holder  of  a  mortgage  of  real  estate,  that 
the  mortgagor  is  selling  the  mortgaged  premises,  or  even  his 
consent  thereto,  will  not  discharge  the  land  from  the  lien,  be- 
cause the  mortgagee  will  not  be  presumed  to  intend  to  contra- 
dict the  notice  of  his  claims  as  shown  by  the  public  records.* 
But  it  cannot  be  assumed  that  the  same  rule  would  apply  to  k 
mortgages  of  chattels.     The  mortgagee  of  chattels  is,  at  law,   ' 
the  owner  of  them,  and  if  he  should  assent  to  an  absolute  sale 
to  a  third  person,  he  would  be  treated  as  having  authorized  the   , 
mortgagor  to  make  the  sale  as  his  agent.     If  both  mortgagor 

1  Goulet  v.  Asseler,  22  N.  Y.  225  ;  Hull  v.  Carnley,  11  N.  T.  (1  Kern.)  501 ; 
s.  c.  17  N.  Y.  202;  Manning  v.  Monaghan,  23  Id.  539;  s.  c.  28  Id.  585;  Porter  v. 
Parmley,  52  Id.  185  ;  Van  Antwerp  v.  Newman,  2  Cow.  543. 

5  Rice  v.  Dewey,  54  Barb.  455. 
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and  mortgagee  unite  in  inducing  an  innocent  person  to  purchase, 
concealing  from  him  the  existence  of  the  mortgage,  it  is  not  be- 
lieved that  they  could  use  the  filing  as  a  means  for  perpetrating 
a  fraud.  In  transactions  concerning  real  estate,  the  records  are 
commonly  resorted  to  for  information  concerning  the  title,  and 
the  primary  object  of  the  records  is  to  furnish  such  information. 
In  dealing  with  personal  property,  on  the  contrary,  possession  is 
the  evidence  of  ownership  most  usually  relied  on ;  and  while 
the  statute  allows  a  mortgagee  to  rebut  the  presumption  of  fraud 
arising  from  a  want  of  possession  in  him,  on  condition  that  the 
mortgage  be  ■  filed,  the  filing  is  not  such  a  notice  to  the  world 
as  would  excuse  the  mortgagee  from  omitting  to  mention  his 
claims  to  a  person  intending  to  purchase  the  property. 

Even  the  fact  that  the  purchaser  had  knowledge  of  the  mort- 
gage will  not  always  protect  a  mortgagee  who  has  been  a  party 
to  the  sale.  In  Hickerson  v.  Raeder  (1  Keyes,  492),  the  pur- 
chaser of  mortgaged  chattels  paid  to  the  mortgagee  a  portion  of 
the  price,  under  an  agreement  that  the  latter  should  release  his 
claims ;  the  mortgagee,  in  effect,  consented  to  this,  agreeing  to 
look  to  the  debtor  personally  for  the  balance,  and  it  was  held 
that  the  purchaser  took  the  property  discharged  from  the  mort- 
gage. 

Sights  of  Successive  Mortgagees  of  the  same  Property  as 
against  each  other. 

A.  second  mortgage  of  chattels  must  be  judged  by  the  same 
rules  which  control  in  the  case  of  a  first  mortgage,  as  against  ' 
every  one  but  the  prior  mortgagee,1  but  in  considering  the  rela- 
tions between  the  holders  of   successive  mortgages  upon  the 
same  personal  property,  various  interesting  questions  will  arise. 

The  only  legal  rights  which  remain  in  a  mortgagor  of  chat- 
tels after  the* execution  of  the  mortgage,  are  the  right  of  pos- 
session, if  that  has  been  reserved  by  him,  and  the  right  to  defeat 
the  title  of  the  mortgagee  by  the  performance  of  the  condi- 
tion.3 After  default  in  the  performance  of  the  condition,  he 
has  neither  right  of  possession  nor  legal  title ;  he  has  in  fact 

1  Smith  t.  Smith,. 11  Shepl.  555. 

8  Mattison  y.  Baucus,  1  N.  Y.  (1  Comst.)  295 ;  Butler  v.  Miller,  Id.  496,  500 ; 
JLyon  y.  Coburn,  1  Oush.  278. 
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only  a  right  of  action  in  equity  to  compel  the  mortgagee  to 
allow  him  to  redeem.  Both  the  legal  rights  which  exist  before 
default,  and  the  equitable  claim  which  remains  afterwards  may 
be  sold  or  mortgaged,  but  the  purchaser  or  mortgagee  will  take 
only  the  rights  which  the  mortgagor  had  to  transfer,  and  sub- 
ject to  the  title  of  the  prior  mortgagee.  If  the  subsequent 
mortgage  be  made  while  the  mortgagor's  right  of  possession 
remained,  the  junior  mortgagee  would  acquire  that  right,  but  if 
it  be  made  after  the  mortgagor's  right  of  possession  had  ceasedr 
he  would  only  gain  a  right  to  equitable  relief  upon  bringing  an 
action,  since  the  prior  mortgagee  would,  after  that  time,  have  a 
perfect  legal  right  to  take  the  property  into  his  possession  and 
sell  and  dispose  of  it  as  his  own.1  A  second  mortgage  of  chat- 
tels made  after  def aidt  has  occurred  upon  the  first,  does  not  pass 
any. legal  title,  and  if  made  before  default,  all  of  the  legal  rights 
which  it  does  confer  are  subject  to  be  destroyed  by  a  breach  of 
the  condition. 

In  Rugg  v.  Barnes  (2  Cush.  591),  a  portion  of  the  mort- 
gaged property  was  taken  possession  of  by  the  first  mortgagee, 
after  default,  and  the  remainder  was  sold  by  the  sheriff  on  an 
execution  against  the  mortgagor ;  the  second  mortgagee  made  a 
demand  on  the  sheriff  before  the  sale,  and  after  the  sale  had 
been  made  he  sued  the  sheriff  for  a  conversion.  ■  It  was  held 
that  when  the  plaintiff  made  his  demand  and  at  the  commence- 
ment of  the  action,  he  had  a  mere  right  of  redeeming  the  first 
mortgage  and  not  the  right  of  possession,  and  that  the  action 
would  not  lie. 

In  Rale  v.  Omaha  National  Bank  (1  J.  &  S.  207),  the  de- 
fendant held  a  chattel  mortgage  subject  to  an  equitable  lien 
belonging  to  the  plaintiff,  which  equitable  lien  arose  out  of  a 
clause  contained  in  a  lease.  The  mortgagee  sold  the  property 
and  the  senior  equitable  incumbrancer  brought  an  action,  but  it 
was  held  that  he  could  not  recover.  The  decision  was  put  upon 
the  ground  generally  that  a  sale  by  the  second  mortgagee,  with- 
out notice  being  taken  of  a  prior  mortgage,  would  not  amount 
to  a  trespass,  since  the  rights  of  the  prior  lienor  could  receive  no- 

1  Hnlsen  v.  Walter,  34  How.  388 ;  Porter  v.  Parmley,  43  How.  445,  453 ; 
Campbell  v.  Birch,  60  N.  Y.  214- 
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legal  injury.  The  court  regarded  such  a  sale  as  being  similar 
in  principle  to  a  sale  of  mortgaged  property  under  an  execution, 
where  this  would  be  the  rule.1  If  the  analogy  be  carried  out, 
it  would  result  in  holding  that  if  the  condition  in  the  prior 
mortgage  shall  have  been  forfeited  at  the  time  of  the  sale  by 
the  second  mortgagee,  the  parties  promoting  such  a  sale  would 
be  liable  as  trespassers  or  for  a  conversion,  for  the  law  is  well 
settled  that  this  is  the  case  where  a  sale  under  an  execution 
against  the  mortgagor  is  made  after  default.2 

In  Lempke  v.  Peterson  (reported  in  New  York  Daily  Reg- 
ister, February  17,  1876),  the  following  opinion  was  rendered 
by  McAdam,  J. :  "  The  chattel  mortgage  to  the  plaintiff  was 
properly  filed,  and  the  plaintiffs  title  to  the  mortgaged  property 
became  absolute  upon  the  mortgagor's  default  in  payment. 
After  the  plaintiff's  title  under  his  mortgage  became  absolute, 
the  mortgagor  executed  a  second  mortgage  upon  the  same  prop- 
erty to  the  defendant,  who  directed  its  foreclosure.  As  to  the 
plaintiff,  the  sale  under  the  foreclosure  ipso  facto  constituted  a 
conversion  of  the  mortgaged  property,  and  furnished  him  with 
a  good  right  of  action.8  The  defendant's  admission  upon  the 
trial  puts  the  value  of  the  mortgaged  property  at  $582,  the 
amount  of  the  plaintiff's  mortgage  debt,  and  the  plaintiff  is  en- 
titled to  judgment  for  this  amount,  with  interest." 

Priority  of  Chattel  Mortgages,   independent  of  Recording 

Acts. 

"Where  two  liens  are  claimed  on  the  same  chattel  under 
agreements  made  with  the  owner,  the  order  of  time  in  which 
the  agreements  were  made  will  in  general,  and  independent  of 
the  recording  acts,  determine  their  priority.     If  a  chattel  be 

:  Hathaway  v.  Brayman,  42  N.  Y.  322  ;  Hull  v.  Carnley,  7  Id.  202 ;  Goulet  v. 
Aa3eler,  22  Id.  225 ;  Fairbanks  v.  Phelps,  22  Pick.  535. 

'  Shuart  v.  Taylor,  7  How.  251,  254;  Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.) 
295  ;  Butler  v.  Miller,  Id.  496 ;  Lyon.  v.  Coburn,  1  Cush.  278 ;  Coles  v.  Clark,  3  Id. 
399. 

8  Citing  Hulsen  v.  Walter,  34  How.  385 ;  Bristol  v.  Burt,  7  Johns.  254 ;  Murray 
v.  Burling,  10  Id.  172 ;  Reynolds  v.  Shuler,  5  Cow.  323 ;  Connah  v.  Hale,  23  Wend. 
462;  Farrar  t.  Chauffetete,  5  Den.  527. 
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first  pledged  and  then  mortgaged,  the  pledgee  can  resist  the 
mortgagee's  demand  for  possession,  both  before  and  after  de- 
fault, until  his  own  claims  are  satisfied ;  *  and,  on  the  same 
principle,  a  pledgee  of  a  chattel  which  has  previously  been 
mortgaged,  will  hold  subject  to  the  rights  of  the  mortgagee.3 
So,  also,  as  between  two  mortgages,  neither  of  which  has  been 
filed,  the  second  mortgagee,  having  notice  of  the  prior  incum- 
brance, will  take  subject  to  it.3 

Priority  of  Chattel  Mortgages  as  against  Liens  for  valuable 
services  rendered  to  the  Property. 

In  a  case  where  a  lien  is  acquired  for  valuable  services  ren- 
dered in  repairing  the  chattel,  where  the  repairs  are  necessary 
for  the  preservation  of  the  property,  and  the  law  gives  the  lien, 
the  mechanic  may  lawfully  retain  possession  and  enforce  his 
lien  by  action,  if  the  charges  for  repairs  are  not  paid,  even ' 
against  a  mortgagee  claiming  under  a  prior  mortgage.  So  where 
a  mortgagor  of  a  vessel  is  permitted  to  have  the  uncontrolled 
use  and  possession  of  her,-  he  has  the  power  to  confer  a  lien  on 
her  for  repairs  necessary  to  keep  her  seaworthy  and  to  preserve 
her  as  a  security  for  the  mortgagee's  debt,  and  the  lien  thus  ac- 
quired will  be  superior  to  the  lien  of  the  mortgage.4 

An  innkeeper  has  a  lien  upon  a  horse  committed  to  his  keep- 
ing by  a  guest,  for  the  price  of  his  provender  and  stabling,  even 
though  the  horse  be  stolen  and  the  thief  brings  it  to  him.5  So 
a  stabler  has  a  lien  upon  a  mare  sent  to  his  stable  to  be  covered 
by  a  stallion.6  In  these  cases'  the  law,  for  special  reasons  and 
for  the  benefit  of  the  property,  gives  a  lien  which  will  prevail 
against  the  owner,  and  which  will  therefore  be  paramount  to'  a 
prior  mortgage. 

1  Tiffany  v.  Warren,  37  Barb.  371  ;  8.  o.  24  How.  293. 

-  Bissell  t.  Pearce,  28  N.  Y.  252. 

*  Tiffany  v.  Warren,  37  Barb.  571 ;  s.  o.  24  How.  293 

4  Scott  v.  Delahunt,  5  Lana.  372 ;  Williams  v.  Allaup,  10  Com.  Bench,  N.  8. 
417;  100  E.  C.  L.  416  ;  In  re  The  Young  Mechanic,  Ware  (2d  ed.)  535  ;  2  Curtis 
C.  C.  404. 

6  2  Pars,  on  Cont.  (oth  ed.)  156;  Jones  v.  Thurloe,  8  Mod.  172;  Snead  y. 
Watkins,  1  Com.  Bench,  N.  S.  267. 

a  Scarfe  t.  Morgan,  4  Mees.  <fc  W.  270 ;  1  Horn.  &  Hurl.  292. 
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But  neither  stablers  who.  are  not  innkeepers,1  nor  agisters  of 
cattle,2  have  any  liens  independent  of  agreement,  and  if  such  a 
lien,  be  granted  by  the  owner  the  claim  will  be  under  the  con- 
tract, and  therefore  subordinate  to  any  valid  lien  previously 
made.  In  Bissell  v.  Pearce  (28  1ST.  Y.  252),  a  mortgage  was 
made  of  four  horses,  and  the  mortgagor  had  hired  them  to 
be  kept  through  the  winter  at  a  certain  prjce  by  the  defendant. 
The  mortgagor  had  taken  three  of  the  horses  and  left  the  other 
in  pledge  until  the  keeping  of  all  of  the  horses  was  paid  for. 
The  defendant  refused  to  deliver  this  horse  to  the  mortgagee 
until  his  charges  were  paid,  and  it  was  held  that  this  refusal 
amounted  to  an  unlawful  conversion.  Marvin,  J.,  in  giving 
the  opinion  of  the  court,  notices  that  "the  defendant  was  a 
farmer,  and  the  law,  in  the  absence  of  any  special  agreement, 
gave  him  no  lien  upon  the  horses  for  the  price  or  value  of 
■  keeping  them,"  and  the  decision  is  placed  upon  the  ground  that 
the  mortgagor  has  no  right  to  pledge  the  property  or  create  a 
lien  upon  it  to  the  prejudice  of  the  mortgagee's  rights. 

There  is  an  obvious  ground  of  distinction  between  the  cases 
of  carrying  goods  by  a  common  carrier  and  the  furnishing  keep- 
ing for  a  horse  by  an  innkeeper.  In  the  latter  case  it  is  equally 
for  the  benefit  of  the  owner  to  have  the  horse  fed  by  the  inn- 
keeper, in  whose  custody  he  is  placed,  whether  left  by  a  thief, 
or  himself,  or  agent ;  in  either  case  food  is  necessary  for  the 
preservation  of  the  horse,  and  the  innkeeper  confers  a  benefit 
upon  the  owner  by  feeding  him.  But  it  cannot  be  said  that  a 
carrier  confers  a  benefit  on  the  owner  by  carrying  goods  to  a 
place  where,  perhaps,  he  never  wished  them  to  go.8  It  has, 
therefore,  been  determined  that  a  carrier  has  no  lien  on  proper- 
ty which  he  received  from  any  person  other  than  the  owner  or 
his  agent.4  This  rule  would  seem  to  be  capable  of  being  ex- 
tended, upon  principle,  to  some  cases  of  mortgages,  though  it 
would  not' apply  to  all.  If  the  mortgaged  property  were  left  in 
the  possession  of  the  mortgagor,  and  the  ordinary  use  for  which 

1  Fox  v.  McGregor,  11  Barb.  41. 

2  Goodrich  v.  Willard,  7  Gray,  183  ;  Cummings  v.  Harris,  3  Vt.  245. 

3  Fitch  t.  Newberry,  1  Dougl.  (Mich.)  1. 

4  Saltua  v.  Everett,  20  Wend.  267,  275;    Robinson  v.  Baker,  5  Cush.  137; 
King  v.  Richards,  6  Whart.  41S. 
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it  was  intended  or  adapted  required  or  rendered  it  convenient 
that  it  should  be  conveyed  by  railroad  or  by  some  vehicle  owned 
only  by  a  common  carrier,  the  mortgagor  might  be  treated  for 
some  purposes  as  the  agent  of  the  mortgagee  ;  or  if  the  mort- 
gagee knew  of  the  employment  of  the  carrier  and  did  not  ob- 
ject, perhaps  the  doctrine  of  estoppel  might  apply.1 

In  Van  Buskirk  v.  Purinton  (2  Hall,  601),  property  was 
sold  on  a  condition  with  which  the  buyer  failed  to  comply,  and 
shipped  the  goods  on  board  of  the  defendant's  vessel.  On  the 
defendant's  refusal  to  deliver  the  goods  to  the  owner,  he  brought 
trover,  and  was  allowed  to  recover  their  value,  although  the  de- 
fendant insisted  on  his  right  of  lien  for  the  freight.2 

1  Scott  v.  Delahunt,  6  Lans.  372. 

2  See  also  Collman  v.  Collins,  2  Hall,  569. 
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CHAPTER  XXXVII. 

VALIDITY  OF  CHATTEL  MORTGAGES  AS  BETWEEN  THE  PARTIES 

TO   THEM. 


What  Debts  may  be  Secured  by  Chattel  Mortgages. 

A  chattel  mortgage  can  have  no  force  or  effect  unless  it  be 
made  to  secure  a  valid  debt.  A  mortgage  given  for  money 
knowingly  advanced  for  the  purpose  of  compounding  a  felony, 
is  void.1  So,  also,  a  chattel  mortgage  will  be  void  if  given  to 
secure  a  debt  tainted  with  usury.3  But  a  usurious  contract  may 
be  ratified  by  the  borrower,  and  if  a  chattel  be  sold  subject  to 
a  mortgage,  the  mortgagor  cannot  thereafter  maintain  an  action 
to  cancel  the  mortgage  on  the  ground  of  usury.3 

A  mortgage  made  by  an  infant  is  voidable,  if  not  void,  and 
if  no  possession  be  delivered  under  it,  the  mortgagee  would  be 
a  trespasser  in  taking  possession  of  the  property  without  the 
consent  of  the  mortgagor.4  The  inortgagor  has  a  right  to  avoid 
the  mortgage  at  any  time  before  he  arrives  at  age,  and  within  a 
reasonable  time  thereafter,  by  any  act  which  evinces  that  pur- 
pose;5 and  an  unconditional  sale  of  the  property,  without  rec- 
ognizing the  mortgage,  is  such  an  act.6 

Like  a  mortgage  upon  real  estate,  a  chattel  mortgage  may 
be  given  as  security  for  future  advances,  and  it  will  be  valid  to 
the  extent  of  the  advances  actually  made  in  good  faith  before 
any  creditor  or  third  party  acquired  any  title  to  or  lien  upon 

1  Fellows  v.  Van  Hyring,  23  How.' 230. 

2  Leslie  v.  Hoffman,  1  Edm.  Select  C:\s.  475 ;  Thompson  v.  Van  Vechten,  27 
N.  V.  668. 

3  James  v.  Oakley,  1  AbU.  324.  4  Stafford  v.  Roof,  9  Cow.  626. 

*  Bool  v.  Mix,  17  Wend.  119  ;  Stafford  v.  Roof,  9  Cow.  626  ;  State  v.  Hoisted, 
43  N.  H.  413 ;  Chapin  v.  Shafer,  49  N.  Y.  407. 

0  Chapin  v.  Shafer,  49  M.  Y.  407  ;  State  v.  Plaisted,  43  N.„H.  413. 
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the  chattels.1  It  is  not  necessary,  that  the  purpose  of  the  mort- 
gage shall  appear  upon  its  face,  and  the  consideration  stated  in 
the  mortgage  may  be  a  present  absolute  indebtedness  for  a  cer- 
tain amount,  when  the  real  object  of  it  is  to  secure  the  mort- 
gagee for  a  contingent  liability  or  for  future  advances.3  The 
extreme  limit  of  the  intended  advances  must,  however,  be  speci- 
fied since  the  mortgage  will  not  be  good  for  any  greater  amount 
than  is  named,  as  against  subsequent  purchasers  without  notice.3 
Where  the  mortgagor  retains  possession  of  the  property,  the 
operation  of  the  mortgage  cannot  be  extended  by  parol,  so  as  to 
affect  the  rights  of  creditors  and  subsequent  purchasers ;  and 
when  the  debt  which  the  mortgage  was  originally  made  to  se- 
cure is  paid,  the  lien  of  the  mortgage  will  be  gone.4  But  where 
the  possession  of  the  mortgaged  chattels  is  delivered  to  the 
mortgagee,  the  transaction  will  be  governed  by  some  of  the 
rule3  which  control  in  eases  of  pledge,  and  not  only  will  it  be 
permissible  for  the  mortgages  to  bargain  by  parol  for  a  lien  in 
making  new  advances,  but  the  presumption  will  be  that  his  lien 
was  intended  to  extend  to  secure  the  new  debt  as  well  as  the 
old,  and  his  possession  will  not  be  disturbed  until  both  are 
paid.5 

What  Law  Controls  as  to  Validity. 

Personal  property  is  said,  for  most  purposes  at  least,  to  have 
no  locality  apart  from  the  person  of  its  owner ;  and  the  validity 
of  a  chattel  mortgage  must  be  judged  by  the  law  which  prevails 
at  the  place  where  the  contract  which  it  is  made  to  secure  is 
executed  and  is  to  be  performed.  So  a  chattel  mortgage  to  se- 
cure a  debt  incurred  in  Rhode  Island,  and  to  be  fulfilled  there, 
and  valid  by  the  laws  of  that  State,  cannot  be  held  usurious, 
because  it  is  secured  by  a  mortgage  on  chattels  situated  here.6 

The  questions  which  arise  where  a  chattel  mortgage  is  tested 
by  the  laws  of  different  States,  are  sometimes  quite  curious. 

1  Carpenter  v.  Blote,  1  E.  D.  Smith,  491. 

2  McKinster  v.  Babcook,  26  N.  Y.  378. 

3  Beers  v.  Waterbury,  8  Bosw.  396. 

4  Divver  v.  McLaughlin,  2  Wend.  596 ;  Walker  v.  Snediker,  Hoff.  145. 

6  Story's  Eq.  Jur.  §  1034.  '  Whitman  v.  Conner,  8  J.  <fc  S.  339. 
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In  Martin  ,v.  Hill  (12  Barb.  631),  a  mortgage  of  a  yoke  of  oxen 
was  made  and  duly  filed  in  this  State.  The  mortgagor  retained 
possession  and  took  the  oxen  into  Vermont,  where  a  mortgage 
without  a  change  of  possession  is  void  as  against  the  creditors 
of  the  mortgagor.  The  defendant,  who  was  a  constable  in 
Vermont,  duly  proceeding  under  an  execution  against  the  mort- 
gagor, levied  upon  and  sold  the  oxen.  The  defendant,  being 
casually  in  this  State,  was  sued  by  the  mortgagee  for  the  value 
of  the  oxen,  and  the  jury  finding  that  the  mortgage  was  not 
fraudulent  by  the  laws  of  this  State,  it  was  held  that  the  plaintiff 
was  entitled  to  recover. 

In  dEtna  Insurance  Co.  v.  Aldrich  (26  N.  T.  92),  a  chattel 
mortgage  on  a  schooner  was  executed  in  Illinois  between  parties 
who  resided  there,  the  vessel  being  at  that  time  within  that 
State.  The  mortgage  was  recorded  in  the  office  of  the -collector 
of  customs  in  conformity  with  the  statute  of  the  United  States, 
but  it  was  not  acknowledged  and  recorded  as  required  by  the 
statute  of  Illinois,  and  was  therefore  void,  unless  the  United 
States  law  could  be  construed  to  have  superseded  the  local  en- 
actment. The  schooner  was  attached  in  this  State  as  the  prop- 
erty of  the  mortgagor,  and  the  attachment  was  sustained. 

In  WatUon  v.  Campbell  (38  N.  Y.  153  ;  s.  c.  6  Trans.  App. 
335),  a  mortgage  upon  a  vessel  was  made  in  Pennsylvania, 
where  the  mortgagor  and  mortgagee  both  resided.  It  was  in 
evidence  that,  "  by  the  law  of  Pennsylvania,  chattel  mortgages, 
unaccompanied  by  a  change  of  possession,  are;  and  always  have 
been,  fraudulent  and  void."  The  action  was  brought  against  a 
sheriff,  who  levied  upon  the  vessel  in  this  State  as  the  property 
of  the  mortgagor.  It  was  'held  that  the  law  of  Pennsylvania 
must  control,  and  that  the  question  for  decision  was  as  to 
whether  the  mortgagee  had  taken  possession  in  a  sense  to  com- 
ply with  the  provisions  of  that  law. 

Although  our  courts  have  not  yet  been  called  upon  to  affirm 
the  validity  of  a  mortgage  executed  in  a  sister  State  in  con- 
formity with  the  laws  thereof,  the  principle  seems  to  be  suffi- 
ciently well  recognized  in  the  cases  already  cited.1 


J  See  OJfutt  v.  Flagg,  10  N.  H.  46  ;  Fishburne  v.  Kimliardt,  2  Speere,  556. 
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What  Description  of  the  Mortgaged  Property  is  sufficient. 

The  description  of  the  property  in  a  chattel  mortgage  should 
be  so  specific  and  definite  as  to  designate  the  articles  which  are 
intended  to  be  covered  by  it,  and  if  the  mortgage  neither  iden- 
tifies the  property  on  which  it  is  supposed  to  be  a  lien,  nor 
furnishes  information  by  which  it  may  be  identified,  it  will  be 
void  for  uncertainty.1 

The  greatest  accuracy  is,  however,  not  required.  A  mort- 
gage describing  a  boat  as  the  "  Steamer  Phillips  "  was  held  to 
be  a  valid  lien  upon  the  "  Steamboat  William  Phillips,"  the 
meaning  being  clear  and  no  person  having  been  misled.2 
So,  where  a  mortgage  was  made  of  one  stage  coach  called 
"  Steuben  "  and  another  called  "  May  Day,"  it  was  held  com- 
petent to  prove,  in  an  action  between  the  mortgagee  and  the 
execution  creditor  of  the  mortgagor,  that  the  mortgage  was 
intended  to  cover  a  coach  called  the  "  Conhockton,"  by  showing 
that  the  mortgagor  had  but  two  coaches,  and  that  the  "  Con- 
hockton "  was  called  "  Steuben  "  in  the  mortgage  by  mistake.8 
So,  too,  where  a  mortgage  was  made  of  "  eleven  thousand  feet 
of  pine  lumber  now  in  the  shop  of  the  mortgagor,"  and  only 
about  one-fifth  of  that  amount  was  there  at  the  time,  it  was 
held  that  it  could  be  shown  that  the  balance  had  been  purchased 
but  had  not  yet  been  delivered.4 

A  mortgage  of  a  specified  number  of  articles  of  a  particular 
-kind,  in  a  place  where  there  are  more  of  such  articles  belonging 
to  the  mortgagor  than  are  mortgaged,  gives  to  the  mortgagee 
the  right  of  selection.5  So,  a  mortgage  of  all  of  the  property 
"  now  in  the  shop  occupied  by  the  mortgagor  "  will  pass  all  of 
the  chattels  belonging  to  the  mortgagor  and  located  in  his  shop 
at  the  time  of  the  execution  of  the  mortgage ;  and  if  the  mort- 
gage is  without  date,  parol  evidence  is  admissible  to  fix  the  time 
alluded  to.6 

A  mortgage  of  all  articles  in  the  house  of  the  mortgagor, 
"  except  such  as  are  by  law  exempt  from  levy  and  sale  under 

1  Crosswell  v.  Allis,  25  Conn.  301.  8  Matlingly  v.  Darwin,  23  111.  618. 

3  Dodge  t.  Potter,  18  Barb.  193.  4  Galen  v.  Brown,  22  N.  Y.  31. 

5  Call  v.  Gray,  37  N.  H.  428.  «  Burditt  v.  Hunt,  25  Me.  419. 
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execution,"  is  valid  as  to  all  of  such  articles  which  presump- 
tively and  in  ordinary  cases  would  be  exempt  from  such  levy 
and  sale.1  So,  a  mortgage  of  "  the  ashes  in  the  ashery  now  in 
the  possession  of  "  the  mortgagor  is  sufficiently  definite.3 

If  a  schedule  be  annexed  to  a  chattel  mortgage  and  referred 
to  in  it,  the  schedule  is  part  of  the  mortgage,  and  both  papers 
must  be  construed  together.8  But  the  omission  to  affix  a  sched- 
ule, even  though  a  schedule  is  mentioned  in  the  mortgage,  does 
not  impair  the  validity  of  the  instrument.  Thus,  where  a 
mortgage  was  made  of  all  of  the  chattels  of  the  mortgagor  on 
certain  premises,  adding  that  "  an  inventory  whereof  was  to  be 
made  and  annexed,",  but  no  inventory  was  annexed,  it  was  held 
to  be  valid  as  a  lien  upon  all  of  the  property  on  the  premises  at 
the  time  of  its  execution.4  If  there  be  a  schedule  annexed  to 
the  mortgage,  the  presumption  will  be  that  it  was  so  annexed 
before  the  instrument  was  executed.5 

The  lien  of  a  mortgage  cannot,  as  against  oona  fide  pur- 
chasers, be  extended  ■  by  parol  to  cover  property  not  originally 
included  in  it.6 

What  Interests  in  Chattels  are'capaole  of  heing  Mortgaged. 

A  mortgage  is  an  executed  contract,  although  conditional 
and  defeasible ;  it  can,  therefore,  only  bind  and  affect  property 
existing  and  capable  of  being  identified  at  the  time  it  was 
made.7  It  is  necessary,  in  order  that  the  instrument  shall  be  a 
mortgage,  that  the  title  of  the  property  shall  pass  under  it,  and 
it  is  plain  that  that  only  can  be  mortgaged  which  the  mortgagor 
may  lawfully  assign  and  transfer.  An  instrument  which  pur- 
ports to  mortgage  property  to  which  the  mortgagor  has  no 
right  or  title,  either  actual  or  potential,  but  in  which  he  expects 

1  Newell  v.  Warner,  44  Barb.  258.  9  Dunning  v.  Stearns,  9  Barb.  630. 

8  Edgell  T.  Hart,  9  N.  Y.  (5  Seld.)  213. 

'  Van  HeuBen  v.  Riidcliff,  17  N.  Y.  (3  Smith),  580 ;  Winslow  v.  Merchants,  &c. 
4  Mete.  306. 

5  Belknap  v.  Wendell,  1  Foat.  175.  e  Powers  v.  Freeman,  2  Lana.  127 

T  Millimm  v.  Neher,  20  Barb.  37;  Barnard  v.  Enton,  2  Cush.  295;  Codman  v. 
Freeman,  3  Id.  306 ;  Jones  v.  Richardson,  10  Mete.  4S1  ;  Winslow  v.  Merchants' 
Ins.  Co.  4  LI.  307;  Edgell  v.  Hart,  9  N.  Y.  (5  Seld.)  213,  217. 
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he  may  acquire  some  title  or  right  at  a  future  clay,  is  void  as  a 
mortgage,  and  will  not  take  effect  as  a  lien,  though  it  may  he 
valid  as  an  executory  agreement  which,  as  between  the  parties, 
may  be  enforced  in  equity  as  a  covenant  to  assign  when  the 
property  is  acquired.1 

"Where  a  mortgage  was  made  of  the  scythes,  iron,  steel,  and 
coal  then  owned  by  the  mortgagors,  "  and  all  scythes,  iron,  steel, 
and  coal,  which  may  be  purchased  in  lieu  of  the  aforesaid  prop- 
erty," it  was  held  void  as  to  the  subsequently  acquired  property, 
which  was  allowed  to  be  sold  under  an  execution  against  the 
mortgagor.2  So,  a  mortgage  of  all  goods  then  in  a  certain  store, 
or  which  might  thereafter  be  purchased  and  put  into  the  store, 
was  adjudged  to  be  void  as  to  the  property  not  purchased  when 
the  mortgage  was  made.8 

-In  Levy  v.  Welsh  (2  Edw.  438),  which  was  in  a  court  of 
equity,  the  lien  of  a  mortgage  which  was  given  upon  the  stock 
of  goods  which  the  mortgagor  had  in  his  store,  or  might  there- 
after acquire  and  bring  into  it,  was,  in  a  contest  between  cred- 
itors, allowed  to  be  valid  on  the  property  in  the  store  when  the 
lien  was  created,  and  on  such  as  had  been  purchased  and  paid 
for  from  the  proceeds.  The  extension  of  the  legal  lien  of  the 
mortgage  to  the  produce  of  the  specific  goods  mentioned  in- 
.  vested  in  others,  could  hardly  have  been  justified  at  law,  though 
it  seems  that  in  equity  such  produce  may  be  followed.4 

In  Cooper  v.  Douglass  (44  Barb.  409),  an  assignment  by  a 
mariner  of  the  earnings  and  proceeds  of  future  voyages,  not 
begun  or  contemplated,  nor  in  any  way  specified  or  defined  in 
the  contract,  was  held  to  be  inoperative  as  against  a  subsequent 
pledge  or  assignment  to  a  third  person  of  the  earnings  and  pro- 
ceeds of  a  particular  voyage. 

.But  a  thing  Tuay  be  the  subject  of  a  sale,  and  therefore  also 
of  a  conditional  sale  or  mortgage,  if  it  has  a  potential  or  pos- 
sible existence,  as  the  product  or  increase  of  that  which  is  in 
existence,  and  the  right  to  it  when  it  shall  come  into  existence 

1  Otis  v.  Sill,  8  Barb.  102 ;  Griswold  v.  Sheldon,  4  N.  Y.  (4  Comst.)  581 ;  Cooper 
v.  Douglass,  44  Bavb.  409. 

2  Otis  v.  Sill,  8  Barb.  102. 

s  Gardner  v.  McEwen,  19  N.  Y.  123 ;  affi'g  s.  o.  6  Duer,  225. 
4  Buckoal  v.  Koiston,  Pree.  in  Ch.  285. 
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is  a  present  vested  right.  Trees,  grass  and  corn,  growing  and 
standing  upon  the  ground,  fruit  upon  the  trees,  or  wool  upon 
the  sheep's  back,  are  grantable,  provided  they  are  potentially  in 
the  grantor.  So  growing  hops  and  growing  turnips  are  grant- 
able,  and  one  may  grant  all  the  wool  of  his  sheep  for  seven 
years,  but  not  of  the  sheep  which  he  shall  thereafter  purchase.1 
So  a  mortgage  of  all  grain  growing  on  land,  and  corn  and  pota- 
toes planted  thereon,  and  hay  and  fruit  growing,  and  the  interest 
of  the  mortgagor  on  all  cheese  to  be  made  on  his  farm,  was  held 
to  be  valid.2  If  a  person  who  has  hired  land  for  the  purpose  of 
raising  a  crop  of  wheat  upon  it,  under  an  agreement  by  which 
he  and  the  lessor  are  to  share  in  the  crop,  executes  a  mortgage 
upon  his  interest,  this  will  bind  his  interest  in  the  "  fallow " 
and  in  the  wheat  afterwards  put  in  under  the  agreement.3  So 
growing  grass  or  growing  plants  may  be  mortgaged  either  by 
the  owner  of  the  soil,4  or  by  a  person  having  a  right  to  the  use 
of  the  soil  for  the  purpose  of  cultivation.5 

It  has  sometimes  been  attempted  to  insert  in  leases  pro- 
visions which  shall  give  to  'landlords  liens  upon  the  fruits  of 
the  soil,  or  the  property  of  tenants,  as  security  for  rent. 
These  agreements  are  regarded  with  disfavor  by  the  courts,  and 
on  one  ground  or  another,  are  commonly  defeated.  Thus, 
where  a  clause  in  a  lease  was  as  follows :  "  And  said  landlord 
shall  have  a  lien  upon  the  crops  as  security  for  said  rent,  said 
tenant  to  market  the  same,"  it  was  held  that  this  could  create 
no  lien,  because  the  crops  had  no  existence  when  the  instrument 
was  executed,  and  also  that  it  was  not  a  mortgage,  because  there 
were  no  words  by  which  a  sale  could  be  implied.6  So,  where  a 
lease  contained  the  following  clause :  "  And  it  is  hereby  agreed 
that  the  party  of  the  first  part  shall  have  a  lien  upon  all  the 
goods,  wares,  chattels,  implements,  fixtures,  tools  and  other  per- 
sonal property  which  are  or  may  be  put  on  said  demised  prem- 
ises, and  such  lien  may  be  enforced  on  the  non-payment  of  any 

:  Per  Allen,  J.,  in  Van  Hoozer  v.  Cory,  34  Barb.  9. 
8  Conderman  v.  Smith,  41  Barb.  404. 

3  Shuart  v.  Taylor,  7  How.  251. 

4  Bank  of  Lansingburgh  T.  Crary,  1  Barb.  542. 

»  Smith  v.  Jenks,  1  Den.  580 ;  Wintermute  v.  Light,  46  Barb.  278. 
"  Milliman  v.  Neher,  20  Barb.  37. 
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of  the  rents,  by  the  taking  and  sale  of  such  property,  in  the 
same  matter  as  in  cases  of  chattel  mortgages ;"  it  was  held  that 
this  was  not  a  chattel  mortgage,  since  it  did  not  contain  any 
words  of  sale,  that  if  it  were  a  chattel  mortgage  it  would  be  void 
for  uncertainty,  and  would  also  be  void,  as  against  creditors,  be- 
cause it  had  not  been  filed.1 

But  a  clause  in  a  lease  in  the  following  form  has  been  held 
to  be  valid :  "  And  said  party  of  the  second  part,  lessee,  hereby 
mortgages  and  assigns  to  said  parties  of  the  first  part,  lessors, 
'  all  the  furniture,  goods  and  chattels  of  the  said  party  of  the 
second  part,  now  in  and  upon  the  said  premises,  as  security  for 
the  rent  above  reserved,  with  full  power  to  the  parties  of  the 
first  part,  if  said  rent  shall  remain  due  and  unpaid  for  thirty 
days  after  the  time  fixed  above  for  the  payment  thereof,  to 
enter  in  and  upon  said  premises  and  take  possession  of  said 
mortgaged  property  and  sell  the  same,  and  out  of  the  proceeds 
to  reserve  the  amount  of  the  rent  due,  and  the  costs  and  ex- 
penses of  said  proceeding,  paying  the  surplus,  if  any,  to  the  said 
party  of  the  second  part." 3  Of  course  such  an  agreement  would 
be  void  as  against  creditors  and  purchasers  unless  duly  filed. 

When  a  Mortgage  will  Cover  Property  not  Described  in  it. 

A  mortgage  lien  will  attach  to  a  manufactured  article  com- 
posed wholly  or  in  part  of  the  mortgaged  property,  and  will 
thus  extend  to  cover,  not  only  the  labor  which  has  been  ex- 
pended upon  it,  but  also  the  new  materials. 

In  Dunning  v.  Stearns  (9  Barb.  630),  a  lien  reserved  upon 
a  quantity  of  ashes  was  held  valid  on  the  potash  manufactured 
therefrom.  The  mortgagor  mixed  the  ashes  with  other  ashes  of 
his  own,  and  it  was  determined  that  the  ashes  which  he  thus 
mixed,  would,  by  the  law  on  the  subject  of  confusion  of  goods, 
become  accessorial  to  the  mortgaged  property,  and  come  under 
and  be  subject  to  the  lien  and  operation  of  the  mortgage.3  If 
the  mortgagee  had  consented  to  the  admixture,  it  was  said  that 


1  Buakirk  v.  Cleveland,  41  Barb.  610. 

2  Van  Heusen  v.  Radcliff,  17  N.  T.  (3  Smilb),  580. 

3  Willard  v.  Rice,  11  Met.  493. 
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the  effect  would  have  been  to  make  him  tenant  iji  common  of 
the  mixture.1 

If  the  mortgaged  chattels  he  repaired,  or  other  property  he 
united  to  them  in  such  a  way  as  to  be  accessory  to  them,  the 
lien  of  the  mortgage  will  cover  the  whole.  In  this  respect  a 
chattel  mortgage  resembles  a  mortgage  of  real  estate  which 
attaches  to  all  erections  and  fixtures  which  become  a  part  of  the 
soil  by  annexation.  So  where  a  sloop  was  mortgaged,  and  sub- 
sequently her  old  sails  were  replaced  by  new  ones,  the  mort- 
gagee, on  taking  possession,  was  held  to  have  acquired  a  property 
in  the  new  .sails  by  right  of  accretion.  If  the  mortgagor  could 
have  removed  the  new  sails  before  the  actual  possession  of  the 
mortgagee  under  the  mortgage,  still,  after  such  possession  was 
taken,  his  right  to  do  this  was  gone.2 

Where  live  stock  is  mortgaged,  its  natural  increase  will  be 
subject  to  the  lien.3 

Acceptance  ~by  the  Mortgagee. 

A  chattel  mortgage  is  a  contract,  and  therefore  requires  the 
assent  of  the  mortgagee  to  make  it  valid.  But  such  assent  will 
in  general  be  presumed,  and  if  an  agent  of  the  mortgagee, 
without  his  knowledge,  accepts  a  mortgage  for  him,  the  subse- 
quent ratification  of  the  agent's  acts  by  the  mortgagor  .will  be 
sufficient  to  give  force  to  the  instrument.4 

:  Hamilton  v.  Rogers,  8  Md.  SOI. 
a  Southworth  v.  I  ham,  3  Sundf.  448. 

3  Format!  v.  Prootor,  9  R.  Mon.  124. 

4  Brown  v.  Piatt,  8  Bosw.  324. 


CHAPTER    XXXVIII. 

VALIDITY  OF  CHATTEL  MORTGAGES  AS  AGAINST  CREDITORS 
AND  PURCHASERS,  INDEPENDENT  OF  THE  STATUTE  RE- 
QUIRING THEM  TO  13E  FILED. 


The    Continued  Possession   of   the   Mortgagor  a   Badge   of 

Fraud. 

Evpky  conveyance  or  assignment,  in  writing  or  otherwise, 
of  any  interest  in  lands,  or  in  goods  or  things  in  action,  or  of 
any  rents  or  profits  issuing  therefrom,  and  every  charge  upon 
lands,  goods,  or  things  in  action,  or  upon  the  rents  or 
profits  thereof,  made  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  or  other  persons  of  their  lawful  suits,  dam- 
ages, forfeitures,  debts,  or  demands ;  and  every  bond  or  other 
evidence  of  debt  given,  suit  commenced,  decree  or  judgment 
suffered,  with  the  like  intent,  as  against  the  persons  so  hindered, 
delayed,  or  defrauded,  is  void.1 

Chattel  mortgages  fall  plainly  within  this  provision,  and  are 
void  if  made  with  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  mortgagor.  The  question  of  fraudulent  intent 
arising-  under  this  provision  of  the  statute,  is  one  of  fact  and 
not  of  law ;  and  no  mortgage  can  be  adjudged  fraudulent  as 
against  creditors  or  purchasers  solely  on  the  ground  that  it  was 
not  founded  on  a  valuable  consideration.3 

By  the  common  law,  personal  property  is  the  first  and  ap- 
propriate fund  for  the  payment  of  debts,  and  all  conveyances  of 
such  property  made  by  a  debtor  for  the  purpose  of  defrauding 
his  creditors,  or  preventing  the  application  of  his  property  to 
the  payment  of  his  debts,  were  void  as  against  such  creditors. 
They  were  considered  as  no  conveyances  as  against  them,  but 
mere  tricks  or  contrivances  to  keep  the  property  out  of  their 

1  2  R.  S.  137,  g  1.  2  2  R.  S.  1ST,  §  4. 
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reach.  But  as  those  who  alleged  the  fraudulent  purpose  of  a 
conveyance  were  bound  to  prove  it,  and  as  direct  proof  could 
seldom  be  obtained,  the  party  seeking  to  establish  the  fraud ident 
design  or  purpose  was  obliged  to  resort  to  circumstantial  evi- 
dence, or  the  proof  of  facts  and  circumstances  indicating  that  the 
conveyance  was  not  real,  but  a  mere  sham  made  to  defeat  cred- 
itors. Among  the  strongest  and  most  prominent  of  these  facts 
and  circumstances  was  the  continued  possession  and  use  of  the 
property  by  the  vendor  after  the  pretended  conveyance;  not 
that  such  possession  was  fraudulent  in  itself,  but  it  was  a  sign 
or  indication  that  he  still  owned  the  property  which  he  had 
pretended  to  convey.  This  fact  when  proved,  and  all  other  cir- 
cumstances tending  to  the  same  conclusion,  were  but  items  of 
evidence  to  be  explained  by  other  evidence,  and  all  submitted 
to  the  jury.  In  this  conflict  and  confusion  of  circumstances 
the  truth  was  sometimes  lost,  and  conveyances  made  to  defraud 
creditors  were  suffered  to  escape  with  impunity.  To  facilitate 
the  detection  of  the  fraudulent  purpose  with  which  such  convey- 
ances were  made,  several  statutes  were  passed,  both  in  England 
and  this  State.1 

The  Revised  Statutes  enact  that  every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession  or  under  his  control,  and 
every  assignment  of  goods  and  chattels-  by  way  of  mortgage  or 
security,  or  upon  any  condition  whatever,  unless  the  same  be 
accompanied  by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  presumed  to  be  fraudulent  and 
void  as  against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  purchasers 
in  good  faith ;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear,  on  the  part  of  the  persons  claiming 
under  such  sale  or  assignment,  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to  defraud  such  cred- 
itors or  purchasers.  The  term  "creditors,"  as  used  in  the 
statute,  is  to  be  construed  to  include  all  persons  who  shall  be 
creditors  of  the  vendor  or  assignor  at  any  time  while  such  goods 
and  chattels  shall  remain  in  his  possession  or  under  his  control. 

!  Per  Mullett,  J.,  in  Griswold  v.  Sheldon,  4  N.  T.  (4  Const.)  581,  695. 
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Nothing  contained  in  the  statute  is  to  be  construed  to  apply 
to  contracts  of  bottomry  or  respondentia,  nor  to"  assignments 
or  hypothecations  of  vessels  or  goods  at  sea  or  in  foreign 
ports.1 

Before  the  Revised  Statutes,  a  distinction  was  made  between 
an  absolute  sale  and  a  mortgage  of  goods.  In  the  case  of  an 
absolute  transfer,  the  want  of  ah  actual  and  continued  change 
of  possession  was  considered  a  badge  of  fraud,  since  it  was  in- 
consistent with  the  pretended  nature  of  the  transaction ;  but  in 
the  case  of  a  mortgage,  the  fact  that  the  possession  of  the 
vendor  was  consistent  with  the  face  of  the  deed  was  sometimes 
held  to  take  the  case  out  of  the  rule.2  But  this  distinction  no 
longer  exists.3 

The  whole  effect  of  the  statute  is  to  change  the  burden  of 
proof,  and  to  throw  it  on  the  party  claiming  to  sustain  the  sus- 
pected sale  or  assignment,  by  making  the  fact  of  unchanged 
possession,  which  before  was  a  mere  sign  of  fraud,  strong  pre- 
sumptive evidence  of  the  alleged  fraud,  to  be  rebutted  only  by 
proof  that  the  sale  or  assignment  was  made  in  good  faith  and 
without  any  intention  to  defraud  creditors  or  purchasers.4  If 
any  evidence  of  good  faith  be  given,  the  question  of' fraudulent 
intent  becomes  one  of  fact,  and  it  must  thereafter  rest  with  the 
jury  to  determine  whether  the  presumption  created  by  the  con- 
tinued possession  of  the  person  executing  the  transfer  has  been 
met  and  overcome.5 

What  constitutes  an  Actual  and  Continued  Change  of 
Possession. 

It  will  be  noticed  that,  in  order  to  be  prima  facie  valid,  a 
sale  or  mortgage  must  be  accompanied  by  delivery ;  that  is, 

— a 

1  2  R.  S.  136,  §§  5,  6,  i. 

2  See  Barrow  v.  Paxton,  6  Johns.  258 ;  Bissell  v.  Hopkins,  3  Cow.  166 ;  Marsh 
v.  Lawrence,  4  Id.  461 ;  Ferguson  v.  Union  Furnace  Co.'  9  Wend.  345. 

3  Doane  v.  Eddy,  16  Wend.  523  ;  Randall  v.  Cook,  17  Wend.  53. 

4  Per  Mnllett,  J.,  in  Griswold  v.  Sheldon,  4  N.  Y.  (4  Comst.)  681,  592,  597  ; 
Chapin  v.  Shafer,  49  N.  Y.  407,  412. 

5  Thompson  v.  Blanchard,  4  N.  Y.  (4  Comst.)  303 ;  Butler  v.  Miller,  1  Id.  496 ; 
Smith  v.  Acker,  23  Wend.  653  ;  Smith  y.  Post,  1  Hun,  516  ;  Johnson  t.  Curtis, 
42  Barb.  S88  ;  Miller  v.  Lockwood,  32  N.  Y.  293 ;  Frost  v.  Mott,  84  N.  Y.  253. 


478  THE  LAW  OF  MORTGAGES. 

the  delivery  must  be  immediate,  the  possession  which  follows 
the  delivery  must  be  actual,  and  it  must  also  be  continued.  It 
is  not  sufficient  as  against  an  attaching  creditor,  that  a  mort- 
gagee takes  possession  before  the  attachment  issues,  if  the  de- 
livery and  the  possession  of  the  property  was  not  immediate 
and  did  not  accompany  the  execution  and  delivery  of  the  mort- 
gage.1 To  constitute  an  "  immediate  "  delivery,  all  that  is  re- 
quired is  a  delivery  within  such  reasonable  time  as  is  proper  to 
effect  it,  the  nature  of  the  property  considered :  but  where  a 
mortgagor  retained  possession  for  nineteen  days  after  the  mort- 
gage, making  sales,  the  mortgage  was  held  void  as  to  creditors.3 

The  possession  must  also  be  actual  and  continued.  Thus, 
where  a  debtor  made  an  assignment  in  trust,  and  the  assignee, 
after  a  mere  symbolical  delivery,  permitted  the  assignor  and 
his  clerk  to  continue  in  possession  of  the  goods,  selling  them  as 
before  the  assignment,  and  apparently  for  the  benefit  of  the  as- 
signor, it  was  held  that  these  facts,  unexplained,  were  evidence 
that  the  assignment  was  in  fraud  of  creditors.3  The  change  of 
possession  must  also  extend  to  the  entire  mortgaged  property,4 
or  at  least  to  so  much  of  it  as  not  to  suggest  any  fraudulent 
design  ;  but  leaving  a  trifling  amount  of  household  furniture, 
which  was  included  in  a  mortgage,  was  held  not  to  vitiate  an 
instrument  in  other  respects  valid,  made  upon  a  fair  considera- 
tion and  followed  by  a  change  of  possession  of  all  the  property 
of  moment.5 

An  actual  change  of  possession  cannot  be  accomplished  by 
any  mere  form  of  words,  and  the  making  of  a  fictitious  paper, 
showing  an  apparent  change  of  ownership  when  none  in  fact  is 
made,  is  not  a  compliance  with  the  statute,  but,  if  held  effectual, 
would  work  a  complete  evasion.  Where  the  owner  of  a  quan- 
tity of  petroleum  in  barrels  procured  his  superintendent  to  sign 
a  paper  purporting  to  be  a  storage  receipt  for  the  petroleum, 
which  he  took  to  a  bank  and  indorsed  and  transferred  as  secu- 
rity for  a  loan,  this  was  held  not  to  be  such  a  change  of  posses- 
sion as  the  statute  requires,  and  the  transaction  was  adjudged 


:  Parsliall  v.  Eggart,  52  Barb.  367.  2  Walker  v.  Snerliker,  Hoff.  145. 

8  Adams  v.  Davidson,  10  N.  Y.  3(J9.  4  Benedict  v.  Smith,  10  Paige,  126. 

6  Lee  v.  Huntoon,  Hoff.  4<W. 
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to  be  void  as  against  creditors.1  So,  too,  where  an  assignment 
was  made  for  the  benefit  of  creditors,  of  a  quantity  of  goods  in 
the  store  of  the  assignor,  and  the  assignee  went  in  the  evening 
and  tried  the  key  which  had  been  given  to  him,  in  the  lock,  but 
did  nothing  further  towards  taking  possession,  and  early  the 
next  morning  the  sheriff  took  possession  under  an  execution,  it 
was  held  that  the  property  had  not  passed  into  the  actual  pos- 
session of  the  assignee  prior  to  the  levy.2  The  assignee  had  a 
valid  transfer  of  the  title ;  he  had  a  symbolical  delivery  and  con- 
structive possession,  but  actual  possession  had  not  departed 
from  the  assignor  when  the  levy  was  made.3  On  a  like  prin- 
ciple where  a  mortgage  was  made  of  the  furniture  in  a  hotel, 
and  it  was  agreed  between  the  parties  to  the  mortgage,  on  an 
occasion  when  a  demand  was  made  for  payment  and  for  the 
property,  that  a  partner  of  the  mortgagor  in  the  hotel,  and  in 
the  use  of  the  property,  should  be  and  remain  in  possession  of 
6aid  property  for  the  mortgagee,  and  where  the  mortgagor  and 
his  partner  continued  in  the  actual  use  of  the  property  until 
after  it  was  seized  under  an  execution  against  the  mortgagor,  it 
was  held  that  there  had  been  no  actual  change  of  possession.4 
Saying  there  was  a  change  when  in  fact  there  was  none,  made 
none  in  law  as  to  this  statute.  So  where  the  mortgagor  was 
left  in  possession  as  the  mortgagee's  agent,  to  manage  the  prop- 
erty for  him,  it  was  held  that  there  was  no  actual  change  of 
possession.5 

An  actual  removal  of  the  property  from  the  premises  in  which 
it  was  at  the  time  of  the  making  of  the  mortgage,  is  not  essential 
to  a  change  of  possession.  Removal  is  an  evidence,  and  a  strong 
one,  of  that  change,  but  not  an  indispensable  evidence.  The 
exercise  of  ownership  and  control  by  the  mortgagee,  and,  above 
all,  the  absence  of  any  such  control  by  the  mortgagor,  appears 
to  be  the  true  test  by  which  to  decide  the  validity  of  the  trans- 
fer. Removal  may  be  insufficient,  because  the  control  of  the 
mortgagee  may  be  afterwards  resumed  ;  and  certainly  the  change 

'  Tenni  v.  McNamee,  45  N.  Y.  614. 

2  Bul!i-3  v.  Montgomery,  50  N.  Y.  352.  3  Bullis  T.  Montgomery,  supra. 

4  Porter   v.  Parmley,  52  N.  Y.  185. 

6  Camp  v.  Camp,  2  Hill,  628 ;  Otis  v.  Sill,  8  Barb.  102. 
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of  possession  may  be  as  entire  and  continued,  and  the  exclusion 
of  the  mortgagor  as  absolute  and  unequivocal,  without  a  re- 
moval as  with  it.  All  that  the  statute  prescribes  is,  that  the 
change  should  be  notorious,  and  the  possession  and  control  of 
the  mortgagee  undisputed  and  unshared.1 

The  want  of  an  actual  change,  of  possession  is  only  a  badge 
of  fraud  when  the  property  is  in  the  possession  of  the  person 
making  the  transfer,  or  under  his  control ;  if  it  is  in  the  posses- 
sion of  a  third  person,  an  immediate  delivery  is  unnecessary.2 
The  statute  does  not  require  that  the  mortgagee  shall  take  the 
actual  possession  of  the  property  at  the  time  himself;  it  is 
enough  if  he  removes  it  out  of  that  of  the  mortgagor ;  and  if 
he  finds  it  in  the  custody  of  a  third  person,  when  the  sale  or 
mortgage  is  made,  there  is  nothing  in  the  language,  or  in  the 
object  or  policy  of  the  act  against  permitting  it  to  remain  with 
him  till  such  time  as  he  may  choose  to  take  the  personal  charge 
of  it.  Leaving  the  property  in  this  position  is  certainly  not 
within  the  mischief  of  leaving  it  in  the  possession  of  the  vendor 
or  mortgagor.8 

Where  property  is  sold  at  public  sale  under  an  execution 
against  the  mortgagor,  there  will  be  no  presumption  of  fraud, 
for  such  sales  are  in  their  nature  public  and  notorious.4  On  the 
same  principle  there  need  be  no  change  in  actual  possession 
where  the  property  is  sold  at  public  sale  under  a  foreclosure  of 
a  mortgage,  and  the  wife  of  the  mortgagor  is  the  purchaser.5 

Where  the  mortgagor  and  mortgagee  both  occupy  and  enjoy 
the  place  where  the  mortgaged  chattels  are,  the  question  as  to 
what  is  a  sufficient  change  of  possession  to  repel  the  presump- 
tion of  fraud,  may  become  a  delicate  one.  As  between  a  hus- 
band and  wife  it  will  often  be  difficult  to  say  who  has  possession 
of  the  chattels  in  the  premises  jointly  occupied  by  them,6  and 
the  same  will  be  true  where  a  mortgage  is  made  by  a  merchant 

1  Per  Hoffman,  V.  C,  in  Lee  v.  Huntoon,  Hoff.  44*7,  457. 

2  Smith  t.  Post,  1  Hun,  516  ;  Goodwin  v.  Kelly,  42  Bai-b.  194  ;  Nash  T.  Ely, 
19  Wend.  523. 

3  Per  Nelson,  Ch.  J.,  in  Nash  v.  Ely,  19  Wend.  523;  524. 

4  Simerson  v.  Branch  Bank,  12  Ala.  205. 

5  Talman  v.  Smith,  39  Barb.  390.        °  See  Reed  v.  Gannon,  50  N.  T.  351. 
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to  one  of  his  clerks  or  employees  who,  both  before  and  after  the 
execution  of  the  instrument,  is  in  custody  of  the  property. 

Overstating  the  Claims  of  the  Mortgagee  a  Badge  of  Fraud. 

If  a  mortgage  be  made  for  a  larger  amount  than  is  due  or 
owing  from  the  mortgagor,  and  if  that  amount  be  put  in  with 
the  fraudulent  intent  to  magnify  the  claims  of  the"  mortgagee 
and  to  keep  the  creditors  of  the  mortgagor  at  bay,  this  will' 
render  the  mortgage  void  as  against  creditors.1  But  the  mere 
fact  that  the  amount  which  is  inserted  in  the  mortgage  is  greater 
than  the  claims  of  the  mortgagee  will  not,  as  a  matter  of  law, 
render  the  mortgage  void,  without  proof  of  a  fraudulent  intent. 
A  mortgage  may  lawfully  be  made  in  that  form  to  secure  future 
advances,  and  will  be  valid  for  all  advances  up  to  the  amount 
named,  and  if  from  the  recitals  in  the  mortgage  it  appears  that 
this  was  the  purpose  of  the  parties,  the  fact  that  the  amount  of 
the  mortgage  exceeds  the  indebtedness  at  the  time  of  its  delivery, 
will  not  even  be  prima  facie  evidence  of  fraudulent  purpose.2 
If  no  such  explanation  be  contained  on  the  face  of  the  mortgage, 
the  transaction  will  be  siispicious,  but  the  excessive  amount 
will,  at  most,  be  a  badge  of  fraud,  to  be  passed  upon  by  the 
jury.3 

If  a  chattel  mortgage  be  impeached  on  the  ground  that  the 
debt  was  fictitious  or  overstated,  the  production  of  a  promissory 
note  of  the  mortgagor  is  prima  facie  evidence  in  the  first  in- 
stance of  the  validity  of  the  debt,  and  needs  no  confirmatory 
proof  unless  suspicion  is  raised  as  to  the  bona  fides  of  the  trans- 
action.* 

When  an  Agreement  that  the  Mortgagor  may  Sell  the 
Property  renders  the  Mortgage  Void. 

If  by  the  terms  of  a  mortgage  the  privilege  is  granted  to 
the  mortgagor  to  sell  for  his  own  benefit,  and  as  his  own,  por- 
tions of  the  property  covered  by  the  mortgage,  this  will  render 
the  instrument  fraudulent  and  void  upon  its  face.      Such  an 

1  Anderson  v.  Hunn,  5  Hun,  19.  2  Miller  v.  Lockwood,  32  N.  Y.  293. 

3  Frost  v.  Warren,  42  N.  Y.  204.  4  Dunham  v..  Whitehead,  3  Abb.  207. 
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agreement  establishes  conclusively  that  the  mortgage  was  given 
for  some  purpose  other  than  that  of  securing  a  debt  to  the 
mortgagee,  or  of  giving  him  any  real  interest  in  such  property. 
It  is  evident  that,  as  to  such  property,  the  mortgagee  not  having 
any  real  interest  therein,  such  real  interest  remains  in  the  mort- 
gagor. The  plain  purpose  of  making  such  a  mortgage  is  the 
better  to  enable  the  mortgagor  to  enjoy  the  benefit  thereof  at 
the  expense  of  his  creditors.  Were  there  no  creditors  of  the 
mortgagor,  there  would  be  no  object  in  giving  or  taking  mort- 
gages accompanied  with  such  an  agreement.  Such  an  agree- 
ment can  have  only  one  purpose,  since  it  can  have  only  one 
result,  and  that  is  to  hinder,  delay  and  defraud  creditors.  Ex- 
planation or  testimony  could  not  avoid  the  conclusion,  since  the 
law  adjudges  that  the  parties  intended  what  their  writing  ex- 
presses ;  and  it  would  be  incompetent  for  either  of  them  to 
show,  if  they  were  possessed  of  the  most  persuasive  evidence, 
that  they  designed  the  instrument  to  have  a  different  operation 
from  the  one  the  law  assigns  to  it.1 

If  such  an  agreement  do  not  appear  upon  the  face  of  a 
mortgage,  and  be  not  necessarily  implied  by  its  terms,  still  it 
may  have  formed  a  part  of  the  contract  or  contrivance  of  the 
parties.  If  this  be  the  case,  the  mortgage  will  have  the  same 
effect  as  if  the  bargain  had  been  put  into  the  writing,  and  it 
will  equally  be  void.3  But  it  will  not  be  void  upon  its  face, 
and  if  there  be  any  dispute  about  the  contract  between  the 
mortgagor  and  mortgagee,  the  question  of  fact  must  be  passed 
upon  by  the  jury.  The  court  cannot  pronounce  the  mortgage 
void  as  a  matter  of  law,  unless  an  agreement  has  been  made 
either  in  the  mortgage  itself  or  between  the  parties  to  it,  the 
necessary  construction  of  which  permits  such  sales  to  be  made.3 

But  where  it  is  proved,  either  by' the  language  of  the  instru- 
ment, or  by  clear  and  uncontradicted  evidence,  that  it  is  made 
with  intent  that  it  shall  operate  in  a  manner  which  hinders,  de- 


'-  Edgell  T.  Hart,  9  M\  Y.  (5  Seld.)  21 R  ;  Spies  v.  Boyd,  1  E.  D.  Smith,  445, 
Carpenter  v.  Simmons,  28  How.  12;  s.  o.  1  Robt.t360. 

8  Delaware  t.  Ensign,  21  Barb.  85. 

3  Chatham  National  Bank  v.  O'Brien,  6  Hun,  231 ;  Ford  v.  Williams,  18  N.  Y. 
(3  Kern.)  511. 
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lays  and  defrauds  creditors,  then  it  is  void,  and  it  must  be  so 
adjudged.1 

Questions  as  to  the  validity  of  mortgages,  because  of  such 
agreements,  commonly  arise  between  the  creditors  of  the  mort- 
gagor and  the  mortgagee,  and  it  is  therefore  unusual  to  be  able 
to  produce  direct  proof  of  the  unlawful  agreement  or  intent. 
The  possession  of  the  mortgagor  is.  in  itself,  a  mark  of  sus- 
picion, and  if  he  also  sells  the  mortgaged  property  with  the 
knowledge  of  the  mortgagee,  and  retains  the  proceeds,  this 
creates  a  further  reason  for  doubting  good  faith.  The  onus  of 
removing  these  presumptions  of  unfairness  must  rest  upon 
those  claiming  under  the  mortgage,  but  if  the  unlawful  agree- 
ment be  not  contained  in  the  writing  itself,  an  explanation 
which  may  show  these  facts  to  be  consistent  with  an  honest 
purpose  is  always  permissible.2 

It  has  been  said  that  if  the  mortgagor,  who  has  reserved  the 
right  to  retain  possession  of  the  property  and  to  sell  it,  surren- 
ders it  to  the  mortgagee  before  the  validity  of  the  mortgage  has 
been  questioned,  this  will  cure  the  illegality.3 

In  Worrall  v.  Smith  (1  Camp.  332),  a  debtor  had  made  an 
assignment  of  his  furniture  and  stock  in  trade  as  a  publican ; 
a  servant  of  the  assignee  was  immediately  put  into  the  house, 
but  the  debtor  was  allowed  to  carry  on  the  business  as  usual, 
and  Lord  Ellenbokough  held  the  assignment  fraudulent  and 
void  as  to  creditors. 

In  Paget  v.  Perchard  (1  Esp.  205),  Mrs.  Spencer,  who  kept 
a  public  house,  made  a  bill  of  sale  of  her  liquors  and  furniture 
to  the  plaintiffs  on  the  fourth  of  April,  and  the  plaintiffs  put  a 
person  in  possession  under  the  bill  of  sale  the  same  evening. 
The  property  was  taken  the  next  day  under  an  execution,  and 
the  plaintiffs  brought  trespass.  But  it  appearing  that  the  agent 
whom  the  plaintiffs  had  put  into  possession  had  permitted  Mrs. 
Spencer  to  sell  liq^)rs  in  the  usual  way  of  her  trade  on  the 

1  Harston  v.  Vultee,  12  Abb.  143 ;  s.  o.  8  Bosw.  129 ;  Dodds  v.  Johnson,  3  K. 
Y.  Sup.  (T.  &  C.)  215. 

8  Frost  v.  Warren,  42  N.  Y.  204;  Russell  v.  Winne,  37  Id.  591 ;  Gardner  y. 
McEwen,  19  Id.  123;  Williston  v.  Jones,  6-Duer,  504. 

s  Brown  t.  Piatt,  8  Bobw.  324. 
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fourth  of  April,  and  to  receive  money,  Lord  Kenton  held  the 
bill  of  sale  a  fraud  upon  creditors,  and  nonsuited  the  plaintiffs. 

In  Divver  v.  McLaughlin  (2  "Wend.  596),  one  Stephens 
mortgaged  his  stock  of  goods  as  a  grocer  to  the  plaintiffs,  and 
still  went  on  with  his  business  as  usual  until  the  property  was 
seized  on  an  execution  in  favor  of  the  defendant,  when  the 
plaintiff  brought  trespass.  The  judge  refused  to  nonsuit  the 
plaintiff,  and  submitted  the  case  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff.  But  the  judgment  was  reversed  on  a  writ 
of  error,  for  the  reason  that  the  transaction  was  fraudulent  in 
law,  and  should  have  been  so  ruled  by  the  court. 

In  Wood  v.  Lowry  (17  "Wend.  492),  one  Kellogg,  a  country 
merchant,  mortgaged  his  goods  to  the  plaintiffs  to  secure  the 
payment  of  a  debt,  and  was  permitted  to  continue  his  business 
in  the  usual  way  until  the  goods  were  seized  by  an  execution, 
creditor.  The  plaintiffs  brought  replevin,  and  the  jury,  under 
the  direction  of  the  judge,  found  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  was  denied  ;  the  court  saying  that  no' 
mortgage  or  bill  of  sale  was  ever  upheld  under  such  circum- 
stances. It  was  added  that,  instead  of  leaving  the  matter  as  a 
question  of  fact  to  the  jury,  the  judge  would  have  been  well 
warranted  in  instructing  them  that  the  transaction  was  fraudu- 
lent and  void  in  law. 

In  Griswold  v.  Sheldon  (4  K  Y.  [4  Comst.]  581),  Griswold 
and  one  Burdick  were  respectively  merchants  in  the  same  town. 
Burdick  hired  Griswold's  store,  and  purchased  his  stock  of  goods 
for  $3,000,  to  secure  which  he  gave  back  a  chattel  mortgage  on: 
the  same  goods  and  on  his  own  stock  of  goods.  The  stock  of 
goods  which  Burdick  possessed  before  he  purchased  of  Griswold 
were  moved  by  him  from  the  store  which  he  had  occupied  to 
the  one  hired  of  Griswold,  and  there  mingled  with  the  goods  so 
purchased.  The  goods  were  levied  upon  under  a  judgment 
recovered  by  Sheldon,  the  defendant,  and  Burdick  brought 
trover.  It  appeared  on  the  face  of  the  mortgage  that  Burdick 
hired  the  "  store  "  in  which  the  goods  were  placed  for  the  pur- 
pose of  using  it  as  a  store ;  that  he  was  to  pay  $1,000  on  the 
plaintiff's  debt  "  in  goods  and  groceries,  &c,  from  the  store,"' 
"at  current  prices,"  to  be  delivered  at  such  times  and  in  such 
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quantities  as  the  plaintiff  might  desire ;  and  he  agreed  u  to  keep 
a  good  and  full  assortment  of  goods,  groceries,  &c,  during  the 
"time  he  remains  in  the  store"  and  until  the  plaintiff's  debt 
should  be  fully  paid.  The  mortgagor  continued  in  possession 
until  the  levy,  selling  the  goods  at  retail  for  his  own  benefit. 
Under  these  facts  four  judges  thought  that  the  mortgage  was 
fraudulent  and  void  upon  its  face,  and  as  a  matter  of  law;  while 
five  thought  that  the  question  of  fraudulent  intent  should  be 
submitted  to  the  jury. 

In  Edgell  v.  Hart  (9  K  Y.  [5  Seld.]  213 ;  affi'g  s.  c.  13  Barb. 
380),  a  mortgage  was  made  of  a  stock  of  goods  in  a  store,  "and 
to  include  also  all  other  articles  of  a  like  nature  which  may  be 
pmt  or  be  in  said  store  whenever  the  mortgagee  should  be  en- 
titled to  enforce  the  mortgage ;  said  mortgagor  not  to  sell  any 
of  the  said  goods  on  credit."  It  was  held  that  the  inhibition 
to  sell  on  credit  contained  in  the  writing,  by  a  necessary  impli- 
cation authorized  the  mortgagor  to  sell  for  cash  ;  all  the  circum- 
stances connected  with  the  transaction,  as  well  as  the  pleadings, 
showed  that  the  intention  of  the  instrument  was  that  the  mort- 
gagor should  continue  to  retail  the  mortgaged  property  and  re- 
ceive the  proceeds  to  his  own  use.  In  so  far  as  the  mortgage 
attempted  to  include  property  not  owned  by  the  mortgagor  at 
the  time  it  was  made,  it  was  inoperative,  and  the  agreement 
allowing  the  mortgagor  to  sell  for  his  own  benefit  rendered  it 
void. 

In  Mittnacht  v.  Kelly  (3  Keyes,  407 ;  s.  c.  48  How.  457;  5 
Abb._  N".  S.  442),  the  mortgage  was  of  a  stock  in  trade  of  a 
liquor  store  "  with  the  increase  and  decrease  thereof,"  and  until 
default  in  the  payment  of  the  money  secured,  the  mortgagor 
was  "to  remain  and  continue  in  the  quiet  and  peaceable  posses- 
sion of  the  goods  and  chattels  and  the  full  and  free  enjoyment 
of  the  same."  It  was  held  that  these  provisions  could  have  no 
other  meaning  than  that  the  mortgagee  should  all  the  time  retain 
a  lien  on  the  whole  stock  by  way  of  mortgage,  the  mortgagor 
making  purchases  from  time  to  time  and  selling  off  in  the  ordi- 
nary manner ;  the  intent  being  not  to  create  an  absolute  lien 
upon  any  property,  but  a  fluctuating  one,  which  should  open  to 
release  that  which  should  be  sold,  and  take  in  what  should  be 
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newly  purchased.  This  being  the  arrangement  which  appeared 
from  the  mortgage  itself,  it  was  adjudged  to  be  void  upon  its- 
face. 

In  Russell  v.  Winne  (37  1ST.  T.  591),  the  mortgage  was  of  a 
lot  of  stone  "  and  all  other  stones  belonging  to  me,  and  all  other 
goods  and  chattels  now  in  my  store."  The  mortgagor  was  a- 
dealer  in  stone  and  kept  a  small  store ;  there  was  nothing  in  the 
mortgage  authorizing  a  sale,  but  the  mortgagor  continued  after 
the  mortgage  to  sell  goods  just  as  he  had  done  before  that  time, 
applying  the  proceeds  to  his  own  use,  and  there  was  some  evi- 
dence to  show  that  this  was  done  with  the  knowledge  and  assent 
of  the  mortgagee.  It  was  held  that  the  circumstance  that  the 
mortgagor  saw,  or  most  probably  saw,  sales  taking  place  was,  at 
most,  a  circumstance  to  be  submitted  to  the  jury  as  evidence  of 
a  prior  agreement  cotemporaneous  with  the  execution  of  the 
mortgage,  allowing  such  sales  to  be  made  for  the  benefit  of  the 
mortgagor.  If  such  agreement  were  found  by  the  jury  to  have 
been  made,  then  the  mortgage  would  be  void.  But  if  the  sales 
were  in  violation  of  the  rights  of  the  mortgagee,  or  even  if  they 
were  consented  to  after  the  exepution  of  the  mortgage,  they 
would  not  make  the  mortgage  void ;  they  would  do  no  more 
than  discharge  the  lien  on  the  goods  which  he  consented  to  be 
sold. 

In  Ford  v.  Williams  (24  K  T.  359),  and  in  Miller  v.  Lock- 
wood  (32  Id.  293),it  was  held  that  an  agreement  upon  the  mort- 
gage of  chattels  that  the  mortgagor  should  keep  possession  of 
the  mortgaged  property,  and  retail  the  goods  for  cash  only,  pay- 
ing over  the  proceeds  toward  the  discharge  of  the  debt  which 
the  mortgage  was  given  to  secure,  is  not  fraudulent  in  law,  but 
presents  a  question  of  good  faith  for  the  jury,  and  it  was  also- 
held  that  when  the  transaction,  though  suspicious,  was  capable 
6f  a  construction  consistent  with  fairness  and  the  absence  of 
fraud,  it  must  be  passed  upon  by  the  jury. 

In  GonHing  v.  Shelley  (28  N.  T.  360),  a  similar  arrange- 
ment was  held  not  to  be  conclusively  fraudulent,  but  in  that 
case  it  was  said  that  such  an  agreement  makes  the  mortgagor  an 
agent  of  the  mortgagee ;  it  was  as  if  the  mortgagee  had  taken 
possession  and  placed  a  third  person  in  charge  as  agent  to  sell 
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and  account  to  him.  The  mortgagee  therefore  was  charged 
with  the  amount  of  all  sales  made  by  the  mortgagor,  under  the 
authority  contained  in  the  mortgage. 

In  Yates  v.  Olmsted  (56  N,  Y.  632),  the  mortgage  con- 
tained this  clause :  "  This  mortgage  is  to  be  a  continuing  lien 
and  security  upon  stock  or  goods  to  be  hereafter  brought  into 
the  store."  .No  authority  was  reserved  to  the  mortgagor  to  sell 
or  deal  with  the  stock  while  in  his  possession.  The  referee 
found  that  no  such  arrangement  was  made,  and  that  the  mort- 
gagee had  no  actual  knowledge  of  any  such  sales ;  also,  that  the 
mortgage  was  given  in  good  faith  to  secure  plaintiff's  debt,  and 
not  with  intent  to  hinder,  delay  or  defraud  creditors.  It  was 
held,  reversing  the  decision  of  the  court  below  (65  Barb.  43), 
that  the  clause  in  the  mortgage  did  not,  as  a  matter  of  law,  ren- 
der it  fraudulent. 


When  a  Mortgage  may  be  Void  only  in  fart. 

If  a  chattel  mortgage  be  void  because  it  is  executed  and  de- 
livered with  intent  to  hinder,  delay  and  defraud  creditors,  it 
will  be  void  in  its  entire  extent.  The  evil  intent  will  vitiate 
and  destroy  the  whole  transaction,  and  it  will  be  a  nullity  as  to 
the  entire  debt  secured,  and  as  to  every  portion  of  the  property 
included  in  it.  No  rights,  as  against  creditors,  can  be  claimed 
under  an  instrument  which  originated  in  a  conspiracy  between 
the  parties  to  it  to  cheat  and  defraud.1 

A  distinction  is  to  be  noted  between  a  mortgage  which  is 
void  for  fraud,  and  one  which  fails  to  operate  as  a  lien  because 
the  mortgagor  had  no  power  to  mortgage  a  portion  of  the  prop- 
erty included  in  it.  Such  a  case  will  arise  where  the  mort- 
gagor has  no  title  to  a  part  of  the  mortgaged  chattels,  or  where 
it  is  attempted  to  mortgage  property  not  yet  acquired,  and  the 
mortgage  will  then  be  valid  to  the  extent  of  the  title  of  the 
mortgagor  at  the  time  when  it  was  executed.3     So,  if  a  mort- 

1  Russell  T.  Winne,  ST  N.  Y.  591 ;  Mitfcnacht  v.  Kelly,  S  Keyes,  407 ;  s.  o.  46 
How.  457 ;  5  Abb.  N.  S.  442  ;  Goodrich  v.  Downs,  6  Hill,  438  ;  MacMe  v.  Cairns, 
5  Cow.  647,  580;  Grover  v.  Wakeman,  11  Wend.  187,  225. 

*  Gardner  v.  McEwen,  19  1ST.  Y.  123 ;  Van  Heusen  v.  Radcliff,  17  Id.  680. 
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gage  be  made  of  all  articles  named  "  except  such  as  are  by  law- 
exempt  from  levy  and  sale  under  execution,"  it  is  valid  as  to  all 
•of  the  articles  which  presumptively  and  in  ordinary  cases  would 
be  exempt  from  such  levy  and  sale.1  So,  also,  if  a  mortgage  be 
given  in  good  faith,  it  will  be  valid  for  the  amount  of  the  debt 
intended  to  be  secured,  though  it  will  be  without  force  for  any 
greater  amount.2 

A  case  may  easily  be  supposed  where  a  mortgagor  executes 
and  delivers  a  mortgage  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  while  the  whole  purpose  of  the  mortgagee  is  to  get 
security  for  an  honest  debt.  In  such  a  case  the  mortgagee  will 
not  be  charged  with  the  wrongful  intent  of  the  mortgagor,  and 
the  mortgage  will  remain  a  valid  security  in  his  hands.3  If  the 
mortgage  be  given  to  two  persons  to  secure  different  debts,  one 
of  them  being  innocent  while  the  other  shared  in  the  fraudulent 
purpose  of  the  mortgagor,  the  former  would  be  protected  while 
the  latter  would  not.  '  Each  mortgagee  would  stand  in  the  same 
position  as  if  he  had  taken  a  separate  mortgage  to  himself,  and 
the  fact  that  the  same  mortgage  provided  for  his  separate  debt 
would  not  infect  the  amount  secured  with  the  fraud  which 
tainted  the  portion  secured  to  the  other  party.4 


Who  may  Disunite  the  Validity  of  a  Chattel  Mortgage. 

The  statute  which  makes  continued  possession  a  presumption 
of  fraud,  defines  the  term  "  creditors "  as  used  in  it,  to  mean 
"  all  persons  who  shall  be  creditors  of  the  vendor  or  assignor,  at 
any  time  while  such  goods  and  chattels  shall  remain  in  his  pos- 
session or  under  his  control." 5  Under  this  provision  it  was  held 
in  Williston  v.  Jones  (6  Duer,  504),  that  a  creditor  who  seeks 
to  impeach  a  mortgage  on  the  ground  of  continuance  in  posses- 
sion of  the  mortgagor,  is  bound  to  show  that  he  was  a  creditor 
during  the  time  that  this  possession  continued.     In  this  respect 

1  Newell  v.  Warner,  44  Barb.  258. 

*  Wostojtt  v.  Guan,  4  Dnor,  107  ;  Miller  v.  Lockwood,  32  N.  Y.  293  ;  Frost 
T.  Warren,  42  Id.  2f>4. 

3  Smith  v.  Post,  1  Hun,  516.  4  Smith  v.  Post,  supra. 

8  2  R.  S.  136,  §  6. 
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this  statute  differs  from  the  statute  which  declares  chattel  mort- 
gages to  be  void  as  against  creditors  unless  filed,  for  that  statute 
protects  all  of  the  creditors  of  the  mortgagor.  They  cannot 
question  the  rights  of  the  mortgagee  until  they  come  with  pro- 
cess of  some  sort,  but  when  their  claims  are  in  such  foVm  as  to 
give  them  a  specific  lien  on  the  property  of  the  mortgagor,  the 
want  of  filing  renders  the  mortgage  void  as  against  all  creditors 
alike.1 

It  does  not  follow  that  because  a  creditor  cannot  avail  him- 
self of  the  presumption  of  fraud  which  arises  from  the  con- 
tinued possession  of  property  by  the.  debtor  after  he  has  pre- 
tended to  assign  or  mortgage  it,  that  he  may  not  attack  such 
a  transaction  as  fraudulent  and  void  as  to  him.  The  presump- 
tion is  a  matter  of  evidence  which  may  avail  only  a  certain  class 
of  creditors,  but  the  fact  of  the  intent  to  hinder,  delay  and  de- 
fraud, when  proven  by  other  evidence,  will  render  the  assign- 
ment or  mortgage  void  as  to  all  creditors  indiscriminately.8 

When  a  mortgage  is  fraudulent  and  void,  the  possession  of 
the  mortgagee  is  a  trespass  as  to  creditors,3  and  a  sale  under  it, 
or  exercising  or  claiming  any  title  under  it,  will  be  a  conversion 
as  to  junior  incumbrancers.4  It  cannot  be  impeached'by  a  cred- 
itor at  large,  but  when  a  creditor  has  an  execution  or  attachment, 
or  some  other  process  which  authorizes  the  seizure  of  the  goods, 
'he  may  take  them  as  if  no  such  mortgage  had  been  made ;  and 
if  the  sheriff,  acting  under  such  warrant,  is  sued,  he  may  show 
that  the  alleged  mortgage  is  void  as  against  the  creditor.5 

When  a  conveyance  is  said  to  be  void  as  against  creditors, 
the  reference  is  to  such  parties  when  clothed  with  their  judg- 
ments and  executions,  or  such  other  titles  as  the  law  has  pro- 
vided for  the  collection  of  debts.6    Before  creditors  can  attack 

1  Laws  of  1833,  c.  279,  §  1 ;  Thompson  v.  Van  Veoliten,  27  N.  T.  568,  582; 
Theriot  v.  Prince,  1  Edm.  Sel.  Cas.  219. 

!  2  E.  S.  137.  3  Delaware  t.  Ensign,  21  Barb.  85. 

4  Baskins  v.  Shannon,  3  N.  Y.  (3  Comst.)  310. 

5  Kinchey  v.  Stryker,  26  How.  75 ;  Frost  v.  Mott,  34  N.  Y.  253 ;  Thayer  v. 
Willet,  5  Bosw.  344;  s  c.  9  Abb.  325;  Skinner  v.  Oettinger,  14  Abb.  109;  Pat- 
terson y.  Perry,  10  Id.  82;  Belmont  v.  Lane,  22  How.  365  ;  Kqfly  T.  Breuaing,  33 
Barb.  123. 

"  Per  Denio,  J.,  in  Van  Heusen  t.  Radcliff,  17  N.  Y.  580;  Noble  v.  Holmes,  6 
Hill,  194. 
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a  transfer  of  their  debtor  for  fraud,  they  must  show  a  judgment 
as  well  as  execution ;  or  where  they  proceed  by  attachment, 
they  must  show  that  the  justice  had  jurisdiction,  and  that  the 
process  was  regularly  issued.1 

,  If  a  creditor  seizes  mortgaged  chattels  under  an  execution, 
it  is  necessary  for  him  to  show  a  valid  judgment,  execution  and 
levy,  and  that  the  mortgage  is  fraudulent  and  void,  and  if  he 
fails  in  any  of  this  his  levy  will  be  wrongful.  If  he  takes  the 
property  under  an  attachment,  he  must  establish,  in  addition  to 
the  fraudulent  nature  of  the  mortgage,  that  his  warrant  was 
regular,  and  also  that  the  debt  existed  for  which  the  attachment 
was  issued,  unless  this  fact  be  proven  by  a  judgment  against  the 
debtor.  The  mortgagee  may  prove  that  no  debt  existed  until  it 
is  established  by  a  judgment  in  the  attachment  suit.  He  may, 
therefore,  defeat  the  attaching  creditor  on  either  of  two  grounds : 
1.  That  there  was  no  debt  to  justify  the  issuing  of  the  attach- 
ment. 2.  That  he  had  a  good  title  to  the  property  in  dispute 
when  it  was  attached.2 

A  bona  fide  purchaser  of  mortgaged  property  without  notice 
of  the  lien  may  also  show  its  fraudulent  character,  though  he 
would  not  be  suffered  to  do  this  if  he  purchased  merely  the 
equity  of  redemption.  The  same  rule  which  would  protect  the 
owner  of  the  entire  title  would  also  protect  the  owners  of  por- 
tions of  it,  as  junior  mortgagees3  or  other  lienors.  It  is  neces- 
sary that  these  liens  be  in  themselves  valid,  for  there  would  be 
no  propriety  in  disturbing  the  apparent  lien  of  one  void  incum- 
brance in  order  to  benefit  another  which  is  equally  void.4 

If  a  junior  mortgagee  attacks  a  prior  incumbrance  as  fraudu- 
lent, he  must  show  a  valuable  consideration  or  an  honest  debt, 
and  also  that  the  mortgage  was  given  to  secure  it.B  But  if  the 
consideration  of  the  contract  under  which  the  claim  is  made  is 
sufficient  to  support  a  valid  specific  lien,  it  will  not  be  a  suffi- 
cient objection  against  it  that  it  was  given  for  a  prior  indebted- 


1  Per  Bronson,  J.,  in  Van  Etten  v.  Hurst,  6  Hill,  311. 
5  Rinehey  v.  Stryker,  26  How.  15. 

*  Anderson  v.  Hunn,  5  Hun,  19;  Baskins  v.  Shannon,  3  N.  T.  (3  Comst.)  310. 
4  Thompson  v.  Van  Vechten,  27  N.  Y.  568. 

*  Baskins  v.  Shannon,  3  N.  Y.  (3  Comst.)  310;  Hanford  v.  Artcher,  4  Hill,  271. 
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ness.1  So  also  a  partner  has  such  a  lien  on  the  partnership 
property  as  entitles  him  to  a  judgment  setting  aside  fraudulent 
6ales  or  incumbrances  made  by  his  copartner.2 

A  purchaser  of  the  mortgaged  chattels,  or  of  any  interest 
therein,  or  the  holder  of  any  subsequent  lien  thereon,  providing 
that  his  claim  has  not,  by  the  contract  under  which  he  claims, 
been  limited  to  the  equity  of  redemption,  may  resist  the  enforce- 
ment of  the  mortgage  on  any  ground  which  would  have  con- 
stituted a  valid  defence  for  the  mortgagor.  Thus  a  judgment 
and  execution  creditor  of  the  mortgagor  who  has  caused  a  levy 
to  be  made  upon  the  mortgaged  chattels,  may  avoid  the  mort- 
gage for  usury.3 

Ordinarily  a  man  cannot  be  heard  to  allege  his  own  fraudu- 
lent acts  as  grounds  for  relief  in  a  court  of  justice,  and  what  he 
cannot  do  his  representatives  are  equally  barred  from  doing. 
But  it  is  provided  by  Laws  of  1858,  c.  314,  "  that  any  executor, 
administrator,  receiver,  assignee,  or  other  trustee  of  an  estate,  or 
the  property  and  effects  of  an  insolvent  estate,  corporation,  asso- 
ciation, partnership  or  individual,  may  for  the  benefit  of  cred- 
itors or  others  interested  in  the  estate  or  property  so  held  in 
trust,  disaffirm,  treat  as  void,  and  resist  all  acts  done,  transfers 
and  agreements  made,  in  fraud  of  the  rights  of  any  creditor,  in- 
cluding themselves  and  others,  interested  in  any  estate  or  prop- 
erty held  by  or  of  right  belonging  to  any  such  trustee  or  estate." 


How  the  Question  of  the  Validity  of  a  Chattel  Mortgage  may 

he  Contested. 

If  a  judgment  creditor  of  the  mortgagor  shall  contend  that 
the  mortgage  is  fraudulent  and  void,  he  may,  if  he  elects  to  do 
so,  treat  it  as  a  nullity,  and  by  indemnifying  the  sheriff  pro- 
cure a  levy  and  sale  to  be  made.  The  question  of  the  validity 
of  the  mortgage  will,  in  such  a  case,  be  tested  in  an  action 
brought"  by  the  mortgagee  for  the  value  of  the  property  or  to 
reclaim  possession  of  it ;  unless  the  mortgagee  shall  see  fit  to 

1  Anderson  v.  Htmn,  5  Hun,  79";  contra,  Thompson  v.  Van  Vechten,  6  Bosw- 
373 ;  rev'g  s.  o.  5  Abb.  458. 

2  Wade  v.  Rusher,  4  Bosw.  537.  3  Carow  v.  Kelly,  59  Barb.  239 
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surrender  his  claims  without  a  contest.  If  such  an  action  be 
brought,  the  creditor  will  prevail  if  the  mortgage  be  declared 
to  be  fraudulent.1 

So  a  junior  mortgagee  may  take  possession  under  his  mort- 
gage, and  in  the  action  at  law  in  which  he  shall  seek  to  maintain 
his  right  to  possession,  or  in  which  he  shall  endeavor  to  defend 
himself  against  a  claim  for  damages,  the  question  of  the  validity 
■of  the  security  may  be  litigated  and  determined.2 

Relief  against  a  fraudulent  chattel  mortgage  may  also  be 
iound  by  an  action  in  the  nature  of  a  suit  in  equity,  in  which 
the  instrument  may  be  declared  to  be  void,  and  in  which,  also, 
the  remedies  peculiar  to  a  court  of  equity,  including  the  ap- 
pointment of  a  receiver,  and  the  granting  of  an  injunction  may 
be  obtained.8, 

Any  person  who  has  an  interest  in  or  a  lien  'upon  the  mort- 
gaged property,  has  a  right  to  appeal  to  a  court  of  equity  in 
order  to  prevent  the  enforcement  of  a  void  prior  security  by 
which  his  rights  in  or  upon  the  property  would  be  destroyed  ; 
and  the  fact  that  he  would  have  an  action  at  law  for  damages, 
against  the  holder  of  such  void  prior  security  would  not  be  any 
answer  to  his  claim  for  relief.  He  would  not  be  required  to 
surrender  a  lien  upon  the  property,  or  a  title  to  it,  and  be  com- 
pelled to  rest  upon  the  personal  responsibility  of  the  holder  of 
the  prior  lien,  which  might  or  might  not  be  available  when  an 
execution  should  be  issued  against  him.4 

As  soon  as  an  execution,  issued  upon  a  valid  judgment,  is 
placed  in  the  hands  of  the  sheriff,  and  without  any  levy  having 
been  made  thereon,  the  judgment  creditor  acquires  a  valid  lien 
upon  all  of  the  personal  property  belonging  to  the  debtor  and 
not  exempt  from  execution,  situated  within  the  jurisdiction  of 
the  officer.  Until  the  levy  is  made,  the  lien  is  liable  to  be  de- 
feated by  the  title  of  a  purchaser  in  good  faith,  but,  as  between 
the  plaintiff  in  the  execution  and  all  persons  except  a  bona  fide 
purchaser,  the  lien  is  as  valid  before  the  levy  is  made  as  it  is 


1  Delaware  v.  Ensign,  21  Barb.  85  ;  Rinchey  v.  Stryker,  26  How.  75 ;  Frost 
v.  Mott,  34  N.  T.  253. 

2  Basiins  v.  Shannon,  3  N.  Y.  (3  Comst.)  310. 

3  Anderson  v.  Hunn,  5  Hun,  79.  *  Anderson  v.  Hunn,  5  Hun,  19. 
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afterward.1  This  lieu  is  entitled  to  protection,  and  the  assistance 
of  a  court  of  equity  may  be  invoked  to  remove  an  obstruction 
which  has  fraudulently  been  placed  in  the  way  of  its  complete 
enforcement.8  A  creditor  may,  therefore,  maintain  an  action  to- 
set  aside  a  mortgage  upon  chattels,  as  fraudulent  and  void,  aa 
soon  as  his  execution  is  in  the  hands  of  the  sheriff.  He  is  not 
required  to  procure  the  officer  to  rua  the  risk  of  committing  a 
trespass,  if  the  mortgage  is  finally  adjudged  to  be  valid,  neither 
is  he  compelled  to  wait  until  the  execution  has  been  returned 
unsatisfied.3 

There  is  a  substantial  difference  between  an  action  to  remove 
an  impediment  which  has  fraudulently 'been  created  in  order  to 
obstruct  a  specific  lien,  and  an  application  to  a  court  of  equity 
to  reach  equitable  assets  of  a  debtor.  In  the  first  case,  it  is  only 
necessary  that  the  creditor  shall  have  tried  to  enforce  his  lien, 
and  that  he  has  been  met  by  the  impediment.  In  the  latter 
case  the  creditor  can  show  no  title  to  the  rights  of  action  of  the 
-  debtor  until  he  has  exhausted  his  legal  remedy.  In  the  one 
case  the  application  is  for  aid  to  enforce  legal  rights ;  in  the 
other  it  is  for  equitable  relief  entirely.  The  issuance  of  an  ex- 
ecution gives  a  legal  lien  upon  chattels,  and  equity  will  remove 
a  fraudulent  mortgage  which  prevents  the  lien  from  ripening 
into  a  levy  and  sale."  But  the  issuance  of  an  execution,  or  even 
a  formal  levy,  does  not  create  a  lien  upon  a  mere  chose  in  ac- 
tion, or  a  mere  equitable  interest  in  personal  property  which  is 
not  liable  to  be  sold  on  execution,  and  in  such  cases  the  actual 
return  of  the  execution  unsatisfied  is  necessary  to  entitle  the 
creditor  to  the  assistance  of  a  court  of  equity  to  obtain  satisfac- 
tion out  of  the  equitable  property  of  the  defendant.4 

>  2  R.  S.  365,  §§  13,  IT;  Hale  v.  Sweet,  40  N.  Y.  97. 

5  Beck  v.  Burdett,  1  Paige,  305. 

8  See  the  very  elaborate  opinion  of  Bockes,  J.,  in  Stewart  v.  Beale,  1  Hun,  405. 

4  Beck  t.  Burdett,  1  Paige,  305. 


CHAPTER   XXXIX. 

FILING  OF  CHATTEL  MORTGAGES. 


When,  Where,  and  How  Chattel  Mortgages  should  be  Filed, 

It  is  enacted,  by  Laws  of  1833,  c.  279,  that  every  mortgage 
or  conveyance  intended  to  operate  as  a  mortgage  of  goods  and 
chattels  hereafter  made,  which  shall  not  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless  the  mortgage,  or  a  true  copy  thereof,  shall  be  filed  as 
directed  by  said  act.' 

The  instruments  mentioned  in  the  act  are  required  to  be 
filed  in  the  several  towns  and  cities  of  this  State,  where  the 
mortgagor  therein,  if  a  resident  of  this  State,  shall  reside  at  the 
time  of  the  execution  thereof ;  and  if  not  a  resident,  then  in  the 
city  or  town  where  the  property  so  mortgaged  shall  be  at  the 
time  of  the  execution  of  such  instrument.  In  the  city  of  New 
York  such  instrument  must  be  filed  in  the  office  of  the  register 
of  said  city.  In  the  several  cities  of  this  State,  other  than  the 
city  of  New  York,  and  in  the  several  towns  in  this  State  in 
which  a  county  clerk's  office  is  kept,  in  such  office ;  and  in  each 
of  the  other  towns  in  this  State,  in  the  office  of  the  town  clerk 
thereof.  Such  register  and  clerks  are  required  to  file  all  such 
instruments  presented  to  them  respectively  for  that  purpose,  and 
to  indorse  thereon  the  time  of  receiving  the  same,  and  also  to 
deposit  the  same  in  their  respective  offices,  to  be  kept  there  for 
the  inspection  of  all  persons  interested.1 

1  Laws  of  183S,  c.  279,  §  2. 
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This  statute  does  not  repeal  the  statute  concerning  fraud- 
ulent conveyances.  If  a  mortgagor  of  chattels  retains  the  pos- 
session of  them,  the  legal  presumption  still  is  that  the  mortgage 
is  fraudulent ;  the  filing  of  the  mortgage  does  not  rehut  the 
presumption  of  fraud  arising  from  the  non-delivery  of  the  prop- 
erty, neither  does  it  excuse  the  party  claiming  under  the  mort- 
gage from  showing  affirmatively  that  the  mortgage  was  made 
in  good  faith,  and  without  any  intent  to  defraud  creditors  or 
purchasers.1  The  act  of  1833  only  adds  another  to  the  grounds 
on  which  a  mortgage  of  personal'chattels  may  be  void.8  Prior 
to  the  passing  of  that  act,  a  chattel  mortgage  might  be  good,  al- 
though the  possession  of  the  property  continued  with  the  mort- 
gagor. It  was  open  to  explanation,'  and  if  the  explanation  was 
satisfactory  to  the  court  and  jury,  the  mortgage  was  valid,  not- 
withstanding there  was  no  change  of  possession  of  the  mort- 
gaged property.3  A  further  condition  has  been  imposed  by  the 
act  of  1833,  to  wit,  that  the  mortgage  shall  be  filed  and  refiled 
according  to  the  terms  of  that  statute.4 

The  statute  does  not  avoid  the  mortgage  merely  as  to  so 
much  of  the  property  as  remains  in  the  possession  of  the  mort- 
gagor. The  mortgage  itself  is  declared  void  if  not  filed  as 
directed  by  the  act,  when  ij  is  not  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged.  A  change  of  possession 
as  to  part  of  the  property  included  in  the  mortgage  is  not  a 
change  of  possession  of  the  things  mortgaged  within  the  intent 
and  meaning  of  the  statute.  The  mortgage  must  therefore  be 
filed  unless  there  -is  an  immediate  delivery  of  the  whole  prop- 
erty embraced  therein  and  a  continued  change  of  possession,  or 
such  mortgage  is  made  absolutely  and  wholly  void,  as  to  cred- 
itors, by  the  express  terms  of  the  statute.5 

If  the  mortgagor  is  a  resident  of  this  State,  the  mortgage, 
or  a  true  copy  thereof,  must  be  filed  in  the  city  or  town  where 

'  Otis  v.  SU1,  8  Barb.  102  ;  contra,  Lee  v.  Huntoon,  Hoff.  447. 
'  Wood  v.  Lowry,  17  Wend.  492;  Smith  v.  Acker,  23  Id.  653. 

3  Barrow  v.  Paxton,  5  Johna.  258 ;  Bissell  v.  Hopkins,  3  Cow.  166 ;  Hall  y. 
Tnttle,  8  Wend.  391 ;  Smith  v.  Acker,  23  Wend.  653. 

4  Newell  v.  Warren,  44  N.  T.  244,  248. 

»  Per  Chancellor  Walworth,  in  Benedict  r.  Smith,  10  Paige,  126,  128. 
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the  mortgagor  resided  at  the  time  when  the  mortgage  was  exe- 
cuted. The  place  of  residence  of  the  mortgagor  at  the  time 
when  the  mortgage  is  filed  is  immaterial ; 1  and  if  it  be  not  filed 
at  the  place  of  residence  of  the  mortgagor  at  the  time  of  its. 
execution,  a  subsequent  tiling  in  the  town  to  which  the  mort- 
gagor removes  will  not  give  vitality  to  it  as  against  creditors, 
and  subsequent  purchasers.2  The  actual  place  of  residence  of 
the  mortgagor  will  control,  and  an  erroneous  recital  in  the  mort- 
gage will  not  conclude  the  mortgagee.3 

If  a  corporation  be  a  mortgagor  it  will  be  deemed  to  have  a 
residence  at  its  place  of  business  ; '  and  a  railroad  is  said  to  have 
a  residence  in  all  the  towns  in  which  any  part  of  its  line  is- 
located.5 

If  the  mortgagor  be  a  resident  of  this  State,  it  will  make  no 
difference  where  the  mortgaged  property  may  be  situated ; 6  but 
if  he  be  a  non-resident,  the  mortgage,  or  a  copy  of  it,  must  be 
filed  "  in  the  city  or  town  where  the  property  so  mortgaged  shall 
be  at  the  time  of  the  execution  of  such  instrument." 7 

The  papers  are  required  to  be  filed  in  the  office,  of  the  regis- 
ter and  in  the  offices  of  the  town  clerks.  It  is  not  sufficient 
that  they  be  delivered  to  those  officials  while  absent  from  their 
offices.  Where  a  mortgage  was  handed  to  the  county  clerk 
while  absent  from  his  office,  to  be  filed  therein,  at  ten  o'clock  on 
Saturday  evening,  and  the  clerk  marked  and  indorsed  it  as- 
filed  at  that  hour,  but  did  not  in  fact  take  it  to  or  deposit  it  in 
the  office  until  nine  o'clock  in  the  forenoon  on  the  following 
Monday,  the  mortgage  was  held  to  be  subsequent  to  a  levy 
made  at  eight  o'clock  on  Monday  morning.8  If  there  be  no 
clerk,  or  if  he  be  absent,  the  mortgage  may  be  filed  with  the- 
person  in  charge  of  the  clerk's  office.9 

1  Hicks  v.  Williams,  17  Barb.  523.  2  Powers  v.  Freeman,  2  Lans.  127. 

3  Chandler  v.  Bunn,  Lalor,  169. 

"  Pond  v.  Hudson  River  R.  R.  Co.  17  How.  543 ;  Conro  v.  National  Protection. 
Ins.  Co.  10  Id.  403  ;  Louisville  R.  R.  Co.  v.  Letson,  2  How.  (U.  B.)479. 

£  Buffalo  <fc  State  Line  R.  R.  Co.  y.  Supervisors  of  Erie,  48  K.  T.  102 ;  Hoyle 
v.  Pittsburgh  &  Montreal  R.  R.  Co.  54  S.  Y.  314. 

6  Gould  v.  Browne,  4  N.  Y.  Leg.  Ohs.  423. 

7  Laws  of  1833,  c.  279,  §  2.  6  Hathaway  v.  Howell,  54  N.  Y.  97. 
0  Bishop  v.  Cook,  13  13arb.  326 ;  Dodge  v.  Potter,  18'ld.  193. 
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If  the  mortgage  be  properly  filed  the  mortgagee  will  be  pro- 
tected, even  though  the  register  or  clerk  shall  omit  to  index  it. 
He  will  not  lose  the  priority  of  his  lien  on  the  mortgaged  chat- 
tels because  of  the  omission  to  index,  but  the  remedy  of  any 
person  who  shall  be  misled  will  be  against  the  officer.1  So,  the 
omission  of  the  clerk  to  number  the  mortgage  will  not  impair 
the  mortgagee's  rights.3 

The  statute  prescribes  no  time  after  the  execution  of  a  mort- 
gage within  which  it  must  be  filed ;  it  should  be  as  soon  as 
practicable  after  the  mortgage  is  delivered,3  but  it  may  be  filed 
at  any  time,  subject  to  the  rights  of  intervening  creditors  and 
bona  fide  purchasers.4  Delay  in  filing  only  subjects  the  mort- 
gagee to  danger  of  being  cut  off  by  the  intervention  of  rights 
which  did  not  exist  when  the  mortgage  was  made.5 

It  is  permissible  to  file  the  original  mortgage,  but  filing  a 
true  copy  will  answer  the  same  purpose.  This  being  the  case,  it 
is  practically  much  better  to  keep  the  original  off  from  the  files, 
since  the  certificate  of  the  clerk  that  a  certain  paper  is  a  true 
copy  of  an  original  chattel  mortgage  is  no  proof  of  the  existence 
of  the  mortgage ;  nor  is  it  evidence  that  the  paper  purporting 
to  be  a  copy  of  such  mortgage  is  a  copy.6  A  certified  copy  of  a 
chattel  mortgage  is  not  admissible  in  evidence  until  the  existence 
of  the  original  is  proved,7  and  it  is  then  evidence  only  of  the 
faqt  that  such  instrument  or  copy  and  statement  was  received 
and  filed  according  to  the  indorsement  of  the  clerk  or  register, 
and  of  no  other  fact ;  and  in  all  cases  the  original  indorsement 
by  the  clerk  or  register,  made  in  pursuance  of  the  act,  upon  such 
instrument  or  copy  is  received  in  evidence  only  of  the  facts 
stated  in  such  indorsement.8 

The  copy  filed  must  be  a  "  true  copy."  A  trifling  mistake 
might  not  vitiate,  upon  the  principle  that  the  law  will  not  re- 

1  Dikeman  v.  Puckhafer,  1  Daly,  489 ;  s.  c.  1  Abb.  N.  S.  32  ;  Dodge  v.  Potter, 
18  Barb.  193.     See  Griawold  v.  Sheldon,  4  N.  Y.  (4  Comst.)  581. 

5  Dodge  v.  Potter,  18  Barb.  193.  I  Parsliall  v.  Eg^art,  52  Barb.  367. 

4  Hicks  v.  Williams,  17  Barb.  523  ;  Thompson  v.  Van  Vechten,  6  Bosw.  373  ; 
rev'g  s.  o.  5  Abb.  458. 

6  Westcott  v.  Gunn,  4  Duer,  107 ;  Wiles  v.  Clapp,  41  Barb.  645. 

■  Bissell  v.  Pearce,  28  N.  Y.  252.  '  Fellows  v.  Van  Hyriug,  23  How.  230. 

*  Laws  of  1833,  c.  279,  §  4.     See  Van  Flassell  v.  Borden,  1  Hilt.  128. 
32 
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gard  trifles.  But  the  objects  of  the  statute  must  be  considered,, 
and  any  attempt  at  compliance  not  attaining  those  will  be  held 
a  nullity. '  A  compliance  with  the  act  will  give  to  creditors  and 
purchasers  full  information  as  to  the  property  mortgaged,  the 
amount  of  the  deht  or  condition  of  the  mortgage,  and  the  ex- 
tent of  the  interest  of  the  mortgagor.  When  the  paper  fails  to 
accomplish  these  purposes,  it  falls  short  of  the  requirements  of 
the  statute,  and  whether  it  be  caused  by  a  mere  clerical  omis- 
sion or  oversight,  or  by  actual  fraud,  the  mortgage  will  be  void. 
This  principle  was  maintained  in  a  case  where,  by  mere  inad- 
vertence, the  amount  of  the  debt  had  been  erroneously  stated 
to  be  $646  instead  of  $546,  in  the  copy  which  was  filed,  and 
such  filing  was  held  not  to  be  a  compliance  with  the  statute.1 

Refiling  of  Chattel  Mortgages. 

As  the  statute  concerning  the  filing  of  mortgages  stood  prior 
to  1873,  every  mortgage  filed  in  pursuance  of  the  act  ceased  to- 
be  valid  as  against  creditors,  or  subsequent  purchasers,  or  mort- 
gagees in  good  faith,  after  the  expiration  of  one  year  from  the 
filing  thereof  ;  "  unless,  within  thirty  days  next  preceding  the 
expiration  of  the  said  term  of  one  year,  a  true  copy  of  such 
mortgage,  together  with  a  statement  exhibiting  the  interest  6f 
the  mortgagee  iD  the  property  thereby  claimed  by  him,  by 
virtue  thereof,  shall  be  again  filed  in  the  office  of  the  clerk  or 
register  aforesaid,  of  the  town  or  city  where  the  mortgagor 
shall  then  reside." 2  Under  this  provision  it  was  held  that  a  new 
copy  must  be  filed  within  thirty  days  preceding  the  expiration 
of  the  first  year,  and  so  on,  from  year  to  year  if  the  mortgagee 
wished  to  continue  his  lien.3  Each  refiling  was  considered  as  a. 
new  filing,  subject  to  the  same  rules  as  the  original  filing,4  and 
the  time  for  the  second  refiling  was  computed  by  the  lapse  of 
one  year  from  the  second  filing,  and  not  two  years  from  the 
first.5  None  of  the  •decisions  which  established  this  rule  were 
by  the  Court  of  Appeals,  but  it  was  generally  conceded  to  exist, 
and  the  practice  of  successive  refiling  became  general. 

1  Ely  T.  Carnley,  19  N.  T.  496 ;  affi'g  s.  o.  S  E.  D.  Smith,  489. 

2  Laws  of  1833,  c.  279,  §  3.  3  Nitchie  v.  Townsend,  2  Sandf.  299. 
->  Swift  v.  Hart,  12  Barb.  530.           ,6  Nitehie  v.  Townsend,  2  Sandf.  299. 
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In  Nexoell  v.  Warren  (44  N.  Y.  244 ;  rev'g  s.  c.  44  Barb. 
258),  the  Court  of  Appeals  gave  the  statute  another  construc- 
tion, by«holding  that  only  one  refiling  was  necessary.  When 
thus  refiled,  the  mortgage  became  a  completed  security,  and  no 
further  filing  was  necessary  to  make  it  a  continuing  security .~ 
It  is  evident  that  the  statute  did  not,  by  its  terms,  require  any 
further  filing,  and  it  is  remarkable  that  for  nearly  forty  years- 
the  profession  construed  the  enactment  by  the  practice  under  it,, 
rather  than  by  the  language  used  by  the  Legislature. 

This  decision  was  rendered  in  December,  1870,  and  the 
Legislature,  in  1873,  amended  the  act  of  1833  by  enacting  that 
"  every  mortgage  filed  in  pursuance  of  this  act,  shall  cease  to  be 
valid  as  against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  faith,  after 
the  expiration  of  one  year  from  the  filing  thereof,  unless  within 
thirty  days  next  preceding  the  expiration  of  each  and  every 
term  of  one  year  after  the  filing  of  such  mortgage,  a  true  copy  of 
such  mortgage,  together  with  a  statement  exhibiting  the  interest 
of  the  mortgagee  in  the  property  thereby  claimed  by  him  by  vir-  - 
tue  thereof,  shall  be  again  filed  in  the  office  of  the  clerk  aforesaid 
of  the  town  or  city  where  the  mortgagor  shall  then  reside.'7' v 

There  can  be  no  doubt  of  the  necessity  of  successive  re- 
filings under  the  present  statute.  The  first  refiling  must  be 
made  within  thirty  days  next  preceding  the  expiration  of  a  year 
after  the  first  filing  ;  the  second  refiling  within  thirty  days  next 
preceding  the  expiration  of  two  years  after  the  first  filing,  and 
so  on.  The  time  must  be  calculated  in  each  case  from  the 
original  filing,  and  not  from  the  last  refiling,  and  in  this  respect 
"the  statute  makes  a  change  in  •  the  former  practice.  Sunday 
should  be  counted  as  one,  though  it  be  the  last  of  the  thirty 
days.2  The  statute  must  be  strictly  complied  with,  and  a  filing 
before  the  commencement  of  the  thirty  days  would  be  just  as. 
nugatory  as  one  after  the  expiration  of  that  time.8 

The  statute  requires  the  paper  to  be  "  again  filed."  This, 
seems  to  imply,  in  literal  significance,  a  refiling — a  second  filing 
of  the  same  paper — that  is,  the  filing  again  of  the  paper  pre- 

:  Laws  of  18Y3,  c.  501.  !  Nitchie  v.  Townsend,  2  Sandf.  299. 

3  Newell  v.  "Warner,  44  Barb.  258  ;  rev'd  on  other  grounds,  44  N.  Y.  244, 
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Yiously  filed.  This  is  not  considered  necessary ;  a  true  copy 
■can  be  filed  in  the  first  instance  and  another  true  copy,  or  the 
original  mortgage,  can  be  filed  at  the  proper  time  by, way  of 
refiling.1 

In  was  said  in  Swift  v.  Hart  (12  Barb.  530),  that  the  re- 
filing of  a  chattel  mortgage  more  than  a  year  after  the  filing  is 
equivalent  to  an  original  filing  under  the  statute,  as  against  a 
creditor  whose  execution  is  levied  within  a  year  after  the  refiling. 
But  in  Marsden  v.  Cornell  (5  K  Y.  Sup.  [T.  &  C]  27 ;  2 
Hun,  449  ;  s.  c.  afli'd  62  JST.  Y.  215),  the  doctrine  of  Swift  v. 
Hart  was  overruled,  as  tending  to  render  inoperative  the  ex- 
press provisions  of  the  statute.  After  a  mortgage  has  once  been 
filed  the  statute  declares  that  it  shall  "  cease  to  be  valid  "  after 
one  year,  unless  it  be  refiled  with  a  proper  statement  of  the 
mortgagee's  interest.  It  is  the  mortgage  itself  which  ceases  to 
be  valid,  and  not  merely  the  registration  of  it,  and  it  cannot 
have  its  validity  restored  by  a  new  filing.  If  such  a  construc- 
tion were  permitted,  the  statement  required  by  the  act  might 
be  entirely  omitted,  and  the  mortgage  might,  nevertheless,  be 
kept  on  foot  by  virtue  of  the  misnomer  of  calling  a  refiling  an 
•original  filing. 

The  refiling  is  required  to  be  "in  the  office  of  the  clerk 
-aforesaid  of  the  town  or  city  where  the  mortgagor  shall  then 
reside."  If  the  mortgagor  should  be  a  non-resident,  or  if  he 
should  leave  the  State,  and  if,  during  the  thirty  days  next  pre- 
ceding the  close  of  the  year,  he  did  not  reside  in  it,  it  would  be 
impossible  for  the  mortgagee  to  comply  with  this  provision. 
!No  other  place  for  refiling  the  mortgage  is  named,  except  the 
place  of  residence  of  the  mortgagor ;  the  statute  declares  that 
if  it  be  not  refiled  at  the  residence  of  the  mortgagor,  it  shall 
cease  to  be  valid,  and  the  conclusion  necessarily  is  that  the 
mortgage  will  cease  to  have  any  force  as  against  creditors  and 
subsequent  purchasers,  as  well  when  the  refiling  is  rendered 
impossible  as  when  it  is  omitted  for  any  other  reason.3 

1  Stockham  v.  Allard,  2  Hun,  67. 

2  Dillingham  v.  Bolt,  37  N.  Y.  198. 
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Statement  of  Mortgagee's  Interest  on  Refiling. 

With  the  copy  of  the  mortgage  filed  to  continue  the  lien, 
there  must  also  be  filed  "  a  statement  exhibiting  the  interest  of 
the  mortgagee  in  the  property  thereby  claimed  by  him  by  virtue 
thereof."  *     The  object  of  the  statute  was  to  furnish  a  fair  and 
reasonable  notice  to  creditors  and  subsequent  purchasers,  and  to 
prevent  them  from  being  misled  by  the  possession  and  apparent 
ownership  of  the  mortgagor.      The  statement  required  by  the 
statute  has  universally  been  understood  to  be  a  statement  of  the 
amount  remaining  Unpaid  upon  the  mortgage,  and  such  was 
undoubtedly  the  intention  of  the  Legislature  in  the  use  of  the 
expression.     In  the  absence  of  fraud,  or  perhaps  of  gross  negli- 
gence, it  is  not  necessary  to  the  preservation  of  the  validity  of 
the  mortgage,  that  the  statement  should  be  entirely  definite  and 
accurate  to  the  smallest  amount.     No  doubt  if  the  mortgagee 
should  fraudulently   make  a  false   statement,   by  which  the 
amount  remaining  unpaid  should  be  willfully  exaggerated ;  or 
should  willfully,  and  with  a  view  to  hinder,  embarrass  or  mislead 
creditors  or  purchasers,  make  a  statement  so  vague  and  indefinite 
as  not  to  answer  the  substantial  object  and  purpose  of  the 
statute,  the  statement  would  be  held  insufficient  and  void.     And 
perhaps  a  grossly  inaccurate  or  vague  statement,  even  without 
any  fraudulent  intent,  where  it  appeared  that  the  mortgagee 
had  the  means  of  making  it  accurate  and  definite,  might  be  held 
not  to  be  a  compliance  with  the  statute.3    But  where  the  state- 
ment is  made  in  good  faith,  with  reasonable  care,  and  is  sub- 
stantially correct  and  accurate,  the  mortgagee  will  have  com- 
plied with  the  spirit  and  intent  of  the  statute.3 

In  Dillingham  v.  Bolt  (37  1ST.  Y.  198),  the  statement  was 
that  "  somewhere  about  the  sum  of  $60,  as  near  as  can  be  ascer- 
tained," remained  unpaid  upon  the  mortgage.  The  sufficiency 
of  the  statement  was  necessarily  assumed  by  the  General  Term 
of  the  Supreme  Court,  and  appears  by  the  opinion  to  have  been 
conceded  by  the  Court  of  Appeals.  , 

J  Laws  of  1833,  c.  2Y9,  §3,  as  am'd  by  Lxws  of  1873,  c.  501. 
2  Ely  v.  Carnley,  19  N.  Y.  496 ;  affi'g  a.  c.  3  E.  D.  Smith,  489. 
-  Per  Talcott,  J.,  in  Patterson  v.  Gillies,  64  Earb.  663 
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Where  the  mortgagee,  thirty  days  before  the  expiration  of  a 
year  from  the  first  filing  of  the  mortgage,  procured  the  clerk  to 
indorse  upon  it  "  refiled  and  renewed,"  with  the  date,  this  was 
held  not  a  sufficient  statement  under  the  act.1  So  a  memoran- 
dum written  with  pencil  on  the  back  of  the  copy  filed,  as  fol- 
lows :  "  No  interest  to  date,"  was  held  not  to  be  a  compliance 
with  the  law.  It  was  also  objectionable  as  being  easily  obliter- 
ated or  changed.2 

If  the  statement  be  for  too  small  an  amount,  it  will  not  in- 
yalidate  the  mortgage  for  the  amount  stated,  but  the  mortgagee 
.cannot  collect  more  than  the  amount  stated  to  be  due,  unless 
-other  interested  parties  have  actual  notice  of  the  amount. 
"Where  the  statement  refers  to  other  papers  filed  with  it,  so  that 
the  amount  claimed  to  be  due  can  be  arrived  at,  this  will  be 
sufficient.3 


When  Filing  is  Unnecessary. 

If  the  mortgage  be  accompanied  by  an  immediate  delivery, 
•and  be  followed  by  an  actual  and  continued  change  of  posses- 
sion, the  statute  will  not  apply ;  the  possession  of  the  mortgagee 
will  be  more  than  a  substitute  for  fifing ;  it  will  be  an  evidence 
of  good  faith,  and  the  burden  of  proof  will  rest  upon  the  'cred- 
itor or  purchaser  alleging  fraud.  This  is  the  case  of  all  pledges, 
and  the  rule  will  include  all  assignments  of  mortgages  and  of 
other  choses  in  action  by  way  of  security,  which  are  really 
pledges.4  So  a  delivery  of  a  bill  of  lading  as  collateral  to  a 
note  is  a  delivery  of  the  property,  and  the  papers  need  not  be 
iled.5 

There  are  cases  of  mortgages  where  an  actual  manual  de- 
livery of  the  property  is  impossible,  and  where  the  want  of  a 
change  of  possession  is  not  evidence  of  a  fraudulent  intent ;  as, 
if  the  property  is  in  the  possession  of  a  third  person.     In  such 

^  — 

1  Fitch  t.  Humphrey,  I  Den.  163.       2  Theriot  v.  Prince,  1  Edm.  Sel.  Cas.  219. 

3  Beers  v.  Waterbury,  8  Bosw.  396. 

4  Haskins  v.  Kelly,  1  Abb.  N.  S.  63 ;  a.  o.  1  Eobt.  160 ;  see  Tyler  v.  Strang, 
21  Barb.  198. 

5  First  Nat.  Bank  of  Cincinnati  v.  Kelly,  57  N.  Y.  34. 
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a  case  filing  is  not  necessary,  and  nothing  short  of  actual  fraud 
will  invalidate  the  mortgage.1 

When  the  mortgagee  takes  the  property  into  his  actual  pos- 
session, this  will  be  a  substitute  for  filing,  and  the  mortgage 
may  be  shown  to  be  valid  as  against  creditors  whose  liens  did 
not  attach,  or  purchasers  or  mortgagees  whose  rights  were  not 
acquired  until  after  that  time.2  It  has  even  been  held  that  if 
the  mortgagee,  having  filed  his  mortgage,  commences  proceed- 
ings to  enforce  the  forfeiture,  or  to  sell  the  equity  of  redemp- 
tion, before  the  year  from  the  filing  of  the  mortgage  has  elapsed, 
this  will  render  a  refiling  unnecessary,  and  that  causing  the  prop- 
erty to  be  advertised  for  sale  is  sufficient.3 

,  The  only  transfers  of  chattels  which  are  required  to  be  filed 
are  those  which  are  intended  to  operate  as  mortgages.  Abso- 
lute assignments  of  personal  property,  though  prima  facie 
fraudulent  if  not  accompanied-  by  possession,  gain  nothing  by 
being  filed.  So  the  assignment  of  a  chattel  mortgage  need  not 
be  filed,  the  provisions  of  the  statute  having  no  application  to 
rights  of  creditors  of  the  mortgagee.4  But  an  instrument  which 
upon  its  face  purports  to  be  an  absolute  assignment,  should  be 
filed  if  it  is  intended  to  operate  as  a  security,  and  if  it  is  not 
accompanied  by  a  change  of  possession.5 

The  statute  under  consideration  has  no  application  to  mort- 
gages of  interests  in  land,6  but  if  a  mortgage  covers  both  real 
and  personal  property  it  is,  as  to  the  personalty,  a  chattel  mort- 
gage, and  should  be  filed.7  Neither  does  it  apply  £o  a  mortgage 
of  a  registered  British  vessel  executed  abroad ;  but  it  relates 
only  to  mortgages  executed  within  this  State,  or  upon  property 
which  is  here  at  the  time.8 

Although,  after  default,  the  mortgagee's  title  to  the  mort- 
gaged property  becomes  absolute,  it  is  still  necessary,  until 
actual  possession  is  taken  by  him,  that  the  mortgage  be  filed, 


1  Nash  v.  Ely,  19  Wend.  523;  Archer  v.  Hubbell,  4  Wend.  514;  Goodwin  v. 
Kelley,  42  Barb.  194;  Smith  v.  Post,  1  Hun,  516. 

5  Levin  v.  Russell,  42  N.  Y.  251.  3  Otis  v.  Sill,  8  Barb.  102. 

*  Baxter  v.  Gilbert,  12  Abb.  91.  6  Tyler  v.  Strang,  21  Barb.  198. 

6  Breese  v.  Bange,  2  E.  D.  Smith,  Hi.  '  Stewart  v.  Beale,  1  Hun,  405. 
8  Fairbanks  v*  Bloomfield,  5  Duer,  434. 
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and  that  it  be  kept  alive  by  refiling.1  Any  other  rule  would! 
work  a  complete  evasion  of  the  statute.  If  it  were  unnecessary 
to  file  a  mortgage  after  forfeiture,  mortgages  could  easily  be 
drawn  so  as  to  be  due  at  once,  or  in  one  day  after  date,  and  the 
necessity  of  filing  would  be  completely  avoided.  The  filing  or 
refiling  after  a  default  being  necessary  to  the  protection  of  the 
mortgagee  against  -creditors  and  others,  is  not  a  waiver  of  the 
forfeiture.8 

Where  a  mortgage  is  made  by  a  railroad  of  its  real  estate- 
and  rolling  stock,  the  question  has  been  raised  as  to  whether 
such  mortgage,  in  addition  to  being  recorded  as  a  mortgage  of 
real  estate,  should  not  also  be  filed  as  a  mortgage  of  chattels. 
It  was  claimed  that  the  rolling  stock  is  merely  accessory  to  £he 
real  estate,  that  it  partakes  of  the  nature  of  realty,  being  in  law 
fixtures,  and  that  therefore  filing  ,is  unnecessary.3  But  this 
view  has  not  prevailed  in  our  courts  of  final  resort,  and  it  has 
been  held  that  the  rolling  stock  of  a  railroad  is  not  a  part  of  the 
realty,  but  retains  its  cliaracter  as  personal  property,  and  that  a, 
mortgage  of  such  property  is  governed  by  the  same  rules  with 
regard  to  filing,  as  other  mortgages  of  chattels.4  The  question 
was  also  set  at  rest  by  Laws  of  1868,  c.  779,  which  enacted  that 
it  should  not  be  necessary  to  file  as  a  chattel  mortgage,  any 
mortgage  which  had  been  or  which  should  thereafter  be  exe- 
cuted by  any  railroad  company  upon  real  and  personal  prop- 
erty, and  which  had  been  or  should  be  recorded  as  a  mortgage 
of  real  estate  in  each  county  in  or  through  which  the  railroad 
runs. 

Who  may  lake  advantage  of  Omission  to  File  a  Chattel  Mort- 
gage. 

If  the  mortgage  be  not  filed  as  is  required  by  the  statute,  it 
is  declared  to  be  absolutely  void  "  as  against  the  creditors  of  the 

1  Gould  v.  Brown,  4  N.  Y.  Leg.  Obs.  423;  Manning  v.  Monaghan,  1  Bosw. 
459  ;  Porter  v.  Parmley,  52  N.  Y..  185. 

2  Hulsen  v.  Walter,  34  How.  395. 

3  Bement  v.  Plattsburgh  <fe  Mont.  E.  R.  Co.  47  Barb.  104;  Hoyle  v.  Plattsburgh 
&  Mont.  R.  R.  Co.  51  Id.  45;  but  s.  o.  rev'd  54  N.  Y.  314. 

4  Hoyle  v.  Plattsburgh  &  Montreal  R.  R.  Co.  54  N.  Y.  314;  rev'g  s.  c.  51 
Barb.  45;  The  Farmers'  Loan  &  Trust  Co.  v.  Hendriekson,  25  Barb.  484;  Stevens. 
v.  Buffalo  <fe  N.  Y.  City  R.  R.  Co.  31  Id.  590. 
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mortgagor,,  and  as  against  subsequent  purchasers  and  ~mort- 
gagees  in  good  faith."  As  to  other  persons  it  is  valid  without 
tiling.1 

In  order  that  purchasers  or  mortgagees  may  claim  the  ad- 
vantage of  this  provision,  it  is  necessary  that  they  should  be 
"  subsequent,"  and  it  is  also  necessary  that  they  shall  have 
obtained  their  conveyances  or  mortgages  "  in  good  faith."  But 
no  such  limitation  is  placed  as  against  creditors.  Their  rights 
may  have  accrued  prior  to  the  making  of  the  mortgage  or  sub- 
sequent to  it,  and  they  may  still  take  advantage  of  the  failure  of 
the  mortgagee  to  comply  with  the  condition  which  the  statute 
imposes  upon  him,  under  which  condition  alone  he  is  suffered  to 
rebut  by  evidence  the  .presumption  of  fraud  arising  from  his 
continued  possession.  It  is  true  that  the  mortgage  cannot  be 
legally  questioned  until  the  creditor  clothes  himself  with  a 
judgment  and  execution,  or  with  some  legal  process ;  for  credit- 
ors cannot  interfere  with  the  property  of  their  debtor  without 
process.  But  when  they  present  themselves  with  their  process, 
the  statute  declares  without  any  qualification,  that  a  mortgage 
which  has  not  been  filed  is  void  as  against  them.2 

Notice  to  a  judgment  creditor  of  an  existing  mortgage  is  no 
answer  to  his  objection  that  the  .mortgage  has  not  been  filed.3 
As  was  said  by  Cowen,  J.,  in  White  v.  Cole  (24  Wend.  123, 
124),  "  a  creditor  having  notice  of  a  fraudulent  mortgage  is  a 
reason  why  he  should  bestir  himself  to  avoid  it." 

A  different  rule  prevails  as  to  subsequent  purchasers  and 
mortgagees.  No  rule  of  public  policy  protects  them  to  the 
extent  of  enabling  them  to  claim  more  than  they  bargained  for. 
A  purchaser  of  a  mortgaged  chattel,  with  knowledge  of  the 
existence  of  the  mortgage,  is  not  a  purchaser  in  good  faith,  and 
neither  the  statute  nor  any  equitable  principle  will  justify  him 
in  making  claim  to  the  interest  of  the  mortgagee  as  well  as  his 
own.4     The  same  rule  will  apply  to  one  who  parted  with  no 

-  Hayman  v.  Jones,  7  Hun,  238. 

2  Laws  of  1833,  c.  279,  §  1 ;  Thompson  v.  Van  Vechten,  27  N.  Y.  568,  582  ; 
Theriot  v.  Prince,  1  Edm.  Sel.  Cas.  219 ;  Stewart  v.  Beale,  7  Hun,  405. 

8  Steveas  v.  Buffalo  <fe  N.  Y.  City  R.  R.  Co.  31  Barb.  590. 

4  Lewis  v.  Palmer,  28  ST.  Y.  271 ;  Benjamin  v.  The  Elmira,  Jefferson  <fe  C.  R. 
R.  Co.  54  N.  Y.  675 ;  Farmers'  Loan  &  Trust  Co.  v.  Hendrickson,  25  Barb.  484  ;. 
Hill  v.  Beebe,  13  N.  Y.  (3  Kern.)  556 ;  Sanger  v.  Eastwood,  19  Wend.  514. 
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value  for  his  conveyance;  as  if  he  received  it  for  an  ante- 
cedent debt,1  or  as  assignee  for  the  benefit  of  creditors.2  So, 
too,  a  mortgagee  who  takes  subject  to  another  mortgage,  and 
with  notice  of  it,  cannot  take  advantage  of  a  want  of  filing  of 
the  first  mortgage.8 

The  purchasers  or  mortgagees  who  are  benefited  by  the 
failure  of  a  mortgagee  to  file  or  refile  his  mortgage,  are  "  subse- 
quent" purchasers  or  mortgagees.  By  this  term  it  is  not 
intended  that  they  shall  merely  have  acquired  their  rights  sub- 
sequent to  the  mortgage,  but  that  they  have  become  purchasers 
or  mortgagees  subsequent  to  the  time  when  a  mortgagee  omit- 
ted to  file  or  refile  his  security  as  required  by  the  statute.4 
In  Meeoh  v.  Patchin  (14  1ST.  T.  [4  Kern.]  71),  a  mortgage  had 
been  made  to  the  defendant  and  duly  filed ;  a  few  months  after, 
another  mortgage  to  the  plaintiff  was  executed  and  filed.  More 
than  a  year  elapsed ;  the  defendant  did  not  refile  his  mortgage, 
but  the  plaintiff  kept  his  alive  by  successive  renewals.  Not- 
withstanding this,  it  was  held  that  the  defendant  retained  the 
priority  which  he  had  gained  by  his  original  filing.  In  Dill- 
ingham v.  Bolt  (37  1ST.  Y.  198 ;  rev'g  s.  c.  35  Barb.  38),  a 
mortgage  had  been  made  of  a  canal  boat  and  duly  filed  ;  subse- 
quently to  this,  the  mortgagor  sold  the  boat  to  a  purchaser  for 
value  and  without  notice.  A  year  elapsed,  the  mortgage  was 
not  refiled,  and  subsequent  to  the  expiration  of  the  year,  the 
boat  was  again  sold  to  another  innocent  purchaser.  Under  the 
principle  of  Meech  v.  Patchin  {supra),  the  first  purchaser  took 
subject  to  the  mortgage,  and  the  failure  to  refile  did  not  help 
him,  and  it  was  therefore  argued  that  the  last  purchaser  could 
acquire  no  greater  rights,  but  this  principle  was  said  by  the 
court  to  have  no  application  under  the  registry  acts.  The  last 
purchaser  took  at  a  time  when  if  he  had  searched  the  records  he 
would  have  found  nothing ;  he  was  a  subsequent  purchaser  in 
good  faith,  and  as  to  him  the  mortgage  was  void.5 

1  Wiles  v.  Clapp,  41  Barb.  645. 

2  Van  Heusen  v.  Radcliff,  17  N.  Y.  (3  Smith),  580. 

3  Meech  v.  Patchin,  14  N.  T.  (4  Kern.)  71 ;    Jones  v.  Howell,  5  Robt.  438 ; 
Gregory  v.  Thomas,  20  Wend.  17. 

4  Latimer  v.  Wheeler,  30  Barb.  485;    s.  c.  affi'd  1  Keyea,  468;    Marsden  t. 
•Cornell,  62  N.  Y.  215. 

s  Overruling,  in  effect,  Wiles  v.  Clapp,  41  Barb.  645. 
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In  a  contest  between  two  mortgagees  of  the  same  property, 
where  the  question  is  raised  as  to  the  validity  of  the  first  mort- 
gage, it  will  not  be  material  as  to  whether  the  second  mortgagee 
filed  his  mortgage  or  not.  In  such  a  case  the  prior  mortgagee  is 
neither  a  creditor  nor  a  subsequent  mortgagee,  and,  as  to  him, 
the  omission  to  file  the  second  mortgage  is  without  effect.1 

As  between  the  original  parties  to  a  mortgage,  it  is  a 
matter  of  indifference  whether  the  mortgagor  retains  posses- 
sion' or  not,  or  whether  the  mortgagee  makes  his  security  a 
matter  of  public  record  or  not.  In  neither  case  is  there  any 
presumption  against  the  validity  of  the  instrument.  What 
does  not  protect  the  mortgagor  cannot  avail  a  person  who  is  a 
wrong-doer  as  against  him,  and  who  acquires  possession  of  the 
property  unlawfully,  and  such  a  person  cannot  object  that  the 
mortgage  was  not  filed.2  Such  a  case  would  arise  if,  the  wife 
being  the  owner  and  mortgagor,  a  purchaser  from  the  husband 
should  attempt  -to  resist  the  claims  of  the  mortgagee.3  So  a 
creditor  claiming  under  a  void  attachment  against  the  mort- 
gagor, cannot  justify  himself,  when  sued  by  the  mortgagee,  by 
showing  that  the  mortgage  was  executed  in  fraud  of  creditors.4 

1  Bennett  v.  Earll,  21  Wend.  US. 

2  Moses  v.  Walker,  2  Hilt.  636;  Manning  v.  Monaghan,  10  Bosw.  231. 

3  Talman  v.  Hawxhurst,  4  Duer,  221 ;  Lewis  v.  Stevenson,  2  Hall,  63. 

4  Halsey  v.  Christie,  21  Wend.  9. 


CHAPTEE  XL. 

TAKING  MORTGAGED  CHATTELS  UPON  EXECUTION. 


When  the  Interest  of  the  Mortgagor  may  he  Seized  upon 
Execution. 

While  the  property  remains  in  the  possession  of  the  mort- 
gagor, and  the  condition  of  the  mortgage  unbroken,  he  has  an 
interest  subject  to  his  control  and  disposition.  He  can  sell  and 
deliver  such  title  as  remains  to  him.  The  purchaser  would  take 
it  in  case  of  a'  sale  subject  to  the  lien  of  the  mortgage,  whether 
its  existence  was  ascertained  by  him  or  not,  or  whether  the 
mortgagor  mentioned  or  omitted  to  mention  it.  It  follows,  of 
course,  that  the  interest  of  a  mortgagor,  in  such  case,  is  equally 
subject  to  levy  and  sale  by  an  execution  creditor,  and  the  pur- 
chaser will  obtain  at  such  sale  the  same  title  of  which  the  mort- 
gagor was  possessed,  and  no  more,  no  less.1 

The  possessory  right  of  the  mortgagor  is  a  legal  right  which 
can  be  transferred  by  him,  and  it  is  therefore  liable  to  be  taken 
to  satisfy  his  debts.2  But  after  the  legal  right  of  the  mortgagor 
to  possession  has  ceased,  and  when  his  claim  upon  the  property 
is  one  which  is  recognized  only  in  courts  of  equity,  the  equita- 
ble interest  remaining  in  him  is  not  subject  to  an  execution,8  - 

'-  Per  Leonard,  O,  in  Hamill  v.  Gillespie,  48  N.  Y.  556,  B59. 

-  Bailey  v.  Burton,  8  Wend.  339 ;  Redman  v.  Hendricks,  1  Sandf.  32  ;  Fair- 
banks v.  Bloomfield,  6  Duer,  434 ;  Hull  v.  Carnley,  11  N.  Y.  501 ;  rev'g  s.  o.  2 
Duer,  99  ;  s.  o.  17  N.  Y.  202 ;  Goulet  y.  Asseler,  22  N.  Y.  225  ;  Manning  v.  Mon- 
aghan,  28  N.  Y.  585. 

3  Hall  v.  Tuttle,  8  Weud.  375  ;  Howland  v.  Willett,  3  Sandf.  607;  Farmers' 
Bank  y.  Cowan,  2  Keyes,  217 ;  Baltes  v.  Ripp,  3  Id.  210,  212 ;  Champlain  v.  John- 
son, 39  Barb.  606  ;  Wiles  v.  Clapp,  41  Id.  645 ;  Westcott  v.  Gunn,  4  Duer,  107  ; 
Stewart  v.  Slater,  6  Id.  83  ;  Butler  v.  Miller,  1  N.  Y.  496  ;  Mattison  V.  Baucus,  1 
N.  Y.  (1  Comst.)  295;  Marsh  v.  Lawrence,  4  Cow.  461  ;  Galen  v.  Brown,  22  N.  Y. 
37,  41;  Hall  v.  Sampson,  35  N.  Y.  274. 
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even  though  he  be  permitted  to  retain  possession.1  The  mort- 
gagee is  the  owner  after  a  default,  though  he  may  not  have 
taken  possession,  and  the  property  will  then  be  subject  to  an 
execution  against  him.2 

If  the  right  of  possession  ceases  before  the  debt  becomes 
due,  the  interest  remaining  in  the  mortgagor  cannot  be  levied 
upon.3  But  the  right  to  possession  may  not  be  for  any  fixed 
time  ;  it  may  even  depend  upon  the  doing  of  some  act  by  the 
mortgagee  which  shall  terminate  it,  and  until  the  act  which  ter- 
minates it  has  been  performed,  the  right  of  the  creditors  of  the 
mortgagor  to  seize  upon  his  interest  will  continue.  So  if  the 
mortgage  be  payable  on  demand  it  is  payable  immediately,  but 
until  the  demand  of  payment  is  made,  the  mortgagor  is  entitled 
to  possession,  and  the  property  may  be  taken  for  his  debts.4 
So  if  the  mortgage  contain  a  clause  that  the  mortgagee  may 
take  possession  whenever  he  may  deem  himself  insecure,  the 
mortgagor's  right  to  possession,  and  the  liability  of  the  chattels 
to  legal  process  against  him,  will  continue  until  the  mortgagee 
shall,  in  good  faith,  deem  the  possession  essential  to  his  pro- 
tection, and  shall  take  possession  under  the  power.5 

When  the  Interest  of  the  Mortgagor  cannot  be  Seised  upon 

Execution. 

When,  by  the  terms  of  the  mortgage,  the  mortgagee  is  enti- 
tled to  possession,  the  mortgagor  has  no  leviable  interest,  and  if 
a  levy  is  attempted  under  an  execution  against  the  mortgagor, 
the  sheriff,  and  all  who  assist  and  countenance  his  wrongful  act, 
will  be  liable  in  trespass  or  for  a  conversion  in  an  action  brought 

1  Champlain  t.  Johnson,  39  Barb.  606 ;  contra,  Smith  v.  Acker,  23  Wend. 
653  ;  Hanford  v.  Artcher,  4  Hill,  271. 

2  Ferguson  v.  Lee,  9  Wend.  258. 

3  Nichols  v.  Mead,  2  Lans.  222;  Mattison  v.  Baucus,  1  N.  T.  (1  Comst.)  295. 

'-  Hull  v.  Carnley,  11  N.  Y.  501  ;  Hull  v.  Carnley,  executrix,  17  Id.  202 ;  Gou- 
let  v.  Asaeler,  22  Id.  225  ;  Manning  v.  Mouaghan,  23  Id.  539  ;  s.  o.  28  Id.  585  ; 
Wisser  v.  O'BrieD,  44  How.  209  ;  Newman  v.  Finch,  25  Barb.  175 ;  Livor  v.  Or- 
eer,  5  Duer,  501  ;  contra,  Brown  v.  Cook,  3  E.  D.  Smith,  123 ;  Howland  v.  Wil- 
lett,  3  Sandf.  607. 

5  Hathaway  v.  Brayman,  42  N.  Y.  322 ;  Hall  v.  Sampson,  19  How.  481  ;  s.  o. 
23  How.  84  ;  s.  o  35  N.  Y.  274  ;  contra,  Farrell  v.  Hildreth,  38  Barb.  178. 
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by  the  mortgagee.1  The  value  of  the  property,  as  compared 
with  the  amount  of  the  debt  secured  by  the  mortgage,  will  have 
no  weight  in  determining  the  question  as  to  whether  any  por- 
tion of  the  property  is  subject  to  levy,  and  after  forfeiture  the 
sheriff  has  no  right  to  levy,  even  though  he  leaves  enough  to 
satisfy  the  mortgage  debt.2 

Although  the  officer  pretends  to  sell  only  the  "  right,  title 
and  interest  of  the  defendant "  in  the  property,  if  he  and  the 
creditor  at  whose  instance  he  acts  assist  and  encourage  pur- 
chasers in  removing  it,  they  will  all  be  liable  to  the  mortgagee 
for  the  value  of  the  property  removed.3 

The  right  of  the  sheriff  to  levy  may  be  perfect  when  he  first 
takes  possession,  but  if,  while  he  continues  to  hold  the  property, 
the  right  of  the  mortgagor  to  retain  possession  ceases  by  the 
happening  of  the  event  upon  which  the  possessory  right  of  the 
mortgagee  depends,  the  sheriff  will  become  a  trespasser,  if, 
after  that  time,  he  continues  to  enforce  his  execution.  The 
rights  of  the  sheriff  are  those  of  the  mortgagor,  and  when  those 
rights  cease  he  can  no  longer  lawfully  exercise  any  control  over 
the  mortgaged  property.  So  where  a  mortgage  contained  a 
provision  that  in  case  the  mortgagee  should  at  any  time  deem 
himself  -unsafe,  it  should  be  lawful  for  him  to  take  possession 
of  the  property,  the  sheriff  attached  it  while  in  the  possession 
of  the  mortgagor  for  his  debt ;  subsequent  to  the  attachment, 
but  prior  to  judgment,  the  mortgagee,  deeming  himself  inse- 
cure, took  possession,  and  a  sale  by  the  sheriff  under  an  execu- 
tion issued  upon  the  judgment  in  the  attachment  suit  was  held 
to  be  a  trespass.4 

Where  chattels  are  incumbered  by  two  successive  mortgages^ 
upon  one  of  which  a  default  has  occurred  while  the  other  has 
not  yet  become  due,  the  title  of  the  property  will  be  vested  in 
the  holder  of  the  first  mentioned  security,  and  in  a  legal  sense, 
it  will  not  be  subject  to  be  taken  upon  an  execution  against  the 

1  Shuart  v.  Taylor,  7  How.  25,1,  254;  Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.) 
295  ;  Butler  v.  Miller,  1  Id.  496  ;  Lyon  v.  Coburn,  1  Cush.  278  ;  Coles  v. 
Clark,  3  Id.  399. 

»  Ford  v.  Williams,  13  N.  Y.  (3  Kern.)  577. 

3  Underbill  v.  Reinor,  2  Hilt.  319. 

4  Hall  v.  Sampson,  85  1ST.  Y.  274 ;  rev'g  s.  c.  23  How.  84. 
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mortgagor.  But  such  exemption  is  for  the  benefit  of  the  mort- 
gagee holding  the  legal  title,  and  for  no  other  person,  and  the 
rights  of  that  mortgagee  will  cease,  if  from  the  proceeds  of  the 
sale,  or  otherwise,  his  claims  are  satisfied.  If  the  owner  of  the 
mortgage  upon  which  no  default  has  occurred  shall  object  to  a 
levy  by  the  creditors  of  the  mortgagor,  he  must  rest  upon  the 
validity  of  his  own  security  and  upon  his  own  rights  as  they 
are  secured  under  it.  He  cannot  avail  himself  of  the  rights  of 
the  holder  of  the  other  mortgage ;  and  especially  will  this  be  so 
after  the  other  mortgage  has  been  paid.1 

Mortgages  of  Property  Exempt  from  Levy  and  Sale. 

If  the  chattels  be  exempt  from  execution,  the  mortgagor, 
during  the  time  when  he  is  entitled  to  retain  possession  of 
them,  has  a  right  to  maintain  trespass  or  trover  against  a  sheriff 
for  taking  them,  and  the  making  of  the  mortgage  does  not 
waive  this  exemption.  So  where  a  mortgage  of  articles  exempt 
from  execution  was  payable  on  demand,  and  provided  that  the 
mortgagor  should  have  possession  until  default,  a  sheriff,  wha 
levied  under  an  execution  against  the  mortgagor  before  default, 
was  held  liable  to  the  mortgagor  for  the  full  value  of  the  prop-, 
erty.2 

When  the  Execution  oeoomes  a  Lien. 

As  between  the  execution  creditor  of  the  mortgagor  and  the 
mortgagee,  the  execution  becomes  a  lien  on  all  of  the  chattels 
of  the  judgment  debtor  within  the  jurisdiction  of  the  officer  to 
whom  the  execution  is  delivered,  from  the  time  of  the  delivery 
of  such  execution  to  be  executed.3  ■  At  common  law  such  prop- 
erty was  bound  from  the  teste  of  the  ft.  fa. ;  and  the  statute 
has  only  restricted  the  common-law  rule  as  to  time,  and  afforded 
protection  to  oona  fide  purchasers  of   property  between  the 


1  Stewart  v.  Beale,  1  Hun,  405.  '  Livor  v.  Orser,  5  Duer,  501. 

'2  R.  S.  365,  §  13  ;  Stewart  v.  Beale,  1  Hun,  405  ;  Lambert  v.  Paulding,  18 
Johns.  311 ;  Ray  v.  Birdseye,  5  DeD.  619;  Roth  v.  Wells,  41  Barb.  194;  s.  o.  29 
N.  Y.  471. 
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time  of  delivery  and  actual  levy.1  So,  where  a  mortgage  has 
not  been  properly  filed  at  the  time  the  execution  comes  into  the 
hands  of  the  sheriff,  a  subsequent  filing  will  not  avail  to  protect 
the  mortgagee.3 

Consequences  of  a  Sale  by  the  Sheriff  which  Ignores  the 
Mortgage. 

If  the  interest  of  .the  mortgagor  be  such  that  it  may  law- 
fully be  levied  upon — that  is,  if  he  have  a  legal  right  of  posses- 
sion coupled  with  a  right  to  perform  the  .condition— under  an 
execution  against  the  mortgagor,  the  sheriff  has  a  right  to  sell 
the  interest  of  the  mortgagor,  and  to  deliver  the  property  to  the 
purchaser,  and  the  purchaser  is  warranted  in  taking  it  into  his 
possession,  and  in  using  it  for  the  purposes  to  which  it  is  adapted 
until  the  day  of  payment ;  and  he  has  moreover  a  right  to  pay 
the  mortgage  debt  and  thus  extinguish  the  lien.  Whether  the 
sheriff  assumes  to  sell  the  whole  interest,  ignoring  the  existence 
of  the  mortgage,  or  limits  the  sale  to  the  mortgagor's  interest, 
expressly  selling  subject  to  it,  the  rights  of  the  purchaser  will 
in  either  case  be  precisely  the  same.  The  mortgagee  will  not 
be  deprived  of  his  interest  by  a  sale  which  does  not  recognize 
the  mortgage,  nor  will  the  purchaser  under  such  a  sale  acquire 
anything  more  than  the  interest  which  was  bound  by  the  execu- 
tion— to  wit,  the  right  of  the  mortgagor  to  the  possession  and  the 
equity  of  redemption ;  and  these  will  be  the  respective  rights 
of  the  parties  if  the  sale  be  limited  in  terms  to  the  interest 
which  could  effectually  be  sold,  that  is,  the  title  of  the  mort- 
gagor. The  effect  of  the  sale  on  execution  against  the  mort- 
gagor will  be  the  same  as  a  voluntary  transfer  of  the  mortgaged 
articles  by  the  mortgagor  to  a  third  person.  Such  a  disposition 
of  them  would  not  oust  the  mortgagee,  whether  his  interest  was 
repudiated  or  was  recognized.  Such  sales,  whether  judicial  or 
private,  pass  such  title  as  the  vendor,  or  party  against  whom 
the  authority  to  sell  exists,  had  to  part  with,  and  no  other.  The 
mortgagee,  it  is  true  may  be  in  a  worse  position,  in  some  re- 
spects, by  the  property  passing  into  other  hands,  for  he  must 

1  2  R  S.  365,  §  17.  s  Hale  v.  Sweet,  40  N.V.  97. 
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keep  sight  of  it  so  as  to  be  able  to  find  and  take  possession? 
when  his  title  shall  become  absolute  by  a  default  in  payment.. 
But  he  is  not  legally  prejudiced,  for  the  mortgagor  may,  when 
not  restrained  by  the  terms  of  the  mortgage,  remove  it  from, 
place  to  place  at  his  pleasure.  He  has  the  same  right  to  do  so- 
which  a  purchaser  on  execution  against  him  has.1 

If  the  sheriff  knows  of  the  existence  of  a  mortgage-,  it  is; 
his  plain  duty,  both  to  the  mortgagee  whose  interests  may  be 
endangered,  and  also  to  the  innocent  purchasers  who  may  be 
entrapped  into  paying  full  price  for  encumbered  property,  to  > 
state  at  the  sale  the  nature  of  the  interest  which  he  pro- 
poses to  sell.  But,  since  the  sheriff  cannot  impair  the  mort- 
gagee's legal  rights  even  if  he  wishes  to  do  so,  he  will  not  be 
legally  liable  in  trover  or  trespass  for  selling  the  goods  gener- 
ally, without  mentioning  the  mortgage.2 

The  fact  that  a  sale  by  the  sheriff  will  not  necessarily  inflict 
damage  upon  the  mortgagee  which  the  law  will  recognize,  is 
a  sufficient  reason  for  holding  that  no  action  will  lie  against  him 
in  trover  or  trespass ;  but  a  still  stronger  reason  is,  that  where  the 
sheriff  can  sell  at  all,  the  mortgagee  is  neither  in  possession  nor 
entitled  to  possession,  and  he  has,  therefore,  ho  legal  right  to 
maintain  either  of  these  actions.3  For  the  same  reason  the 
mortgagee  cannot  maintain  replevin  as  against  the  sheriff  in 
such  cases.4 

In  what  Lots  or  Parcels  the  Property  should  he  Sold'. 

The  statute  in  relation  to  executions  against  property  pro- 
vides that  personal  property  shall  be  offiered  in  such  lots  and 
parcels  as  shall  be  calculated  to  bring  the  highest  price.  This.. 
will  generally  be  by  dividing  it  in  such  a  way  as  to  accommo- 
date numerous  bidders ;  but  the  rule  will  be  different  where  a. 

!  Per  Denio,  J.,  in  Hull  t.  Carnley,  11  N.  Y.  (1  Kern.)  501,  506. 

8  Hull  v.  Carnley,  11  N.  Y.  (1  Kern.)  501 ;  6.  o.  11  N.  Y.  202 ;  Van  Antwerp 
v.  Newman,  2  Cow.  543 ;  Porter  v.  Parmley,  62  N.  Y.  185,  190 ;  Manning  v.  Mon- 
aghan,  23  Id.  639 ;  s.  o.  28  Id.  585. 

3  Hull  T/Carnley,  11  N.  Y.  (1  Kern.)  501 ;  s.  c.  11  N.  Y.  202 ;  Bradley  v.  Cop- 
ley,  Mann.  Gr.  and  Scott,  685  ;  Gordon  v.  Harper,  1  Term  E.  9 ;  Goulet  v. 
Asseler,  22  N.  Y.  225  ;  contra,  Brown  v.  Cook,  3  E.  D..  Smith,  123. 

4  Carpenter  v.  Town,  Lalor,  72. 
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number  of  kinds  of  property  are  subject  to  a  mortgage,  and  in 
such  case  there  will  be  a  necessity  for  selling  in  one  parcel.  If 
it  be  put  up  in  several  lots,  it  would  not  be  likely  to  bring  any- 
thing ;  for  unless  one  man  purchased  the  whole,  he  would  not 
acquire  the  equity  of  redemption ;  and  one  of  several  purchasers 
would  have  no  remedy  at  law,  if  he  could  in  equity,  to  compel 
other  purchasers  to  contribute  towards  the  satisfaction  of  the  • 
mortgage  debts.  The  purchaser  of  part  of  the  property  would 
have  no  right  to  redeem  pro  tcmto.  The  mortgagees  could  not 
be  compelled  to  receive  a  part  of  their  debt  and  to  relinquish 
the  lien  as  to  a  part  of  their  property.  When  the  sheriff  sells 
personal  property  subject  to  a  mortgage,  the-  proper  course  is  to 
sell  the  whole  in  one  parcel.1 

If  chattels  mortgaged  together  be  sold  in  separate  parcels,  a 
purchaser  of  any  one  parcel  may  take  an  assignment  of  the 
mortgage  to  protect  his  title.  This  will  be  the  more  prudent 
course,  for  if  he  pays  it  this' will  discharge  the  other  property, 
but  if  he  takes  an  assignment  it  will  continue  a  valid  security 
in  his  hands.2 

While  the  sheriff  should  properly  sell  all  of  the  property 
covered  by  the  mortgage  in  one  parcel,  the  mortgagee  cannot 
maintain  trespass  or  trover  against  him  if  he  not  only  omits  to 
disclose  the  existence  of  the  mortgage  at  the  sale,  but  also  sells 
in  separate  parcels,  so  that  the  mortgaged  chattels  are  scattered 
in  the  hands  of  numerous  purchasers.  Legally  the  mortgagee 
does  not  lose  his  lien,  though  it  might  be  inconvenient  for  him 
to  trace  the  property  after  such  a  sale,  and  no  right  of  property 
is  therefore  violated ;  but  the  principal  reason  why  the  actions 
could  not  be  obtained  is  because  the  mortgagee  had  no  right  of 
possession  when  the  trespass  or  the  conversion  was  committed.3 

Remedy  of  the  Mortgagee  where  a  Sale  is  made  in  an  Im- 
proper Manner. 

But  while  the  mortgagee  cannot  recover  damages  from  the 
sheriff  and  other  persons  aiding  him  in  selling  the  mortgaged 

1  Per  Bronson,  Ch.  J.,  in  Tifft  t.  Barton,  i  Deri.  171;  Manning  v.  Monaghan, 

83  N.  Y.  539,  549.  !  Brown  v.  Rich,  40  Barb.  28. 

3  Goulet  v.  Asseler,  22  N.  T.  225  ;  contra,  Brown  v.  Cook,  3  E.  D.  Smith,  123. 
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property  in  such  a  way  that  the  mortgage  security  becomes  of 
little  value,  it  by  no  means  follows  that  he  is  entirely  without 
remedy.  To  test  the  principle  involved,  it  is  legitimate  to  sup- 
pose the  strongest  possible  case.  A.  may  have  a  mortgage  upon 
the  grocery  stock  of  B.,  consisting  wholly  of  provisions,  liquors, 
teas  or  other  articles  fit  only  to  be  eaten  and  drank.  While  the 
security  has  yet  a  year  to  run,  the  mortgagor  having  the  right 
of  possession,  his  execution  creditor  or  the  receiver  of  his  prop- 
erty may  seize  and  sell  the  stock.  This  is  lawful  if  the  seizure 
and  sale  be  properly  made.  But  the  sale  may  be  made  at  auc- 
tion on  successive  days,  in  a  thousand  parcels  and  to  a  thousand 
purchasers,  without  recognition  of  the  mortgage  and  with  the 
intention  to  destroy  its  value.  After  the  lapse  of  a  year,  the 
right  of  possession  accrues  to  the  mortgagee,  but  it  comes  too 
late.  The  property  is  not  only  dispersed  but  consumed,  and  the 
lien  of  the  mortgage  is  consequently  good  for  nothing.  It  can- 
not be  said  that  here  are  not  injury  as  well  as  wrong  to  the 
mortgage  creditor.  For  every  wrong  attended  with  loss  and 
damage,  the  law  affords  a  remedy.  The  existence  of  a  mort- 
■  gage  upon  personal  estate  may  not  prevent  creditors  from  seizing 
and  selling  it  to  satisfy  their  just  demands,  but  an  attempt  to  sell 
in  contravention  of  the  lien  is  an  attempt  to  do  a  wrong  and  in- 
flict a  loss.  An  actual  injury  may  or  may  not  result.  If  it  does 
result,  the  logical  consequence  is,  that  an  action  will  lie  founded 
on  the  special  facts.1 

Such  an  action  would  at  common  law  be  termed  an  action 
on  the  case,  and  the  distinction  between  it  and  an  action  of 
trover  or  trespass  is  important.  In  trespass  and  trover,  before 
the  Code,  the  plaintiff  recovered,  if  at  all,  upon  the  ground  that 
he  was  the  owner  of  the  property  in  controversy.  The  measure 
of  damages  in  all  such  cases,  therefore,  was  the  value  of  the 
property  taken  or  converted.  Although  it  appeared  that  the 
plaintiff  held  the  title  as  mere  security  for  a  debt,  and  that  his 
debtor  was  abundantly  able  to  pay,  so  that  his  actual  loss  was 
nothing,  his  recovery,  in  cases  where  he  recovered  at  all,  was 
nevertheless  for  the  full  value  of  the  property,  provided  that  it 
did  not  exceed  the  amount  of  his  lien.     In  a  special  action  on 

1  Per  Comstook,  Ch.  J.,  in  ManniDg  v.  Monaghan,  23  N.  Y.  539,  546. 
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the  case,  on  the  contrary,  the  plaintiff  could,  nnder  no  circum- 
stances, recover  more  than  the  damages  shown  to  have  been  sus- 
tained. He  must  prove  to  what  extent  his  security  was  im- 
paired, by  showing  whether  the  debtor  was  or  was  not  respon- 
sible, and  whether  or  not  it  was  in  his  power  to  follow  and  en- 
force his  lien  against  the  property.1 

The  subject  under  consideration  was  said  by  Comstook,  Ch.. 
J.,  in  Manning  v.  Monaghan  (23  N".  Y.  539,  548),  to  suggest 
the  following  propositions  :  1.  When  chattels  are  covered,  by  a 
valid  mortgage,  with  a  continuing  right  of  possession  in  the  mort- 
gagor, his  interest,  and  that  only,  can  be  rightfully  taken  and  sold 
on  behalf  of  his  creditors,  and  with  the  sale  possession  may  be 
delivered.  2.,  The  mortgagee  has  no  legal  ground  of  action, 
although  the  sale  is  hostile  to  his  right,  provided  the  property 
is  not  dispersed  or  placed  beyond  his  reach.  Actual  injury 
must  be  the  ground  of  his  complaint.  3.  Property  covered  by 
a  mortgage  should  be  sold  in  mass  and  subject  to  the  lien.  If, 
being  sold  otherwise,  it  is  scattered  and  dispersed,  the  proceed- 
ing is  both  a  wrong  and  an  injury,  provided  the  mortgagor  is 
insolvent  and  the  debt  is  not  otherwise  secured.  For  such  an 
injury  an  action  will  lie. 

1  Per  Selden,  J.,  in  Goulet  v.  Asseler,  22  IT.  Y.  225,  228,  and  Denio,  J.,  Id. 
p.  236. 
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MORTGAGES  ON   SHIPS  AND  VESSELS. 


Filing  and  Recording  Mortgages  on  Ships  and  Vessels. 

It  was  provided  by  Laws  of  1858,  c.  247J  that  any  person  • 
having  any  lien  or  incumbrance  on  any  canal  boat,  steam  tug, 
scow  or  other  craft  navigating  the  canals  of  this  State,  by  a 
chattel  mortgage  duly  filed,  may  make  a  statement  in  writing, 
setting  forth  the  nature  of  his  claim,  the  time  when  the  same 
arose,  the  manner  in  which  it  originated,  and  the  amount  of 
such  lien  or  incumbrance ;  and  may  annex  thereto  an  affidavit, 
made  by  himself  or  his  agent  or  attorney,  that  the  said  state- 
ment is  correct,  and  the  claim  just  and  true,  and  file  the  same 
in  the  office  of  the  auditor.  All  claims  and  liens  by  chattel 
mortgage,  a  statement  of  which  shall  be  filed  as  provided  in  the 
act,  were,  from  the  time  of  such  filing,  to  have  preference  and 
priority  over  all  other  claims  and  liens,  in  the  same  manner  and 
to  the  like  extent  of  claims  and  liens  arising  on  chattel  mort- 
gages filed  and  entered  in  towns  where  the  mortgagor  resides, 
but  they  were  not  to  have  any  priority  over  existing  liens  and 
claims. 

This  statute  did  not  require  any  paper  to  be  filed  in  the 
office  of  the  auditor,  though  it  permitted  such  filing,  and  no 
penalty  was  laid  down  for  an  omission  to  file.  The  utmost 
effect  which  could  be  allowed  to  the  statute,  was  to  put  mort- 
gages which  were  registered  in  the  auditor's  office  upon  an 
equality  with  those  properly  recorded  in  the  town  clerk's  office.1 

The  statute  of  1858  was  materially  amended  by  Laws  of 
.1864,  c.  412,  which  provided  that  thereafter  any  person  having 

1  Sweet  T.  Lawrence,  35  Barb.  337. 
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any  lien  or  incumbrance  on  aliy  canal  boat,  steam  tug,  scow,  or 
other  craft  navigating  the  canals  of  this  State,  by  a  chattel 
mortgage,  should  file  the  same,  or  a  true  copy  thereof,  in  the 
office  of  the  auditor  of  the  canal  department.  It  also  declared 
that  every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  any  canal  boat,  steam  tug,  scow  or  other  craft  navi- 
gating,the  canals  of  this  State,  together  with  the  appurtenances 
belonging  thereto  and  used  in  navigating  such  craft,  thereafter 
made,  which  should  not  be  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  property  mortgaged,  should  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage, 
or  a  true  copy  thereof,  should  be  filed  as  directed  by  the  act. 
This  statute  also  contained  a  provision  to  the  effect  that  every 
mortgage  filed  in  pursuance  of  it,  should  cease  to  be  valid  as 
against  the  creditors  of  the  person  making  the  same,  or  against 
subsequent  purchasers  or  mortgagees  in  good  faith,  after  the 
expiration  of  one  year  from  the  filing  thereof,  unless,  within 
thirty  days  next  preceding  the  expiration  of  the  said  term  of 
one  year,  a  true  copy  of  such  mortgage,  together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  him  by  virtue  thereof,  should  be. again  filed. 
This  latter  provision  is  similar  to  that  contained  in  the  act  of 
1833  relative  to  the  filing  of  chattel  mortgages  in  the  offices  of 
the  town  clerks,  previous  to  the  amendment  of  1873,  and  a 
single  refiling  at  the  end  of  the  first  year  is  all  that  is  required  j 
successive  annual  refilings  are  not  necessary.1 

The  act  of  1864,  directing  mortgages  on  ships  to  be  filed  in 
the  office  of  the  auditor,  does  not  in  any  way  abrogate  the  pro- 
vision of  law  which  requires  all  chattel  mortgages  to  be  filed  in 
the  offices  of  the  town  clerks  where  the  respective  mortgagors, 
reside.  It  merely  adds  another  condition  with  which  the 
holder  of  a  mortgage  on  a  vessel  must  comply,  if  he  desires  to 
retain  his  lien.  If  he  omits  to  file  his  mortgage  in  the  office  of 
the  town  clerk,  and  if  the  mortgagor  retains  possession,  it  will 

1  Newell  T.  Warren,  44  N.  Y.  244  ;  rev'g  s.  c.  44  Barb.  258. 
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be  absolutely  void.1  If  he  omits  to  file  it  in  the  office  of  the 
auditor,  and  if  the  mortgagor  retains  possession,  it  will  be  abso- 
lutely void.2  Both  things  must  be  done,  or  the  mortgage  will 
be  without  force  as  against  creditors  of  the  mortgagor  and  sub- 
sequent purchasers  and  mortgagees  in  good  faith.3 

The  national  legislature  has  provided  for  the  registration 
and  enrollment  of  vessels,  and  for  the  recording  of  assignments 
and  mortgages  of  them,  and  no  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance  of  any  vessel,  or  part  of  any  vessel,  of 
the  United  States,  is  valid  against  any  person  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance  is  recorded  in  the  office  of  the  collector  of 
the  customs  where  such  vessel  is  registered  or  enrolled.  The 
lien  by  bottomry  on  any  vessel,  created  during  her  voyage,  by  a 
loan  of  money  or  materials  necessary  to  repair  or  enable  her  to 
prosecute  a  voyage,  does  not,  however,  lose  its  priority,  or  is  not 
in  any  way  affected  by  these  provisions.4 

It  has  been  held  that  the  enactment  of  this  statute  was  a 
proper  exercise  of  the  exclusive  jurisdiction  of  Congress,  under 
the  Constitution  of  the  United  States,  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,  and  that  it 
excludes  all  State  legislation  in  respect  to  the  same  subject.5  If, 
therefore,  a  vessel  comes  within  the  meaning  of  the  statute, 
that  is,  if  it  is  a  "  vessel  of  the  United  States,"  a  mortgage  of  it 
will  be  valid  if  it  be  properly  recorded  in  the  custom  house, 
without  the  observance  of  any  of  the  formalities  prescribed  by 
State  laws.  A  mortgage  of  such  a  vessel  also,  even  if  unre- 
corded, is  valid  as  against  all  persons  having  actual  notice 
thereof,  and  the  provisions  of  the  local  law  in  favor  of  creditors 


1  Laws  of  1833,  c.  279,  as  amended  by  Laws  of  1873,  c.  501 ;  ante,  p.  494. 

2  Laws  of  1864,  c.  412. 

8  See  Marsden  v.  Cornell,  62  N.  T.  215,  which  throws  a  doubt  upon  the  state- 
ment in  the  text,  though  the  question  was  not  raised. 

4  Revised  Statutes  of  the  U.  S.,  tit.  Commerce  and  Navigation,  §  4192. 

5  White's  Bank  v.  Smith,  7  Wall.  646 ;  Aldrich  v.  iEtna  Ins.  Co.  8  Id.  491 ; 
rev'g  s.  0.  26  N.  Y.  92;  Best  v.  Staple,  61  N.  Y.  71.  These  decisions  also 
overrule  Horton  v.  Davis,  26  N.  Y.  496 ;  Thompson  v.  Van  Vechten,  5  Abb. 
458. 
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of  the  mortgagor  when  the  mortgage  is  improperly  filed,  will 
not  avail  them  if  they  have  notice  of  the  mortgage.1 

The  question  still  remains  as  to  what  is  a  "  vessel  of  the 
United  States."  Section  1  of  the  act  of  Congress  of  December 
31, 1192,  provides  that  ships  or  vessels  which  shall  have  been  reg- 
istered as  required  by  the  law,  and  "  no  other  (except  such  as  shall 
be  duly  qualified  according  to  law  for  carrying  on  the  coasting 
trade  and  fisheries,  or  one  of  them),  shall  be  denominated  and 
deemed  vessels  or  ships  of  the  United  States,  entitled  to  the 
benefits  and  privileges  appertaining  to  such  ships  or  vessels,  pro- 
vided that  they  shall  not  continue  to  enjoy  the  same  longer 
than  they  shall  continue  to  be  wholly  owned  and  to  be  com- 
manded by  a  citizen  or  citizens  of  the  United  States."  3  Section 
1  of  the  act  of  February  18,  1793,  in  reference  to  enrolling  and  . 
licensing  vessels  to  be  employed  in  the  coasting  trade,  provides 
that  ships  or  vessels  enrolled  according  to  the  law,  and  having  a 
license  in  force,  as  required  by  the  act,  and  "  no  others,  shall  be 
deemed  ships  or  vessels  of  the  United  States,  entitled  to  the 
privileges  of  ships  or  vessels  employed  in  the  coasting  trade  or 
fisheries." 3  These  acts  contain  provisions  showing  what  vessels 
can  be  registered,  enrolled  and  licensed,  and  the  manner  in 
which,  and  the  place  where  it  may  be  done ;  and  they  define 
what  are  vessels  of  the  United  States.4 

If  a  mortgage  is  made  the  foundation  of  rights  which  are 
sought  to  be. enforced  in  the  courts  of  this  State,  the  mortgaged 
property  being  also  within  their  jurisdiction,  the  presumption  is 
that  the  laws  of  this  State  apply  and  control.  If,  therefore,  it 
is  claimed  that  a  mortgaged  vessel  is  a  "  vessel  of  the  United 
States,"  so  as  to  render  our  statutes  relative  to  the  filing  of 
chattel  mortgages,  inapplicable,  the  facts  which  render  it  such 
must  be  proven.5 

It  has  been  held  that  a  canal  boat,  engaged  in  navigating  our 
•canals  and  the  Hudson  river,  is  not  a  "  vessel  of  the  United 
'States  "  employed  in  the  coasting  trade ;  that  it  need  not  be  en- 
rolled or  licensed,  and  that  it  is  not  within  the  statute  requiring 

1  Best  t.  Staple,  61  N.  Y.  71.  2 1  Bright.  Dig.  823. 

3  1  Bright.  Dig.  138.  -  4-Per  Earl,  C,  in  Best  v.  Staple,  61  N.  Y.  71,  76. 

s  Best  v.  Staple,  61  N.  Y.  71. 
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transfers  and  mortgages  to  be  recorded  in  the  office  of  the  col- 
lector of  customs.1  The  rule  would  probably  be  different  if 
the  boat,  in  any  part  of  its  voyage,  should  travel  upon  the  high 
seas. 

Proving  a  Mortgage  on  a  Vessel  in  Judicial  Proceedings. 

As  a  matter  of  practice  it  will  not  be  advisable  to  file  the 
original  of  a  chattel  mortgage  on  a  vessel,  either  in  the  office  of 
the  town  clerk  or  the  office  of  the  auditor  of  the  canal  depart- 
ment, since  a  certified  copy  of  it  from  either  of  those  offices 
will  only  be  evidence  of  the  fact  of  filing.2 

By  Laws  of  1862,  c.  251  (as  amended  by  Laws  of  1865,  c.  512), 
"  the  record  of  any  bill  of  sale,  mortgage,  hypothecation  or  con- 
veyance of  any  vessel  of  the  United  States,  duly  recorded  in  the 
office  of  the  collector  of  customs  where  such  vessel  is  registered 
and  enrolled,  or  a  transcript  or  copy  thereof,  duly  certified  by  said 
collector,  may  be  read  in  evidence  in  any  of  the  courts  of  this 
State,  and  in  any  judicial  proceedings  in  this  State,  with  the  like 
force  and  effect  as  the  original  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance ;  provided,  however,  that  the  execution  of 
such  bill  of  sale,  mortgage,  hypothecation  or  conveyance  shall, 
before  having  been  so  recorded,  have  been  acknowledged  by  the 
party  or  parties  executing  the  same,  or  proved  by  a  subscribing 
witness  thereto  in  the  same  manner  in  which. conveyances  of 
real  estate  are  required  to  be  acknowledged  so  as  to  entitle  the 
same  to  be  recorded  in  this  State."  - 

Liability  of  Mortgagees  of  Ships  for  Supplies  and  Pepairs. 

An  owner  of  a  ship,  in  possession  of  her,  and  having  both 
the  legal  and  equitable  title,  is  liable  for  all  supplies  furnished, 
and  all  repairs  made  to  her,  and  all  work  and  service  rendered 
for  her  benefit  by  order  of  the  master,  and  in  general  for  all 
the  contracts  made  by  him  for  the  benefit  of  the  vessel ;  be- 
cause from  the  necessity  of  the  case,  the  master  is  invested  with 

1  Hicks  v.  Williama,  17  Barb.  523. 

2  Laws  of  1833,  c.  279,  as  amended  by  Laws  of  1873,  c.  501 ;  Laws  of  1864,  c. 
412. 
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a  very  wide  authority  to  do  and  provide-  whatever  is  requisite 
for  his  ship.1  A  mortgagee  of  a  ship,  especially  after  forfeiture, 
is  the  legal  owner,  and  under  some  circumstances,  incurs  the 
liabilities  of  an  owner  for  repairs  and  supplies.  The  question 
was  long  mooted  as  to  whether  a  mortgagee,  even  though  not  in 
possession,  was  liable  in  this  way,  and  it  was  doubted  as  to 
whether  it  was  not  possible,  at  least,  that  a  mortgagee  might  ex- 
pose himself  to  a  loss  by  the  very  act  from  which  he  expected  a 
security.8 

If  a  mortgagee  takes  possession,  and  especially  if  he  takes 
out  a  new  register  in  his  own  name,  or  if  he  does  any  acts 
which  can  be  deemed  in  some  degree  equivalent  to  public  no- 
tice that  he  is  owner,  this  actual  or  apparently  actual  possession,' 
added  to  his  legal  title  as  owner,  seems  to  confer  upon  him  the 
responsibilities  and  liabilities  of  an  owner.8 

But  a  mortgagee  who  does  not  have  the  possession  and  con- 
trol of  a  ship,  does  not  authorize  the  world  to  consider  him  the 
owner,  and  the  great  preponderance  of  authority  is  now  in  favor 
of  the  proposition  that  a  mortgagee  not  in  possession  is  not 
liable.4  This  is  the  rule  even  though  the  ship  be  registered  in 
the  name  of  the  mortgagee.5  And  even  if  a  person  takes  a  bill 
of  sale  of  a  vessel,  absolute  in  its  terms,  and  is  registered  as 
owner,  and  the  person  furnishing  the  supplies  consulted  the 
record  at  the  custom  house  and  gave  credit  to  him  as  owner,  he 
is  not  liable  as  such,  if  the  bill  of  sale  was  intended  as  collateral 
security,  and  he  has  never  taken  the  vessel  into  his  possession 
or  control,  or  exercised  any  acts  of  ownership.6     The  mortgagee 

1  1  Pars,  on  Shipping,  125.  2  Abbott  on  Shipping,  19,  n. 

3  1  Pars,  on  Shipping,  126;  Champlln  v.  Butler,  18  Johns.  169;  Miln  v. 
Spinola,  4  Hill,  177 ;  Hodgson  v.  Butts,  3  Cranoh,  140 ;  Tucker  v.  Boffington,  16 
Mass.  477  ;  Hesketh  v.  Stevens,  7  Barb.  488 ;  Dean  v.  McGhie,  4  Bing.  48. 

4  Ring  t.  Franklin,  2  Hall,  1 ;  BirkWk  v.  Tucker,  2  Id.  121 ;  Miln  v.  Spinola, 
4  Hill,  177 ;  Hesketh  v.  Stevens,  7  Barb.  488  ;  Mclntyre  v.  Scott,  8  Johns.  159  ; 
Brooks  v.  Bondsey,  7  Pick.  441;  Winslow  v.  Tarbox,  18  Me.  132;  Cutler  v. 
Thurlo,  20  Id.  213 ;  s.  c.  1  Kent,  133 ;  Howard  v.  Odell,  1  Allen,  85  ;  Blanchard 
v.  Fearing,  4  Id.  118. 

6  Weber  v.  Sampson,  6  Duer,  358 ;  Rice  v.  Cobb,  9  Cush.  302  ;  Langton  v. 
Horton,  5  Beav.  9. 

°  Howard  v.  Odell,  1  Allen,  85  ;  Blanchard  v.  Fearing,  4  Id.  118  ;  Birkbeck  v. 
Tucker,  2  Hall,  121  ;  Ring  v.  Franklin,  Id.  1. 
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may,  of  course,  make  himself  liable  by  a  bargain,1  and  he  will 
be  held  to  have  made  this  bargain  if  he  authorized  the  credit  to 
be  given  to  him  personally.2 

Liens  far  Supplies  and  Repairs. 

"While  the  mortgagee  is  not  personally  bound  for  debts  in- 
curred for  supplies  or  repairs  to  the  ship,  it  by  no  means  follows 
that  he  can  hold  his  lien  as  against  persons  claiming  for  service 
rendered  in  preserving  the  property.  By  Laws  of  1862,  c.  482, 
whenever  a  debt  amounting  to  $50  or  upwards,  as  to  a  sea 
going  or  ocean  bound  vessel,  or  amounting  to  $15  or  upwards, 
as  to  any  other  vessel,  shall  be  contracted  by  the  master,  owner, 
charterer,  builder  or  consignee,  of  any  ship  or  vessel,  or  the  agent 
of  either  of  them  within  this  State,  for  work  done  or  materials 
or  other  articles  furnished  in  this  State  for  or  towards  the  build- 
ing, repairing,  fitting,  furnishing  or  equipping  such  ship  or 
vessel ;  for  provisions  and  stores  furnished  to  the  vessel ;  for 
wharfage ;  for  labor  in  loading  or  unloading  the  ship ;  for  ad- 
vances for  the  purchase  of  necessaries,  or  for  insurance,  or  for 
towing  or  piloting ;  "  such  debt  shall  be  a  lien  upon  such  vessel, 
her  tackle,  apparel  and  furniture,  and  shall  be  preferred  to  all 
other  liens  thereon,  except  mariners'  wages." 

Similar  statutes  exist  in  other  States  and  countries,  and  by 
the  law  merchant,  in  the  absence  of  statutory  provision,  if  a 
master  borrows  money  abroad  for  the  necessities  of  the  ship, 
and  so  applies  the  same,  the  lender  has  a  lien  on  the  ship  for 
the  amount.3 

Where  a  mortgagor  of  a  vessel  is  permitted  to  have  the 
uncontrolled  use  and  possession  of  her,he  has  the  power  to 
confer  alien  on  her  for  repairs  necessary  to  keep  her  seaworthy 
and  to  preserve  her  as  a  security  for  the  mortgagee's  debt,  and 
the  lien  thus  created  will  be  superior  to  the  lien  of  the  mort- 


1  Fish  v.  Thomas,  5  Gray,  45.  2  2  Pars,  on  Cont.  280. 

*  Wainright  v.  Crawford,  3  Yeatea,  131 ;  4  Dall.  225. 

4  Scott  t.  Delahunt,  5  Lans.  372  ;  Williams' v.  Allsup,  10  Com.  Bench,  N.  S. 
417;  100  E.  C.  L.  416;  In  re  The  Young  Mechanic,  Ware  (2d  ed.)  535  ;  2  Cur- 
tis C.  C.  404. 
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JBdttomry  and  Respondentia  Bonds. 

Hypothecation  by  bottomry  is  a  contract  in  the  nature  of 
a  mortgage,  by  which  the  owner  of  a  ship,  or  the  master  as  his 
agent,  borrows  money  for  the  use  of  the  ship,  and  for  a  specified 
Toyage  or  for  a  definite  period,  pledges  the  ship  (or  the  keel  or 
bottom  of  the  ship,  pars  pro  toto)  as  a  security  for  its  repay- 
ment, with  maritime  or  extraordinary  interest  on  account  of  the 
marine  risks  to  be  borne  by  the  lender :  it  being  stipulated  that 
if  the  ship  be  lost  in  the  course  of  the  specified  voyage,  or 
during  the  limited  time,  by  any  of  the  perils  enumerated  in  the 
contract,  the  lender  shall  also  lose  his  money.1 

The  contract  of  bottomry  is  usually  in  the  form  of  a  bond, 
termed  a  bottomry  bond,  conditioned  for  the  repayment  of  the 
money  loaned,  with  the  interest  agreed  upon,  if  the  ship  safely 
accomplishes  the  specified  voyage,  or  completes  in  safety  the 
period  limited  by  the  contract.  Sometimes  it  is  in  that  of  a  bill 
of  sale,  and  sometimes  in  a  different  shape.2  The  essentials  of 
a  contract  of  bottomry  are  that  it  shall  bind  the  ship  for  the 
payment  of  the  money,  provided  the  ship  performs  a  certain 
voyage  and  returns  in  safety ;  and  if  the  ship  be  lost,  no  part  of 
the  sum  borrowed  is  to  be  repaid ;  and  because  the  lender  takes 
upon  himself  this  risk,  he  may  charge  for  the  use  of  the  money 
maritime  interest  or  extra  interest,  which  will  cover  and  com- 
pensate him  for  the  risk  he  runs,  which  interest  would  be  usu- 
rious but  for  that  risk.3 

A  similar  contract  with  relation  to  the  goods  laden  on  board 
of  a  ship  is  called  respondentia.,  .Bottomry  is  a  loan  on  the 
ship ;  respondentia  is  a  loan  upon  the  goods.  In  most  other 
respects  the  contracts  are  nearly  the  same,  and  are  governed  by 
the  same  principles.4 

A  bottomry  bond  is  in  some  respects  similar  to  a  mortgage 
or  a  pledge.     It  differs  from  a  pledge  in  that  the  lender  does 

1  Bouvier's  Law  Die.  tit.  Bottomry ;  Abbott  on  Shipping,  117,  131 ;  White  v. 
Cole,  24  Wend.  116,  126. 

2  6  C.  Rob.  Adm.  102. 

3  The  Northwestern  Ins.  Co.  V.  Ferward,  36  N.  T.  139 ;  1  Pars,  on  Shipping, 
134;  White  v.  Cole,  24  Wend.  116;  s.  o.  26  Wend.  611. 

4  1  Pars,  on  Shipping,  165. 
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not  take  possession,  which  is  of  the  essence  of  a  contract  of 
pledge,  and  it  differs  from  both  a  pledge  and  a  mortgage  in  that 
there  is  no  debt  apart  from  the  security,  for  if  the  security  is 
lost,  all  of  the  claims  of  the  lender  are  lost  with  it.  It  also 
differs  from  both  a  pledge  and  a  mortgage  in  being  a  valid  se- 
curity for  a  loan,  at  a  rate  of  interest  greater  than  the  law  allows 
in  other  contracts. 

In  its  theory,  a  bottomry  bond  is  a  means  of  raising  money 
to  save  the  ship  and  send  her  home  with  her  cargo,  and  it  cre- 
ates a  lien  preferred  over  all  others,1  except  for  seamen's  wages,* 
though  there  are  authorities  for  holding  that  the  liens  of  ma- 
terial-men for  supplies  or  repairs  indispensable  to  the  safety  of 
the  ship  would  also  be  prior.3  For  a  similar  reason,  if  there  be 
several  successive  bonds,  a  later  bond  takes  precedence  of  an 
earlier,  for  it  saves  the  ship  for  the  earlier.4 

In  the  case  of  mortgages  of  chattels,  generally,  it  is  necessary 
that  there  shall  be  an  immediate  delivery,  followed  by  an  actual 
or  continued  possession,  or  the  transaction  is  presumed  to  be 
fraudulent  and  void,  but  there  is  an  express  reservation  in  the 
statute  to  the  effect  that  nothing  contained  in  it  shall  be  con- 
strued to  apply  to  contracts  of  bottomry  or  respondentia,  nor  to 
assignments  or  hypothecations  of  vessels  or  goods  at  sea  or  at 
foreign  ports.5  A  similar  exception  in  favor  of  the  lien  by 
bottomry  on  any  vessel,  created  during  her  voyage  by  a  loan  of 
money  or  materials  necessary  to  repair  or  enable  her  to  prose- 
cute a  voyage,  is  contained  in  the  United  States  law  requiring  all 
other  transfers,  mortgages  or  hypothecations  of  vessels  to  be 
recorded.6  9 

The  general  statute  of  this  State  requiring  all  chattel  mort- 
gages to  be  filed  does  not  expressly  exclude  bottomry  bonds 

1  The  Duke  of  Bedford,  2  Hagg.  Adm.  294 ;  The  Draco,  2  Sum.  161. 

2  The  Madonna  D'Idra,  1  Dods.  40;  Blaine  v.  Ship  Charles  Carter,  4  Craneh, 
328  ;  The  Virgin,  8  Pet.  538. 

3  The  Jerusalem,  2  Gallis.  345 ;  Ex  parte  Lewis,  Id.  483. 

*  The  Betsey,  1  Dods.  289 ;  The  Exeter,  1  Roh.  Adm.  173 ;  The  Trident,  1  W. 
Rob.  29  ;  Leland  T.  The  Medora,  2  Woodh.  &  M.  113  ;  Furniss  v.  Brig  Magoun, 
Olcott,  Adm.  66. 

6  2  R.  S.  136,  §  1,  ante  p.  ill. 

'  U.  S.  Rey.  Stat.  tit.  Commerce  and  Navigation,  §  4192. 
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from  its  operation.  It  has  been  held  that  the  law  has  no  appli- 
cation, even  to  a  mortgage  of  a  registered  British  vessel  exe- 
cuted abroad,  and  that  it  relates  only  to  mortgages  executed 
within  this  State,  or  upon  property  which  is  here«,t  the  time ; 1 
and  it  is  quite  clear  that  it  could  have  no  application  to  a 
contract  of  bottomry  entered  into  in  a  foreign  port.  If  the 
parties  resided  and  the  contract  were  made  here,  it  would  doubt- 
less be  prudent  to  file  a  copy  of  the  bond  in  the  clerk's  office, 
but  a  delivery  of  the  written  evidence  of  title,  might  render  this 
unnecessary,  and  would  certainly  do  so  in  the  case  of  a  con- 
tract of  respondentia,  which  concerns  the  cargo  and  not  the  ship.3 

1  Fairbanks  v.  Bloomfield,  5  Duer,  434. 

'  First  Nat.  Bank  of  Cincinnati  v.  Kelly,  51  N.  Y.  34. 
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No.  1. 

COMPLAINT  IX  ACTION  TO  FORECLOSE. 


\Title  of  the  action,  giving  the  names 
of  all  of  the  parties  thereto.'] 


The  complaint  of  the  above  named  plaintiff  respectfully 
shows  to  this  court : 

I.  That  the  defendant,  0.  D.,  for  the  purpose  of  securing 
the  payment  to  the  defendant,  E.  F.,  of  the  sum  of  dol- 
lars, with  interest  thereon,  on  or  about  the  day  of  , 
18  ,  executed  and  delivered  to  said  E.  F.  a  bond  bearing  date 
on  that  day,  sealed  with  his  seal,  whereby  he  bound  himself  in 
the  penalty  of  dollars,  upon  condition  that  the  same  should 
be  Void  if  the  said  defendant  should  pay  to  the  said  E.  F.  the 
sum  of  dollars,  on  the  day  of  ,  18  ,  and  the 
interest  thereon,  at  and  after  the  rate  of  seven  per  cent,  per 
annum,  and  to  be  paid  semi-annually. 

II.  That  it  was  therein  expressly  agreed  that  should  any  de- 
fault be  made  in  the  payment  of  the  said  interest,  or  of  any  part 
thereof,  on  any  day  whereon  the  same  is  made  payable,  as  above 
expressed,  and  should  the  same  remain  unpaid  and  in  arrear  for 
the  space  of  thirty  days,  then  and  from  thenceforth,  that  is  to 
sa^after  the  lapse  of  the  said  thirty  days,  the  aforesaid  princi- 
pansum  of  dollars,  with  all  arrearage  of  interest  thereon, 
should,  at  the  option  of  the  said  E.  F.,  or  his  legal  representa- 
tives become  and  be  due  and  payable  immediately  thereafter^ 
although  the  period  above  limited  for  the  payment  thereof  may 
not  then  have  expired,  anything  therein  before  contained  to  the 
contrary  notwithstanding. 

III.  That,  as  collateral*  security  for  the  payment  of  the  said 
indebtedness,  the  said  defendant  C.  D.,  and  M.,  his  wife,  on  the 
same  day,  executed,  duly  acknowledged  and  delivered  to  the 
said  E.  F.,  a  mortgage,  which  mortgage  was  duly  recorded  in 
the  office  of  the  clerk  of  the  county  of  ,  in  Liber  of 
Mortgages,  page  ,  on  the  day  of  ,  18  ,  whereby 
they  granted,  bargained  and  sold,  to  the  said  E.  F.,  the  follow- 

3t 
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ing  described  premises,  that  is  to  say :  [Insert  description  of 
property  as  contained  in  the  mortgage.] 

IV.  That  said  mortgage  contained  the  same  condition  as  the 
said  bond,  and  that,  in  case  of  default  in  the  payment  of  the 
said  money,  the  interest  that  may  grow  due  thereon  or  of  any 
part  thereof,  the  said  mortgagee  was  therein  also  empowered  to 
sell  the  said  mortgaged  premises  in  due  form  of  law,  and  out  of 
the  moneys  arising  from  the  sale,  to  pay  the  said  sum  of  money 
and  interest,  with  the  costs  and  expenses  of  the  proceedings 
thereupon,  the  surplus  to  be  returned  to  the  mortgagor. 

V.  That  thereafter  the  said  defendant,  E.  F.,  by  an  instru- 
ment in  writing  under  his  hand  and  seal,  dated  the  day 
of  ,  18  ,  and  recorded  in  the  office  of  the  clerk  of  the 
county  of  ,  on  the  day  of  ,  18  ,  and  for  a 
valuable  Consideration  therein  expressed,  duly  assigned  said  bond  ,. 
and  mortgage  to  the  plaintiff,  and  also  therein  guaranteed  to  the 
plaintiff  that  the  same  would  be  paid  when  due,  with  interest ; 
[or]  which  said  assignment  also  contained  a  covenant  in  the  fol- 
lowing words,  to  wit :  [setting  it  forth.] 

VI.  That  thereafter  the  said  C.  D.,  and  M.,  his  wife,  by 
their  deed  of  conveyance  under  their  hands  and  seals,  dated  the 

day  of         ,  18    ,  and  recorded  in  the  office  of  the  clerk  of 
the  county  of  ,  on  the        day  of        ,  18    ,  duly  conveyed 

the  said  mortgaged  premises  to  the  defendant  L.  K.,  subject  to 
the  said  mortgage,  and  the  said  defendant  L.  K.,  in  and  by  said 
deed  of  conveyance,  and  by  accepting  the  same,  assumed  said 
mortgage,  and  covenanted  and  agreed  to  pay  off  and  discharge 
the  same,  as  part  of  the  consideration  in  said  deed  of  convey- 
ance expressed :  [using  language'  of  the  recital  in  the  convey- 
ance^ 

VII.  The  plaintiff  further  shows  that  in  and  by  the  terms 
of  said  mortgage,  it  was  also  expressly  agreed  that  the  said  mort- 
gagors would  keep  the  building  erected  or  to  be  erected  upon 
the  mortgaged  premises  insured  against  loss  or  damage  bywre, 
in  at  least  the  sum  of  dollars,  and  by  insurers  approved 
by  the  said  mortgagee,  and  assign  the  policy  and  certificates 
hereof  to  the  said  mortgagee  as  a  collateral  and  further  security 
for  the  payment  thereof.  And  in  default  of  so  doing  it  was 
thereby  made  lawful  for  the  said  mortgagee  to  make  such  insur- 
ance and  pay  the  premium  and  premiums  therefor,  which  pre- 
miums thus  paid  and  interest  thereon  the  mortgagors  agreed  to 
pay,  and  the  same  was  declared  to  be  deemed  to  be  secured  by 
said  mortgage,  and  collectible  thereby. 

VIII.  That  the  said  mortgagors  failed  to  keep  the  buildings 
erected  upon  the  said  premises  insured  as  aforesaid,  and  made 
■default  therein,  and  that  on  or  about  the  day  of  , 
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18    ,  the  plaintiff  paid  the  sum  of         dollars  to  the  Fire 

Insurance  company  in  procuring  such  insurance ,  in  the  sum 
of  dollars,  for  the  term  of  one  year  from  and  after  said 

date :  no  part  of  which  has  been  repaid  to  him. 

IX.  The  plaintiff  further  shows  that  the  said  defendants 
have  failed  to  comply  with  the  condition  of  the  said  bond  and 
mortgage  by  omitting  to  pay  the  sum  of  dollars,  being  six 
months  interest  thereon,  which  became  due  and  payable  on 
the  day  of  ,  18  ;  that  more  than  thirty  days  have 
since  elapsed ;  that  the  plaintiff  elects  that  the  whole  principal 
sum  be  now  due  and  payable,  and  that  there  is  now  justly  due 
to  the  plaintiff  on  the  said  bond  and  mortgage  the  sum  of 
dollars,  and  interest  thereon  from  the  day  of  ,18  , 
together  with  the  further  sum  of  dollars,  paid  by  the 
plaintiff  in  procuring  insurance  as  aforesaid,  with  interest 
thereon  from  the  day  of  18  ,  the  date  of  such  pay- 
ment. 

X.  The  plaintiff  further  shows  that  no  proceedings  have 
been  had  at  law  or  otherwise,  to  his  knowledge  or  belief,  for  the 
recovery  of  the  said  sum  secured  by  the  said  bond  and  mort- 

'  gpgei  or  an7  Par*  thereof :  [If  this  is  not  true,  state'  what  pro- 
ceedings have  oeen  taken.'] 

XI.  The  plaintiff  further  shows  that  he  is  informed  and 
believes  that  the  defendants,  G-.  H.  and  I.  K.,  and  L.,  his  wife, 
have  or  claim  to  have  some  interest  in  or  lien  upon  the  said  mort- 
gaged premises,  which  interest  or  lien,  if  any,  has  accrued  sub- 
sequently to  the  lien  of  the  said  mortgage. 

Wherefore  the  plaintiff  demands : 

1.  That  the  defendants  and  all  persons  claiming  under  them 
or  either  of  them  subsequent  to  the  commencement  of  this 
action,  may  be  barred  and  foreclosed  of  all  right,  claim,  lien  and 
equity  of  redemption  in  the  said  mortgaged  premises. 

2.  That  the  said  premises  may  be  decreed  to  be  sold  accord- 
ing to  law;  that  the  moneys  arising  from  the  sale  may  be 
brought  into  court ;  that  the  plaintiff  may  be  paid  the  amount 
due  on  the  said  bond  and  mortgage,  with  interest  to  the  time  of 
such  payment,  and  the  costs  and  expenses  of  this  action,  so  far 
as  the  amount  of  such  moneys  properly  applicable  thereto  will 
pay  the  same. 

3.  That  the  defendants  C.  D.,  E.  F.  and  I.  K.,  may  be  ad- 
judged to  pay  any  deficiency  which  may  remain  after  applying 
all  of  said  moneys  so  applicable  thereto,  and 

4.  That  the  plaintiff  may  have  such  other  or  further  relief, 
or  both,  in  the  premises,  as  may  be  just  and  equitable. 

X.  Y., 

Plaintiff's  Attorney. 
[Add  verification  in  the  ordinary  form.'] 
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No.  2. 

NOTICE  OP  THE  PENDENCY  OF  THE  ACTION  TO  FORECLOSE. 

[Title  of  the  action,  giving  the  ) 
names  of  all  of  the  parties  > 
thereto.']  ) 

Notice  is  hereby  given  that  an  action  has  been  commenced 
and  is  pending  in  this  court,  upon  a  complaint  of  the  above- 
named  plaintiff,  against  the  above  named  defendants,  for  the 
foreclosure  of  a  mortgage  executed  by  the  defendants  C.  D. 
and  M.,  his  'wife,  to  the  defendant  E.  F.,  dated  the  day 

of  ,  18     ,  and  recorded  in  the  office  of  the  clerk  of 

the  county- of  ,  on  the  day  of  ,  18     , 

in  Liber  of  Mortgages,  page  ,  at         o'clock  in  the 

noon  (and  which  said  mortgage  has  been  duly  assigned  by 
said  defendant  E.  F.  to  the  above  named  A.  B.,  the  plaintiff 
herein). 

That  the  mortgaged  premises  affected  by  the  said  foreclosure, 
were,  at  the  time  of  the  commencement  of  this  action,  and  at 
the  time  of  filing  this  notice  are,  situated  in  the  town  of  ,., 

and  county  of  ,  and  that  they  are  described  in  the  said 

mortgage  as  follows,  to  wit : 

[ Insert  description  of  the  mortgaged  property  as  contained 
in  the  mortgage.] 

Dated  the  day  of  ,  18     . 

X.T., 

Plaintiff's  Attorney. 

The  clerk  of  the  county  of  will  please  index  against 

all  of  the  defendants  except  the  defendants  C.  D.  and  E.  F. 

X.Y, 

Plaintiff's  Attorney. 

No.  3. 

NOTICE  OF  NO  PERSONAL  CLAIM. 

[Title  of  the  action.'] 

To  all  of  the  defendants  except  the  defendants  C.  D.,  E.  F. 
and  I.  K.  : 

The  object  of' this  action,  a  copy  of  the  summons  in  which 
is  herewith  served  upon  you,  is  to  foreclose  a  mortgage  executed 
by  C.  D.  and  wife  to  E.  F.,  dated  ,  18     ,  and  re- 

corded in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,  18    ,  in  Liber  of  Mortgages, 

page  . ,  and  which  mortgage  has  been  duly  assigned  to  the 

plaintiff.  i 


APPENDIX  OF  FORMS.  533 

The  amount  due  and  owing  on  said  mortgage,  is  the  sum  of 

dollars,  and  interest  from  ,18     . 

The  following  is  a  description  of  the  mortgaged  premises : 
[Insert  a  brief  description.'] 

And  no  personal  claim  is  made  against  you. 

X.  Y., 
Plaintiff 's  Attorney. 

No.  4. 

NOTICE  OF  APPLICATION  FOE  JUDGMENT. 

[Title  of  the  action^] 

Sir :  Tate  notice  that  on  all  of  the  papers  and  proceedings 

in  this  action,  the  plaintiff  will  apply  to  this  court  at  a  special 

term  thereof,  to  be  held  at  chambers,  at  the  court  house,  in  the 

city  of  ,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  noon  of  that  day,  or  as  soon  thereafter 

as  counsel  can  be  heard,  for  an  order  of  reference  to  compute 

,  the  amount  due  to  the  plaintiff,  and  for  the  relief  demanded  in 

the  complaint,  with  costs  and  an  extra  allowance,  and  for  such 

other  and  further  relief  as  may  be  just. 

Dated,  [etc.]  X.  Y., 

Plaintiff's  Attorney. 
To  M.  1ST.,  Attorney  for  Defendant  C.  D. 

No.  5. 

AFFIDAVIT  ON  APPLICATION  FOR  JUDGMENT. 

[Title  of  the  action.] 

County  of  ,  ss. : 

X.  Y.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff. 

That  this  action  was  brought  to  foreclose  a  mortgage  on  cer- 
tain real  estate  situate  in  the  county  of  ,  the  whole 
amount  of  which  said  mortgage  is  due  and  payable  [or,  That 
an  installment  of  dollars  of  the  principal  of  said  mort- 
gage, and  interest  thereon  from  the  day  of  , 
18  ,  is  now  due  and  payable,  and  that  the  residue  thereof, 
being  the  sum  of  _  dollars,  and  interest  thereon  from 
the  day  of  ,  18  ,  will  become  due  and 
payable  on  the                day  of                        ,  18     .] 

That  all  of  the  defendants  have  been  duly  served  with  the 
summons,   or  have  duly  appeared  herein  by  their  respective 


534  APPENDIX  OF  FORMS. 

attorneys,  as  will  more  fully  appear  by  the  affidavits  of  service 
and  notices  of  appearance  which  are  hereunto  annexed. 

That  none  of  the  defendants  are  infants  or  absentees  [or, 
That  none  of  the  defendants  are  infants  except  the  defendant 
,  who  has  appeared  by  his  guardian  ad  litem.,  and 
that  none  of  the  defendants  are  absentees,  except  the  defend- 
ant ,  who  has  duly  been  served  with  the  summons 
by  publication  thereof,  under  an  order  of  this  court,  proof  of 
which  is  hereunto  annexed.] 

That  the  time  to  answer  has  expired  as  to  all  of  the  defend- 
ants, and  that  no  answer  or  demurrer  has  been  received  [except 
the  usual  general  answer  of  the  said  infant  defendant  , 

who  answers  by  his  guardian,  and  who  does  not  controvert  any 
of  the  allegations  of  the  complaint,  and  except  also  the  answer 
of  the  defendant-  ,  the  issues  raised  by  which  have 

been  duly  tried  and  disposed  of  by  Hon.  ,  a .  jus- 

tice of  this  court,  whose  findings  are  hereunto  annexed]. 

That  on  the  day  of  ,  18     ,  a  notice  of 

the  pendency  of  this  action,  in  the  form  prescribed  by  section 
132  of  the  Code  of  Procedure,  and  containing,  as  this  deponent 
believes,  correctly  and  truly,  all  the  particulars  required  by  law, 
to  be  stated  in  such  notice,  was  filed  in  the  office  of  the  clerk  of 
the  said  county  of  ,'that  being  the  county  where 

the  mortgaged  premises  are  situated,  at  or  immediately  after  the 
time  of  the  filing  of  the  complaint  therein ;  and  that,  since  the  . 
filing  of  said  notice,  the  complaint  in  this  action  has  not  been 
amended  by  making  new  parties  to  the  action,  or  so  as  to  affect 
other  property  not  described  in  the  original  complaint,  or  so  as 
to  extend  the  claims  of  the  plaintiff  as  against  the  mortgaged 
premises. 

Sworn,  &c.  [Signed,']  X.  T. 

No.  6. 

ORDER  OF  REFERENCE,  PRELIMINARY  TO  JUDGMENT. 

At  a  special  term,  etc. 

[Title  of  the  action.'] 

On  reading  and  filing  affidavits  of  service  and  notices  of  ap- 
pearance, proving  the  due  service  of  the  summons  on  all  of  the 
defendants  herein,  and  the  affidavit  of  X.  Y.,  attorney  for  the 
plaintiff,  by  which  it  appears  that  the  whole  amount  secured  by 
the  mortgage  described  in  the  complaint  has  become  due,  that 
none  of  the  defendants  are  infants  or  absentees,  that  the  time  to 
answer  has  expired  as  to  all  of  the  defendants,  and  that  no  an- 
swer or  demurrer  has  been  received,  and  that  a  due  notice  of 


APPENDIX  OF  FORMS.  535^ 

the  pendency  of  this  action  was  filed  more  than  twenty  days 
since,  and  on  due  notice  of  this  motion,  with  due  proof  of  the 
service  thereof,  after  hearing  X.  T.,  attorney  for  the  plaintiff, 
and  on  his  motion,  and  M.  N.,  counsel  for  the  defendant  C.  D., 
in  opposition  thereto : 

It  is  ordered,  that  it  be  referred  to  ,  Esq.,  of  the 

city  of  ,  counselor  at  law,  to  ascertain  and  compute  the 

amount  due  to  the  plaintiff  for  principal  and  interest  on  the 
bond  and  mortgage  set  forth  in  the  complaint  (and  also  to  ascer- 
tain and  compute  the  amount  due  to  such  of  the  defendants  as 
are  prior  encumbrancers  of  the  mortgaged  premises). 

[  Where  the  whole  amount  secured  by  the  mortgage  has  not 
become  due,  the  reference  should  be  .*]  To  ascertain  and  compute 
the  amount  due  and  yet  to  become  due  to  the  plaintiff  on  the 
bond  and  mortgage  set  forth  in  the  complaint,  including  interest 
thereon  to  the  date  of  his  report,  and  also  to  ascertain  the  situa- 
tion of  the  mortgaged  premises,  and  whether  the  same  can  be 
sold  in  parcels  without  prejudice  to  the  interests  of  the  parties ; 
and  if  he  shall  be  of  opinion  that  a  sale  of  the  said  premises  in 
one  parcel  will  be  most  beneficial  to  the  parties,  then  that  he 
report  his  reasons  for  such  opinion. 

[If  one  of  the  defendants  is  an  infant,  and  has  put  in  a 
general  answer  by  his  guardian,  or  if  any  of  the  defendants 
are  absentees,  the  reference  should  be ;]  To  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff  or  his  agent  on  oath,  as  to  any  payments  which 
have  been  made,  and  to  ascertain  and  compute  the  amount  due 
to  the  plaintiff  for  principal  and  interest  on  the  bond  and  mort- 
gage set  forth  in  the  complaint. 


No.  7. 

SUMMONS  TO  ATTEND  BEFORE  REFEREE. 

[Title  of  the  action.'] 

By  virtue  of  an  order  made  and  entered  in  the  above  enti- 
tled action,  on  the  day  of  ,  18  , 1,  the 
referee  appointed  herein,  do  hereby  summon  you  to  appear  at 
my  office,  number  street,  in  the  city  of  , 
on  the  day  of  .  ,  18  ,  at  o'clock  in  the 
noon,  to  attend  a  hearing  of  the  matters  in  the  said  action,  in 
reference  before  me,  as  such  referee,  pursuant  to  said  order. 

And  hereof  fail  not  at  your  peril. 

Dated  the  day  of  ,  18    . 

[Signature  of  Referee .] 
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Undeeweiting. 
[Insert  substance  of  the  order  of  reference  following  its  lan- 
guage, thus :]  To  ascertain  and  compute  the  amount  due  to  the 
plaintiff  for  principal  and  interest  on  the  bond  and  mortgage 
set  forth  in  the  complaint. 

[Signature  of  Referee.'] 

No.  8. 

REPORT  OP  REFEREE,  PRELIMINARY  TO  JUDGMENT. 

Whole  amount  due.     No  infants  or  absentees. 
[Title  of  the  action.'] 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action  on  the  day  of  ,  18     ,  by  which  it 

was  referred  to  the  undersigned,  referee,  to  ascertain  and  com- 
pute the  amount  due  to  the  plaintiff  for  principal  and  interest 
on  the  bond  and  mortgage  set  forth  in  the  complaint  [using 
the  language  of  the  order]. 

I,  ,  the  referee  in  the  said  order  named,  do  re- 

port, that  I  have  ascertained  and  computed  the  amount  due  to 
the  plaintiff- upon  arid  by  virtue  of  the  said  bond  and  mortgage,, 
and  that  I  find  and  accordingly  report,  that  there  is  due  to  the 
plaintiff  for  principal  and  interest  on  the  said  bond  and  mort- 
gage, at  the  date  of  this  my  report,  the  sum  of  dollars. 

Schedule  A,  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate. 

Dated  the  day  of  ,  18     . 

[Signature  of  Heferee.] 

Schedule  "A." 

Exhibit  No.  1.  Bond  executed  by  to  , 

dated  the  day  of  ,  18       ,  to  secure  the  sum 

of  dollars  and  interest. 

Exhibit  No.  2.  Mortgage  executed  by  and  his 

wife,  to  ,  to  secure  the  payment  of  said  bond ;  same 

date  ;  recorded  the  day  of  ,  18     ,  in  the  office  of 

the  clerk  of  the  county  of  ,  in  Liber         of  Mortgages, 

page 

Exhibit  No.  4.  Assignment  of  said  bond  and  mortgage 
from  to  ;  dated  the  day  of  , 

18  ,  and  reeorded'in  the  office  of  the  said  clerk  of  the  county 
of  ,  in  Liber  of  Mortgages,  page 
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Exhibit  No.  5.  Policy  of  insurance  in  the  Fire 

Insurance  Company. 

Principal  sum $ 

Interest  thereon  from  to  , 
being  years  months  and  days, 
at  seven  per  cent,  per  annum 

Amount  paid  by  plaintiff  for  insurance 

Interest  thereon  from  to  this  date,  at 
seven  per  cent 


Amount  due $ 

Dated  the  day  of  ,  18     . 

[Signature  of  Referee.] 

No.  9. 

THE  SAME. 

Whole  amdunt  not  due.     JVo  infants  or  absentees. 
[Title  of  the  action.'] 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action  on  .the  day  of  ,  18     ,  by 

which  it  was  referred  to  the  undersigned  referee,  to  ascertain 
and  compute  the  amount  due,  and  yet  to  become  due,  to  the 
plaintiff  on  the  bond  and  mortgage  set  forth  in  the  complaint, 
including  interest  thereon  to  the  date  of  this  report,  and  also  to 
ascertain  the  situation  of  the  mortgaged  premises,  and  whether 
the  same  can  be  sold  in  parcels  without  prejudice  to  the  inter- 
ests of  the  parties, 

I,  ,  the  referee  in  the  said  order  named,  do  re- 

port, that  I  have  ascertained  and  computed  the  amount  due  to 
the  plaintiff  upon  and  by  virtue  of  the  said  bond  and  mortgage, 
and  that  the  amount  so  due,  with  interest  to  the  date  of  this  re- 
port, is  the  sum  of  dollars. 

That  I  have  also  ascertained  and  computed  the  amount  yet 
to  become  due  to  the  plaintiff  upon  the  said  bond  and  mortgage, 
and  that  the  amount  which  is  not  yet  due,  but  which  will  here- 
after become  due  thereon,  including  interest  to  the  date  of  this 
report,  is  the  sum  of  dollars. 

That  the  whole  amount  secured  by  the  said  bond  and  mort- 
gage and  still  remaining  unpaid,  including  interest  thereon  to 
the  date  of  this  report,  is  the  sum  of  dollars. 

Schedule  A,  hereunto  annexed,  shows  a  statement  of  the 
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amounts  of  principal  due  and  to  become  due  respectively,  the 
amounts  of  interest  thereon,  the  periods  of  computation  of  in- 
terest, and  its  rate. 

I  do  further  report  that  I  have  ascertained  the  situation  of 
the  said  mortgaged  premises,  and  am  of  opinion  that  the  same 
cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the 
parties.  My  reasons  for  such  opinion  are  as  follows  :  [Here  state 
the  reasons  of  the  referee  ;  or,  if  the  opinion  of  the  referee  is 
that  a  sale  in  parcels  is  desirable,  the  reasons  for  such  opinion 
should  he  given.'] 

The  testimony  upon  which  I  have  formed  said  opinion  is- 
hereunto  annexed. 

Dated  the  day  of  ,  18     . 

[Signature  of  Referee.] 

Schedule   " A." 

[Set  out  the  bond  and  mortgage  and  other  papers  used  as 
exhibits  on  the  reference,  as  in  the  preceding  form,  and  con- 
tinue as  follows  .•] 

Principal  sum  now  due $ 

Interest  thereon  from  to  ,  being 

years,        months  and        days,  at  seven 

per  cent,  per  annum 

Amount  due $ 

Principal  sum  secured  by  said  bond  and  mortgage 
but  not  yet  due $ 

Interest  thereon  from            to            ,  being 
years,        months  and         days,  at  seven  per 
cent,  per  annum $ 

Amount  to  become  due $ 

Amount  due,  as  above $ 

Amount  to  become  due,  as  above $ 

Whole  amount  of  the  plaintiff's  lien  at  this  date .  $ 

Dated  the  day  of  ,  18     . 

[Signature  of  JSeferee.'] 
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No.  10. 

THE  SAME. 

Wlwle  amount  due.     Infants  or  absentees. 
[Title  of  the  action.'] 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action  on  the  day  of  ,  18     ,  by  which  it 

was  referred  to  the  undersigned  referee,  to  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff  or  his  agent  on  oath  as  to  any  payments  which  have 
been  made,  and  to  ascertain  and  compute  the  amount  due  to  the 
plaintiff  for  principal  and  interest  on  the  bond  and  mortgage 
set  forth  in  the  complaint, 

I,  ,  the  referee  in  said  order  named,  do  report  that 

I  have  taken  proof  of  the  facts  and  circumstances  stated  in  the 
complaint,  and  have  examined  the  plaintiff  [or,  and  have  exam- 
ined ,  the  agent  of  the  plaintiff]  on  oath  as  to  any  pay- 
ments which  have  been  made,  and  that  I  am  of  opinion  and  ac- 
cordingly report,  that Jhe  facts  and  circumstances  stated  in  said 
complaint  are  true,  and  that  no  payments  have  been  made,  ex- 
cept such  as  are  duly  credited  in  the  said  complaint. 

The  said  examination  of  the  plaintiff  [or,  of  ,  the  said 

agent  of  the  plaintiff],  and  the  proofs  taken  by  me  of  the  facts 
and  circumstances  stated  in  the  complaint,  except  such  of  said 
proofs  as  were  documentary,  are  annexed  to  this  report. 

And  I  do  further  report,  that  I  have  ascertained  and  com- 
puted the  amount  due  to  the  plaintiff  for  principal  and  interest 
on  the  bond  and  mortgage  set  forth  in  the  complaint,  and  that 
I  find  and  accordingly  report,  that  there  is  due  to  the  plaintiff 
for  principal  and  interest  on  the  said  bond  and  mortgage,  at  the 
date  of  this  my  report,  the  sum  of  dollars. 

Schedule  A,  hereunto  annexed, '  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate. 

Dated  the  day  of  ,  18    . 

[Signature  of  Referee.] 

Schedule  " A." 
[Insert  Schedule  "  A  "  as  in  the  preceding  form.] 
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No.  11. 

JUDGMENT  OF  FORECLOSURE  AND  SALE. 

Whole  amount  being  due. 

At  a  Special  Term,  etc. 

\Title  of  the  action,  giving  the 
names  of  all  of  the  parties 
thereto^ 

On  reading  and  filing  affidavits  of  service  and  notices  of  ap- 
pearance, proving  the  due  service  of  the  summons  on  all  of  the 
defendants  in  this  action ;  and  the  affidavit  of  X.  Y.,  attor- 
ney for  the  plaintiff,  showing  that  none  of  the  defendants 
are  infants  or  absentees  [or,  that  none  of  the  defendants  are 
infants  except  the  defendant  \  and  that  none  of  the  de- 

fendants are  absentees  except  the  defendant  ,  who  has 

duly  been  served  with  the  summons  by  publication  thereof] ; 
that  the  time  to  answer  has  expired  as  to  all  of  the  defendants, 
and  that  no  answer  or  demurrer  has  been  put  in  to  the  com  • 
plaint  in  this  action  [except  the  answer  of  the  defendant  ,, 

who  is  an  infant,  and  whose  answer  by  his  guardian  does  not 
deny  any  of  the  allegations  of  the  complaint,  and  except  also 
the  answer  of  the  defendant  ,  the  issues  raised  by  which 

have  been  duly  tried  at  a  special  term  of  this  court,  before  Hon. 
,  one  of  the  justices  thereof,  and  a  decision  therein 
having  been  rendered  lor  the  plaintiff  and  duly  filed],  and  that 
due  notice  of  the  pendency  of  this  action  was  duly  filed  in  the 
office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,18  ,  [if  computation  is  by  the  court  on  the  trial  of  an 
issue,  and  the  court  on  such  trial  having  ascertained  and  com- 
puted the  amount  due  to  the  plaintiff,  for  principal  and  interest, 
on  the  bond  and  mortgage  set  forth  in  the  complaint,  to  be  the 
sum  of  dollars,  and  interest  thereon  from  the  day 

of  ,  18     ,  the  date  when  said  computation  was  made],  and 

on  reading  and  filing  the  report  of  ,  Esq.,  the  referee  to 

whom  it  was  referred  by  an  order  of  this  court,  (*)  to  ascertain 
and  compute  the  amount  due  to  the  plaintiff,  for  principal  and 
interest  on  the  bond  and  mortgage  set  forth  in  the  complaint 
[if  any  of  the  defendants  are  infants  or  absentees,  continue  in 
the  language  of  the.  order  of  reference  :  and  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  complaint,  and  to  ex- 
amine the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made],  by  which  report,  bearing  date  the 
day  of  ,  1 8     ,  it  appears  [in  the  case  of  infants  or  ab- 

sentees :  that  the  facts  and  circumstances  stated  in  said  com- 
plaint are  true,  and  that  no  payments  have  been  made  except 
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such  as  are  duly  credited  in  the  said  complaint  and]  that  the 
sum  of  dollars  was  due  thereon  at  the  date  of  said  report ; 

and  on  motion  of  X.  T.,  attorney  for  the  plaintiff, 

It  is  ordered  that  the  said  report  be,  and  the  same  hereby  is, 
in  all  things  confirmed ;  and  on  like  motion  as  aforesaid,  it  is  ad- 
judged that  the  mortgaged  premises  described  in  the  complaint 
m  this  action  as  hereinafter  set  forth,  or  so  much  thereof  as 
may  be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for 
principal,  interest  and  costs,  and  which  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  at 
public  auction  in  the  county  of  ,  by  or  under  the  direction 

of  ,  Esq.,  of  the  city  of  ,  counselor  at  law,  who  is 

hereby  appointed  a  referee  for  that  purpose  [or,  by  or  under 
the  direction  of  the  sheriff  of  said  county] ;  that  the  said  referee 
[or  sheriff]  give  public  notice  of  the  time  and  place  of  such  sale, 
according  to  law  and  the  practice  of  this  court ;  that  either  or 
any  of  the  parties  to  this  action  may  purchase  at  such  sale  ;  that 
the  said  referee  [or  sheriff]  execute  to  the  purchaser  or  pur- 
chasers, a  deed  or  deeds  of  the  premises  sold  ;  that  out  of  the 
moneys  arising  from  such  sale,  after  deducting  the  amount  of 
his  fees  and  expenses  on  such  sale,  and  any  lien  or  liens  upon 
said  premises  so  sold,  at  the  time  of  such  sale,  for  taxes  or  as- 
sessments, the  said  referee  [or  sheriff]  pay  to  the  plaintiff  or  to 
his  attorney,  the  sum  of  dollars  and  cents,  adjudged 

to  the  plaintiff  for  costs  and  charges  in  this  action,  with  interest 
from  the  date  hereof,  including  an  extra  allowance  of  per 

cent,  on  the  amount  reported  due  as  aforesaid,  which  is  hereby 
granted  and  allowed  to  the  plaintiff,  and  that  he  also  pay  to  the 
plaintiff  or  to  his  attorney,  the  amount  so  reported  due  as  afore- 
said, together  with  the  legal  interest  thereon  from  the  date  of 
said  report,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  premises  will  pay  of  the  same,  take  a  receipt  there- 
for and  file  it  with  his  report  of  sale  ;  that  he  deposit  the  sur- 
plus money,  if  any,  with  the  treasurer  of  the  said  county  of 
,  [or,  if  the  property  is  situated  in  the  eity  of  New 
York,  with  the  chamberlain  of  the  city  of  New  York]  to' 
the  credit  of  this  action,  to  be  drawn  only  on  the  order  of  the 
court,  signed  by  the  clerk  and  a  judge  thereof,  within  five  days 
after  he  receives  the  same  ;  that  he  make  a  report  of  such  sale 
and  file  it  with  the  clerk  of  this  court  with  all  convenient  speed ; 
that  if  the  proceeds  of  such  sale  be  insufficient  to  pay  the  amount 
so  reported  due  to  the  plaintiff,  with  the  interest  and  costs  as 
aforesaid,  the  said  referee  [or  sheriff]  specify  the  amount  of  such 
deficiency  in  his  report  of  sale,  and  that  the  defendant 
pay  the  same  to  the  plaintiff,  and  that  the  purchaser  or  pur- 
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•chasers  at  such  sale  be  let  into  possession  on  production  of  the 
referee's  [or  sheriff's]  deed. 

And  it  is  further  adjudged,  that  the  defendants,  and  all  per- 
sons claiming  under  them  or  any  or  either  of  them,  after  the 
filing  of  the  aforesaid  notice  of  pendency  of  this  action,  be  for- 
ever barred  and  foreclosed  of  all  right,  title,  interest  and  equity 
of  redemption  in  the  said  mortgaged  premises  so  sold,  or  any 
part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises 
hereinbefore  mentioned :  [Insert  description  of  the  property  as 
contained  in  the  mortgage  and  in  the  complaint.'] 

No.   12. 

THE    SAME. 

Part  only  being  due.     Premises  to  be  sold  in  one  parcel. 
[As  in  preceding  form,  No.  11,  to  (*).] 

To  ascertain  and  compute  the  amount  due  and  yet  to  become 
due  to  the  plaintiff  on  the  bond  and  mortgage  set  forth  in  the 
complaint,  including  interest  thereon  to  the  date  of  his  report, 
and  also  to  ascertain  the  situation  of  the  mortgaged  premises, 
and  whether  the  same  can  be  sold  without  prejudice  to  the  in- 
terests of  the  parties ;  by  which  report,  bearing  date  the 
day  of  ,  18      ,  it  appears  that  the  amount  due  to  the 

plaintiff,  with  interest  to  the  date  of  said  report;  is  the  sum 
of  dollars,  and  that  the  amount  which  is  not  yet  due  to 

the  plaintiff,  but  which  will  hereafter  become  due  to  him,  in- 
cluding interest  to  the  date  of  said  report,  is  the  sum  of 
dollars,  and  that  the  whole  amount  secured  by  the  said  bond 
and  mortgage,  and  still  remaining  unpaid,  including  interest 
thereon  to  the  date  of  said  report,  is  the  sum  of  dollars, 

and  that  the  said  mortgaged  premises  cannot  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties,  for  the  reason  that 
[insert  reason  as  contained  in  the  referee's  report],  ISTow,  on 
motion  of  X.  Y.,  attorney  for  the  plaintiff, 

It  is  ordered  [Continue  as  in  preceding  Form  No.  11,  ex- 
cept that  the  direction  to  pay  the  "amount  due"  should  be 
changed  to  a  similar  direction  to]  pay  to  the  plaintiff  or  his 
attorney  the  whole  amount  so  reported  to  be  secured  by  the  said 
bond  and  mortgage,  and  still  remaining  unpaid,  together  with 
legal  interest,  etc. 

[Follow  Form  No.  11,  but  before  adding  the  description  of 
the  property,  insert  the  following :] 

And  it  is  further  adjudged  that,  in  case  the  amount  reported 
as  actually  due  to  the  plaintiff,  with  interest,  and  the  costs  of 
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this  action,  shall  be  paid  before  such  sale,  the  plaintiff  shall  be 
at  liberty,  at  any  time  hereafter  when  any  principal  sum  or  in- 
terest secured  by  said  bond  and  mortgage  shall  become  due,  to 
apply  to  the  aforesaid  referee,  who  is  hereby  continued  referee 
for  that  purpose,  under  and  in  pursuance  of  this  judgment,  and 
obtain  a  report  of  the  amount  which  shall  then  be  due ;  to  the 
end  that,  upon  the  coming  in  and  confirmation  of  such  report,  a 
judgment  may  be  made  for  a  sale  of  the  said  premises  to  satisfy 
the  amount  which  shall  then  be  due,  with  interest,  and  the  costs 
of  such  report  and  sale. 

And  it  is  further  adjudged  that,  in  case  the  said  premises 
shall  be  sold  under  this  judgment,  and  shall  not  produce  suffi- 
cient to  satisfy  the  amount  so  reported  as  being  secured  by  the 
said  bond  and  mortgage  and  still  remaining  unpaid,  with  in- 
terest and  the  costs  of  this  action  and  of  such  sale,  the  plaintiff 
may,  at  any  time  thereafter,  when  any  future  installment  of 
principal  or  interest  on  said  bond  and  mortgage  shall  become 
due,  apply  to  this  court  for  an  execution  against  the  said  de- 
fendant ,  who  is  personally  liable  for  the  payment  of 
the  debt  secured  by  the  said  mortgage,  for  the  amount  which 
shall  then  be.  due,  with  interest  and  the  costs  of  such  application. 

The  following  is  a  description  of  the  mortgaged  premises 
hereinbefore  mentioned :  [Insert  description.'] 


No.  13. 

THE    SAME. 

Part  only  being  due.     Premises  to  be  sold  in  separate  parcels. 

[As  in  preceding  Form  No.  12,  except  that  the  opinion  of 
the  referee  to  the  effect  that  the  said  premises  can  be  sold  in  par- 
cels without  injury  to  the  interests  of  the  parties,  should  be 
stated  according  to  the  fact.  The  addition  to  Form  No.  11 
immediately  before  the  description  should  be  as  follows :] 

And  it  is  further  adjudged  that  the  plaintiffs  be  at  liberty  at 
any  time  hereafter,  as  any  installment  of  principal  or  interest 
secured  by  said  bond  and  mortgage,  shall  become  due,  to  apply 
to  the  aforesaid  referee,  who  is  hereby  continued  referee  for 
that  purpose,  under  and  in  pursuance  of  this  judgment,  and  ob- 
tain a  report  as  to  the  amount  which  shall  then  be  due,  to  the 
end  that,  upon  the  coming  in  and  confirmation  of  such  report,  a 
judgment  may  be  made  for  a  sale  of  the  residue  of  said  prem- 
ises not  sold  under  this  judgment,  to  satisfy  the  amount  which 
shall  then  be  due,  with  interest,  and  the  costs  of  such  report  and 
sale. 
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And  it  is  further  adjudged  that  in  case  the  said  premises 
shall  all  be  sold  under  this  judgment,  and  shall  not  produce 
sufficient  to  satisfy  the  amount  so  reported  as  being  secured  by 
the  said  bond  and  mortgage  and  still  remaining  unpaid,  with  in- 
terest and  the  costs  of  this  action  and  of  such  sale,  the  plaintiff 
may,  at  any  time  thereafter,  when  any  future  installment  of 
principal  or  interest  on  said  bond  and  mortgage  shall  become 
due,  apply  to  this  court  for  an  execution  against  the  said  de- 
fendant ,  who  is  personally  liable  for  the  payment  of 
the .  debt  secured  by  the  said  mortgage,  for  the  amount  which 
shall  then  be  due,  with  interest  and  the  costs  of  such  application. 

The  following  is  a  description  of  the  mortgaged  premises 
hereinbefore  mentioned,  and  specifies  the  order  in  which  the 
said  several  parcels  are  to  be  separately  sold,  to  wit.: 

I.  The  lot  or  parcel  to  be  sold  first  is  the  lot  or  parcel 
bounded  as  follows :  [Insert  description.'] 

II.  The  lot  or  parcel  to  be  sold  next  or  second  is  the  lot  or 
parcel  bounded  as  follows :  [Insert  description.] 


No.   14. 

Provision  to  be  inserted  in  Judgment  for  a  Sale  in  Separate  Parcels 
in  the  Inverse  order  of  Alienation. 

[Insert  at  the  end  of  the  judgment  immediately  before  the 
description  of  the  property :] 

And  it  is  further  adjudged  that  the  said  referee  summon  be- 
fore him  all  of  the  parties  who  have  appeared  in  this  action,  and 
that  he  then  take  proof  of  the  order  and  manner  of  alienation 
of  the  mortgaged  premises,  and  that  if  it  shall  appear  to  the 
said  referee  that  separate  parcels  of  the  said  mortgaged  premises 
have  been  conveyed  or  incumbered  by  the  mortgagor  or  by 
those  claiming  under  him  subsequent  to  the  lien  of  the  plaintiff's 
mortgage,  the  said  referee  shall  sell  the  said  mortgaged  prem- 
ises in  parcels  in  the  inverse  order  of  alienation  according  to  the 
equitable  rights  of  the  parties,  who  are  subsequent  grantees  or 
incumbrancers,  as  such  rights  shall  be  made  to  appear  to  such 
referee. 


No.  15. 

Judgment  for  Deficiency,  where  one  of  the  Defendants  holds  the 
position  of  a  Surety. 

And  it  is  further  adjudged,  that,  if  after  applying  all  moneys 
properly  applicable  thereto,  there  shall  remain  a  deficiency  of 
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the  amount  due  to  the  plaintiff  for  principal,  interest  and  costs, 
for  which  under  the  foregoing  provisions  the  defendant  [the 
principal  debtor']  shall  be  personally  liable,  and  if  upon  the 
issuing  of  an  execution  against  the  property  of  the  said  defend- 
ant, to  the  sheriff  of  the  county  in  which  he  resides,  or  of  the 
county  where  he  last  resided  in  this  State,  said  execution  be  re- 
turned unsatisfied  in  whole  or  in  part,  the  defendant  [the  surety], 
upon  the  return  of  such  execution,  pay  so  much  of  said  deficien- 
cy and  of  the  interest  thereon,  as  shall  not  have  been  collected 
from  the  said  [principal  debtor],  and  that  the  plaintiff  have  ex- 
ecution therefor. 

And  it  is  further  adjudged,  that  if  the  said  [surety]  shall 
pay  the  amount  thus  adjudged  against  him  personally,  or  if  the 
same  is  collected  out  of  his  property,  he  shall  have  the  benefit 
of  this  judgment  against  the  said  [principal  debtor],  for  the 
purpose  of  enabling  him  to  obtain  remuneration  to  the  same  ex- 
tent, with  interest,  but  no  further ;  either  by  a  new  execution 
against  the  property  of  the  said  [principal  debtor],  or  by  bring- 
ing an  action  thereon  as  he  may  think  proper. 

Wo.  16. 

NOTICE  OF,  SALE  UNDEK  THE  JUDGMENT. 

[Title  of  the  action^] 

la  pursuance  of  a  judgment  of  foreclosure  and  sale,  made 
and  entered  in  the  above  entitled  action,  bearing  date  the 
day  of  X8     , 1,  the  undersigned,  the  referee  in  said  judg- 

ment named  [or,  the  sheriff  of  the  county  of  ],  will  sell  at 

public  auction,  at  ,  in  the  city  of  ,  on  the  day 

of  ,  18     ,  at         o'clock  in  the         noon,  by  ,  auc- 

tioneer, the  following  described  premises  :  [Insert  description^] 

Dated,  etc. 

[Signature  of  Referee  or  Sheriff.] 

X.  Y,,  Plaintiff's  Attorney. 

No.  17. 

TERMS  OF  SALE. 

[Title  of  the  action.] 

The  premises  described  in  the  annexed  advertisement  of  sale 
will  be  sold  under  the  direction  of  ,  referee  [or  the  sheriff 

of  county],  upon  the  following  terms  : 

Dated  ,  the  day  of  ,  18     . 

1st.  Ten  per  cent,  of  the  purchase  money  of  said  premises  will 
be  required  to  be  paid  to  the  said  referee  [or  sheriff]  at  the 
35 
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time  and  place  of  sale,  and  for  which  the  referee's  [or  sher^ 
iff' s]  receipt  will  be  given. 

2d.  The  residue  of  said  purchase  money  will  be  required  to  be 
paid  to  the  said  referee  [or  sheriff]  at  his  office,  No. 
street,  in  the  city  of  ,  on  the  day  of  , 

18     ,  when   the  said  referee's  [or  sheriff's]  deed  will  be 
ready  for  delivery. 

3d.  The  referee  [or  sheriff]  is  not  required  to  send  any  notice 
to  the  purchaser ;  and  if  he  neglects  to  call  at  the  time  and 
place  above  specified,  to  receive  his  deed,  he  will  be  charged 
with  interest  thereafter  on  the  whole  amount  of  his  pur- 
chase, unless  the  referee  [or  sheriff]  shall  deem  it  proper  to 
extend  the  time  for  the  completion  of  said  purchase. 

4th.  All  taxes,  assessments,  and  other  incumbrances,  which  at 
the  time  of  sale  are  liens  or  incumbrances  upon  said  prem- 
ises, will  be  allowed  by  the  referee  [or  sheriff]  out  of  the 
purchase  money;  provided  the  purchaser  shall,  previously 
to  the  delivery  of  the  deed,  produce  to  the  referee  [or 
sheriff]  proof  of  such  liens  and  duplicate  receipts  for  the 
payment  thereof. 

5th.  The  purchaser  of  said  premises,  or  any  portion  thereof, 
will  at  the  time  and  place  of  sale,  sign  a  memorandum  of 
his  purchase,  and  pay,  in  addition  to'  the  purchase  money, 
the  auctioneer's  fee  of  ten  dollars,  for  each  parcel  sepa- 
rately sold. 

6th.  The  biddings  will  be  kept  open  after  the  property  is 
struck  down,  and  in  case  any  purchaser  shall  fail  to  com- 
ply with  any  of  the  above  conditions  of  sale,  the  prem- 
ises so  struck  down  to  him  will  be  again  put  up  for  sale 
nnder  the  direction  of  said  referee  [or  sheriff]  under  these 
same  terms  of  sale,  without  application  to  the  court,  un- 
less the  plaintiff's  attorney  shall  elect  to  make  such  appli- 
cation ;  and  such  purchaser  will  be  held  liable  for  any 
deficiency  there  may  be  between  the  sum  for  which  said 
premises  shall  be  struck  down  upon  the  sale,  and  that  for 
which  they  may  be  purchased  on  the  resale,  and  also  any 
costs  or  expenses  occurring  on  such  resale. 

7th.  [  Where  there  is  a  prior  incumbrance^     The  said  prem- 
ises will  be  sold  subject,  however,  to  a  mortgage  for 
dollars,  and  interest  thereon  from 

[Signature  of  Referee  or  Sheriff.^ 

Memoeandttm  of  Sale. 

I  have  this  _  day  of  ,  18     ,  purchased  the  prem- 

ises described  in  the  above  annexed  printed  advertisement  of 
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sale,  for  the  sum  of  dollars,  and  hereby  promise  and  agree 

to  comply  with  the  terms  and  conditions  of  sale  of  said  prem- 
ises, as  above  mentioned  and  set  forth. 
Dated  the  day  of  ,  18     . 

M.  E".  [pur chaser. ~\ 

Keceived  from  M.  N.,  the  sum  of  dollars,  being  ten 

per  cent,  on  the  amount  bid  by  him  for  property  sold  by  me 
under  the  judgment  in  the  above  entitled  action. 

$ 

Dated  the  day  of  ,  18     . 

[Signature  of  Referee  or  Sheriff^] 

No.  18. 

REFEREE'S  REPORT  OF  SALE. 

[Title  of  the  action.'] 

To  the  court  of  : 

I,  ,  the  referee  named  in  the'  judgment  in  this  action, 

dated  the  day  of  ,18     ,  do  respectfully  report,  that 

the  mortgaged  lands  and  premises  mentioned  in  the  said  judg- 
ment were  sold  at  public  auction  under  my  direction  and  super- 
intendence on  the  day  of  ,18  ,  at  ,  in  the 
city  of  ,  and  county  of  ;  that  on  such  sale  M.  N. 
became  the  purchaser  of  said  premises  for  the  sum  of  dol- 
lars, that  being  the  highest  sum  bidden  for  the  same. 

And  I  further  report,  that  due  notice  of  the  time  and  place 
of  such  sale"  had  previously  been  given  and  published  accord- 
ing to  law  and  the  rules  and  practice  of  this  court,  as  appears 
by  the  affidavits  and  papers  hereunto  annexed.  [If  the  premises 
were  sold  in  separate  parcels,  set  out  the  manner  of  the  sale,  the 
order  in  which  the  parcels  were  sold  and  the  amount  pro- 
duced hy  each.] 

And  I  further  report,  that  I  have  received  from  the  said 
M.  N.  the  sum  of  dollars,  being  the  said  purchase  money, 

of  dollars  less  the  sum  of  dollars,  which  had  been 

paid  by  the  said  M.  N.  for  taxes  and  assessments  which  were 
liens  upon  said  premises  so  sold  at  the  time  of  such  sale,  and 
which  moneys  so  paid  by  him  for  taxes  and  assessments,  were 
allowed  by  me  out  of  said  purchase  money,  and  that  I  have  ex-' 
ecuted  and  delivered  to  him  a  deed  of  conveyance  of  the  said 
lands  and  premises.  Duplicate  receipts,  showing  the  payment 
of  said  taxes  and  assessments,  are  hereunto  annexed. 

And  I  further  "report,  that  1  have  paid  out  and  disposed 
of  said  moneys  as  follows,  to  wit : 
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I  have  retained  the  sum  of  dollars  for  my  charges 

and  expenses  of  said  sale. 

I  have  paid  to  X.  T.,  the  attorney  for  the  plaintiff,  the 
sum  of  dollars,  which  was  adjudged  to  the  plaintiff  for 

costs,  and  charges,  and  allowances  in  this  action,  for  which  he 
has  given  his  receipt,  which  is  hereunto  annexed. 

1  have  paid  to  X.  Y^  the  attorney  for  the  plaintiff,  the  sum 
of  dollars,  being  the  amount   [or  on  account  of  the 

amount]  due  to  the  plaintiff  for  principal  and  interest,  for 
which  he  has  given  his  receipt,  which  is  hereunto  annexed. 

I  have  deposited  the  surplus  of  said  money  remaining  after 
the  foregoing  deductions  and  payments,  being  the  sum  of 
dollars,  with  the  treasurer  of  the  county  of  [or,  in  the  city 

of  New  York,  with  the  chamberlain  of  the  city  of  New  York], 
to  the  credit  of  this  action,  for  which  he  has  given  his  receipt, 
which  is  hereunto  annexed. 

[And  I  further  report,  that  the  proceeds  of  said  sale  were 
insufficient  to  pay  the  amount  due  to  the  plaintiff,  and  that  the 
amount  of  the  deficiency  is  the  sum  of  dollars,  with  inter- 

est, thereon  from  the  date  of  this  report.] 
Dated  the  day  of  ,  18     . 

[Signature  of  Beferee.~] 

3STo.  19. 

ORDER  CONFIRMING}  REPORT  OF  SALE. 

At  a  special  term,  etc. 
[Title  of  the  action.'] 

The  report  of  ,  Esq.,  the  referee,  appointed  by  the 

judgment  in  this  action  to  sell  the  mortgaged  premises,  having 
been  duly  filed  in  the  office  of  the  clerk  of  the  county  of  , 

on  the  day  of  ,  18     ,  on  reading  and  filing  due  no- 

tice of  the  filing  of  said  report,  with  due  proof  of  the  service 
thereof  on  all  of  the  parties  who  have  appeared  in  this  action, 
and  eight  days  having  elapsed  since  said  notice  of  filing  said  re- 
port was  served,  and  no  exceptions  having  been  filed  thereto, 
on  motion  of  X.  Y.,  attorney  for  the  plaintiff. 

_  It  is  ordered,  that  said  report  be  absolute,  and  that  it  stand 
as  in  all  things  confirmed. 

No.  20. 

REQUEST  TO  DOCKET  JUDGMENT  FOR  DEFICIENCY. 

[Title  of  the  action.'] 

Sir:  Please  docket  a  judgment  in  your  office  in  favor  of 
A.  B.,  the  above  named  plaintiff,  and  against  the  defendants 
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C.  D.,  E.  F.,  and  1.  K.,  for  the  sum  of  dollars  and 

cents,  and  interest  thereon  from  the  day  of  ,  18     , 

for  deficiency. 

Judgment  of  foreclosure  and  sale  filed  in  your  office  on  the 
day  of  ,  18     . 

Report  of  sale  of  ,  Esq.,  the  referee  named  in  said 

judgment  filed  in  your  office  on  the  day  of  ,  18     . 

Dated,  etc. 

X.  Y.,  Plaintiff's  Attorney. 

To  E.  S.,  Esq.,  Clerk  of  County. 

No.  21. 

EXECUTION  FOR  DEFICIENCY. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 
County  of  ,  Greeting  : 

Whereas,  by  a  certain  judgment  made  in  the  court, 

and  entered  in  the  office  of  the  clerk  of  the  county  of  , 

dated  on  the  day  of         ,18     ,  in  a  certain  action  wherein 

A.  B.  is  plaintiff,  and  C.  D.,  E.  F.,  I.  K.  and  others  are  defend- 
ants, it  was  among  other  things  ordered  and  adjudged  that  the 
mortgaged  premises  described  in  said  judgment  should  be  sold 
by  and  under  the  direction  of  ,  Esq.,  as  referee  [or 

the  sheriff  of  the  county  of  ],  that  said  referee  [or 

sheriff]  should,  out  of  the  proceeds  of  said  sale  retain  the  costs 
and  expenses  of  said  sale,  and  pay  the  costs  and  allowances  of 
the  plaintiff  and  the  amount  reported  due  to  the  plaintiff  for 
principal  and  interest,  or  so  much  thereof  as  the  purchase  money 
of  the  mortgaged  premises  would  pay  of  the  same ;  and  that  if 
the  moneys  arising  from  said  sale  should  be  insufficient  to  pay 
the  amount  so  reported  due  to  the  plaintiff,  with  the  interest 
and  costs  as  aforesaid,  the  said  referee  [or  sheriff]  should  specify 
the  amount  of  such  deficiency  in  his  report  of  sale,  and  that  the 
defendants  C.  D.,  E.  F.  and  I.  K.  should  pay  the  same  to  the 
plaintiff. 

And  whereas,  the  said  referee  has  duly  filed  his  report  of  sale 
in  the  office  of  the  clerk  of  county,  from  which  it  appears 

that  the  money  arising  from  said  sale  was  insufficient  to  pay  the 
amount  so  reported  due  to  the  plaintiff,  with  interest  and  costs 
as  aforesaid,  and  that  the  amount  of  such  deficiency  is  the  sum 
of  dollars,  and  interest  thereon  from  the  day 

of  ,  18     ,  and  the  report  of  said  referee  having  been 

duly  confirmed. 

And  whereas,  a"  judgment  for  said  deficiency  in  favor  of 
A.  B.,  the  said  plaintiff,  and  against  the  said  defendants  C.  D., 
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E.  F.  and  I.  K.,  for  the  sum  of  dollars  and  cents, 

and  interest  thereon  from  the  day  of  ,  18     ,  was 

on  the  day  of  ,  18     ,  duly  docketed  in  the  office 

of  the  clerk  of  the  county  of  ,  and  the  said  sum  of 

dollars  and  cents,  and  interest  thereon  from  the  day 

of  ,  18     ,  is  now  actually  due  thereon. 

Therefore  we  command  you,  that  you  satisfy  the  said  judg- 
ment out  of  the  personal  property  of  the  said  judgment  debtors 
within  your  county ;  or,  if  sufficient  personal  property  cannot 
he  found,  then  out  of  the  real  property  in  your  county  belong- 
ing to  such  judgment  debtors  on  the  day  when  the  said  judg- 
ment was  so' docketed  in  your  county,  or  at  any  time  thereafter, 
in  whose  hands  soever  the  same  may  he,  and  return  this  execu- 
tion within  sixty  days  after  its  receipt  by  you,  to  the  clerk  of 
the  county  of 

Witness,  the  Hon.  ,  a  justice  of  said  court, 

at  the  court  house  in  the  city  of  ,  the  day 

of  ,18     . 

X.  Y., 

Plaintiff's  Attorney. 


No.  22. 

AFFIDAVIT  ON  APPLICATION  FOK  WRIT  OF  ASSISTANCE. 

[Title  of  the  action.~[ 

State  of  New  Yoek,  \ 
County  of  .  j 

M.  N.,  being  duly  sworn,  says  that  this  action  was  brought 
for  the  foreclosure  of  a  mortgage  on  certain  real  estate  in  the 
county  of  ;  that  judgment  of  foreclosure  and  sale  was 

entered  herein  on  the  day  of  ,  18     ,  , 

Esq.,  of  the  city  of  ,  counselor  at  law,  being  therein 

appointed  the  referee  to  sell,  and  said  judgment  containing  the 
usual  provision  that  the  purchaser  be  let  into  possession  on  the 
production  of  the  referee's  deed  ;  that  due  notice  of  said  sale 
was  given  by  said  referee,  and  that,  on  the  day  of  , 

18  ,  the  mortgaged  premises  were  duly  sold  at  public  auction 
by  said  referee  to  this  deponent  for  the  sum  of  dollars, 

that  being  the  highest  sum  bidden  for  the  same ;  that  this  de- 
ponent has  duly  paid  the  said  purchase  money,  and  that  the  said 
referee  has  also  executed,  acknowledged  and  delivered  to  de- 
ponent a  deed  of  conveyance  of  said  mortgaged  premises  [that 
the  report  of  sale  of  said  referee  was  duly  filed  in  the  office  of 
the  clerk  of  this  court  on  the  day  of  ,  18     ,  and  that 
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said  report  has  been  duly  confirmed] ; x  that  on  the  day 

of  ,  18     ,  deponent  went  to  the  said  mortgaged  prem- 

ises and  found  C.  £>.,  who  is  one  of  the  defendants  in  this  action, 
in  possession  thereof-;  that  he  then  produced  and  showed  to 
said  C.  D.  the  said  deed  of  said  referee,  and  demanded  to  be 
let  into  possession  by  virtue  thereof,  but  the  said  C.  D.  then 
refused  and  still  refuses  to  surrender  the  said  premises,  or  any 
part  thereof. 
Sworn,  etc. 


No.  23. 

ORDER  FOR  WRIT  OF  ASSISTANCE, 

At  a  special  term,  etc. 
[Title  of  the  action^ 

On  reading  and  filing  the  affidavit  of  M.  IS.,  the  purchaser 
at  the  sale  of  the  mortgaged  premises  in  this  action,  and  on  all 
of  the  papers  and  proceedings  herein,  including  the  judgment 
of  foreclosure  and  sale  entered  herein  in  the  office  of  the  clerk 
of  the  county  of  ,  on  the  day  of  18     , 

and  the  report  of  sale  of  ,  Esq.,  the  referee  to  sell, , 

filed  in  said  office  on  the  day  of  ,  18     ,  [and  the 

order  confirming  said  report  entered  herein  on  the  day 

of  ,  18     ],  and  on  the  deed  from  said  referee  to 

said  M.  IS.,  which  said  deed  bears  date  on  the  day 

of  ,  18     ,  and  on  the  notice  of  this  motion,  with  due 

proof  of  the  service  thereof  on  C.  D.,  who  is  now  in  possession 
of  the  said  mortgaged  premises,  after  hearing  ,  Esq., 

attorney  for  the  said  M.  IS.,  the  purchaser  aforesaid,  and  , 

Esq.,  attorney  for  said  0.  D.,  in  opposition  [The  application 
may  also  be  made  ex  parte.     See  ante,  p.  372] . 

It  is  ordered,  that  a  writ  of  assistance  issue  herein,  directed 
to  the  sheriff  of  the  county  of  ,  and  that  the  said  M.  TS. 

be  let  into  possession  of  the  said  mortgaged  premises  according 
to  the  true  intent  and  meaning  of  the  said  judgment. 

1  The  clause  in  brackets  is  proper,  but  it  is  not  believed  to  be  indispens- 
able. Rule  73  provides  that  the  judgment  shall  be  "  that  the  purchaser  at  such 
sale  be  let  into  possession  of  the  premises  on  production  of  the  deed." 
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No.  24. 

WRIT  OF  ASSISTANCE. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 
County  of  ,  Greeting : 

'Whereas,  on  the  day  of  ,18     ,  by  a  judg- 

ment rendered  in  our  court,  in  an  action  then  depend- 

ing in  said  court,  wherein  A.  P>.  was  plaintiff,  and  C.  D.,  E.  F., 
G.  H.,  and  I.  K.  and  L.,  his  wife,  were  defendants  [give  the 
names  of  all  of  the  parties  to  the  action],  it  was,. among  other 
things,  adjudged  that  all  and  singular  the  mortgaged  premises 
mentioned  in  the  complaint  therein,  or  so  much  thereof  as 
might  be  sufficient  to  raise  the  amount  due  to  the  said  plaintiff 
for  principal,  interest  and  costs  in  said  action,  ^and  which  might 
be  sold  separately  without  material  injury  to  the  parties  inter- 
ested, be  sold  at  public  auction  by  or  under  the  direction  of 
,  Esq.,  a  referee  duly  appointed  for  that  purpose 
[or  by  or  under  the  direction  of  the  sheriff  of  the  county  of 
],  and  also  that  the  purchaser  or  purchasers  at  such 
sale  be  let  into  possession  on  production  of  the  referee's  [or 
sheriff's]  deed ; 

And  whereas,  the  said  referee  [or  sheriff]  has  duly  filed  his 
report  of  said  sale,  and  the  same  has  been  duly  confirmed  by  an 
order  of  said  court ;  from  which  report  it  appears  that  the  prem- 
ises hereinafter  described  were  duly  sold  to  M.  JS".  ;  that  said 
purchaser  has  duly  paid  the  purchase  money  therefor ;  and  that 
the  said  referee  [or  sheriff]  has  duly  executed,  acknowledged 
and  delivered  to  said  M.  !N.,  a  deed  of  conveyance  6f  the  said 
premises ; 

And  whereas,  the  said  M.  1ST.,  has  not  been  let  into,  and  has 
not  taken  possession  of  the  said  premises  according  to  the  tenor 
of  the  said  judgment,  notwithstanding;  that  the  said  M.  N.  has 
duly  produced  and  shown  to  the  said  C.  D.,  who  is  in  possession 
of  said  premises,  the  said  deed  of  conveyance  of  said  premises, 
executed  by  the  said  referee  [or  sheriff]  in  pursuance  of  the  said 
judgment ; 

Therefore  we  command  you  that  you  forthwith  enter  upon 
the  said  premises,  and  eject  and  remove  therefrom  the  said  C. 
D.,  and  any  of  the  other  parties  defendant  in  this  action  who 
may  be  in  possession  of  said  premises,  or  any  part  thereof,  and 
any  person  who,  since  the  commencement  of  this  action,  has 
come  into  the  possession  of  said  premises  or  any  part  thereof, 
under  him  or  them,  and  detains  the  same,  or  any  part  thereof, 
against  the  said  M.  IS". ;  and  that  you  put  the  said  M.  1ST.,  or  his 
assigns,  in  the  full,  peaceable  and  quiet  possession  of  the  said 
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premises  without  delay ;  and  him,  the  said  M.  N.,  in  such  pos- 
session thereof,  from  time  to  time  maintain,  keep  and  defend, 
or  cause  to  be  maintained,  kept  and  defended,  according  to  the 
tenor  and  true  intent  of  said  judgment. 

The  following  is  a  description  of  the  said  premises,  to  wit : 
[Insert  description]. 

Witness  the  Hon.  ,  a  justice  of  our  said 

court,  at  the  court  house  in  the  city  of  ,  on  the 

day  of  ,  18     . 

By  the  court. 

G.  M.,  Clerk. 
X.  Y.,  Attorney  for  Purchaser. 

Indorsed,  1ST.  D.,  Justice. 


No.  25. 

AFFIDAVIT  ON  WHICH  TO  APPLY  FOR  A  RECEIVER  OF  RENTS. 

[Title  of  the  action.] 

•     County  of  ,  ss :  A.  B.,  being  duly  sworn,  say  that  he 

is  the  plaintiff  in  this  action. 

That  this  action  is  brought  to  foreclose  a  mortgage  for      , 
dollars,  and  interest  thereon  from  .  ,  on  a  plot  of  land  with 

a  dwelling  house  thereon,  situate  and  known  as  number 
street,  in  the  city  of 

That  the  said  mortgage  is  a  second  mortgage,  and  is  inferior 
as  a  lien  to  a  mortgage  for  dollars  upon  the  same  prem- 

ises, held  by  ,  upon  which  there  is  now  unpaid  and  ow- 

ing, interest  from 

That  there  are  unpaid  taxes  and  assessments  on  said  prem- 
ises, amounting  at  this  date  to  the  sum  of  about  dollars, 
as  nearly  as  can  be  ascertained  by  deponent,  being  as  follows  : 
tax  for  the  year  18  , "  dollars,  and  interest  thereon,  and  an 
assessment  for  paving  street,  dollars,  and  interest, 
thereon. 

That  the  whole  amount  of  the  incumbrances  on  said  prop- 
erty, including  the  plaintiff's  claims  and  the  said  prior  mortgage 
and  the  costs  and  expenses  of  this  action  and  of  a  sale,  will 
amount  to  the  sum  of  about  dollars. 

That  the  said  mortgaged  premises  are  an  inadequate  and  in- 
sufficient security  for  the  plaintiff's  demand,  and  that'  they  are 
not  worth  more  than  the  sum  of  -  dollars,  as  deponent  be- 
lieves. That  the  grounds  of  deponent's  belief  are  [set  out  fully 
the  reasons  for  fixing  the  value  of  the  property  at  the  sum 
named]. 
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That  the  defendant  is  the  only  person  who  is  person- 

ally obligated  for  the  payment  to  the  plaintiff  of  the  said  mort- 
gage debt,  and  that  the  said  defendant  is  entirely  irresponsible 
and  insolvent.  [State  reason  for  believing  this  to  be  so,  thus :] 
That  there  are  judgments  against  said  defendant  which  are  un- 
satisfied of  record,  and  that  the  defendants  and  are 
holders  and  owners  of  such  judgments,  and  were  made  parties 
to  this  action  for  that  reason. 

That  said  mortgaged  premises  are  rented  to  the  defendant 
[or  to  one  ]  at  the  price,  as  deponent  is  informed 

and  believes,  of  dollars  per  month,  and  that  the  said  de- 

fendant [mortgagor]  is  collecting  and  receiving  such  rents. 

Sworn,  etc.   '  [Signature.] 

No.  26. 

ORDER  APPOINTING  A  RECEIVER  OF  RENTS. 

At  a  special  term,  etc. 
[Title  of  the  action.] 

On  reading  and  filing  the  affidavit  of  A.  B.  and  notice  of- 
this  motion,  with  due  proof  of  the  service  thereof,  and  on  the 
complaint  which  is  filed  herein,  after  hearing  X.  T.,  attorney 
for  the  plaintiff,  in  support  of  the  motion,  and  ,  attorney 

for  the  defendant  ,*in  opposition  thereto. 

It  is  oedebed  that  M.  1ST.,  Esq.,  of  the  city  of  ,  coun- 

selor at  law,  be  and  he  hereby  is  appointed  receiver  of  the  rents 
and  profits  of  the  mortgaged  premises  described  in  the  com- 
plaint ;  that  before  entering  upon  the  duties  of  his  trust  the 
said  receiver  execute  to  the  people  of  this  State,  and  file  with 
the  clerk  of  this  court,  his  bond,  with  two  sufficient  sureties,  to 
be  approved  by  a  justice  of  this  court,  in  the  penal  sum  of 
dollars,  conditioned  for  the  faithful  performance  of  his  duties 
as  such  receiver,  and  that  the  plaintiff  have  $10,  costs  of  this 
motion. 

No.  27. 

BOND  OF  RECEIVER. 

[Title  of  the  action.] 

Know  all  men  by  these  presents  that  we,  M.  ~R.,  of  the  city 
of  ,  'and  O.  P.  and  R.  S.,  of  the  same  place,  are  held  and 

firmly  bound  unto  the  people  of  the  State  of  New  York,  in  the 
sum  of  dollars  to  be  paid  to  the  said  people  of  the  State 

of  New  York  ;  for  which  payment  well  and  truly  to  be  made, 
we   bind    ourselves,  our   heirs,  executors   and   administrators, 
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jointly  and  severally,  firmly  by  these  presents.  Sealed  with 
crar  seals ; .  dated  the  day  of  ,  18     . 

Whereas,  by  an  order  of  the.  court,  entered  in  the  above  en- 
titled action,  on  the  day  of  ,  18  ,  the  above  bounden 
M.  1ST.  was  appointed  receiver  of  the  rents  and  profits  of  the 
mortgaged  premises  described  in  the  complaint. 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  M.  N.  shall,  according  to  the  rules  and  practice 
of  the  court,  duly  file  his  inventory,  and  annually,  or  oftener  if 
thereunto  required,  duly  account  for  what  he  shall  receive  or  be 
in  charge  as  receiver  in  the  said  action,  and  apply  what  he  shall 
receive  or  have  in  charge,  as  he  may  from  time  to  time  be  di- 
rected by  the  court ;  and  if  he  shall  faithfully  perform  his  duties 
as  such  receiver,  in  all  things  according  to  the  true  intent  and 
meaning  of  the  aforesaid  order,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force. 

[Signatures  and  seals.'] 
Sealed  and  delivered      ) 
in  the  presence  of  ) 

County  of  ,  ss :  O.  P.  and  E.  S.  being  severally  and 

duly  sworn,  each  for  himself  says,  that  he  is  a  householder  [or 
freeholder]  in  this  State,  and  is  worth  dollars  [double  the 

amount  of  the  penalty  of  the  bond]  over  and  above  his  debts, 
and  liabilities,  and  property  exempt  by  law  from  execution. 

Sworn,  eto.  [Signatures.'] 

County  of  ,  ss  :  On  the  day  of  ,  18     , 

before  me  personally  came  M.  N.,  0.  P.  and  E'.  S.,  to  me  known 
to  be  the  individuals  described  in,  and  who  executed  the  fore- 
going instrument  and  severally  acknowledged  to  me  that  they 
executed  the  same. 

[Signature  of  officer.] 
Indorsed.     Approved. 

[Signature  of  Justice.] 

No.  28. 

NOTICE  OF  CLAIM  TO  SURPLUS. 

[Title  of  the  action.] 

Sir:  Take  notice  that  E.  S.,  who  resides  at  ,  in  the 

city  of  ,  is  entitled  to  the  surplus  moneys,  or  some  part 

thereof,  arising  from  the  sale  of  the  mortgaged'  premises  under 
the  judgment  of  foreclosure  and  sale  entered  in  this  action. 
The  nature  and  extent  of  the  claim  of  the  said  E.  S.  is  as  fol- 
lows: [state  briefly,  for  example,]  that  the  said  E.  S.  is  the 
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owner  of  a  judgment  for  dollars,  and  interest  from  , 

obtained  by  him  in  the  court  of  county,  against  the 

defendant  C.  D.,  on  the  day  of  ,18     ,  while  said  de- 

fendant was  the  owner  of  the  equity  of  redemption  of  said  mort- 
faged  premises,  no  part  of  which  has  been  paid ;  and  the  said 
L  S.  claims  that  the  said  judgment  is  a  first  lien  upon  said  sur- 
plus moneys. 

Dated  the  day  of  ,  18     . 

R.  S.,  claimant, 


To  J.  Q.,  clerk. 


(by  M.  N.,  his  attorney.) 


No.  29. 

Affidavit  on  Applying  for  Reference  as  to  Claims  for  Surplus. 

[Title  of  the  action.'] 

County  of  ,  ss :  M.  1ST.  being  duly  sworn  says,  that  he 

is  the  attorney  for  R.  S.,  who  is  a  party  to  this  action  [or  who 
had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale  in 
this  action] ;  that  the  report  of  sale  of  ,  Esq.,  who  was 

appointed  a  referee  to  sell  in  and  by  the  judgment  in  this  ac- 
tion, has  been  filed  in  the  office  of  the  clerk  of  this  court ;  that 
by  such  report  it  appears  that,  after  satisfying  the  claims  of  the 
plaintiff  there  remains  a  surplus  of  dollars,  which  has  been 

deposited  with-the  treasurer  of  county  [or  in  the  city  of 

New  Yorh,  with  the  chamberlain  of  the  city  of  New  York],  to 
the  credit  of  this  action,  and  that  the  said  R.  S.  has  filed  with 
the  clerk  of  this  court  a  notice,  stating  that  he  is  entitled  to  such 
surplus  moneys  or  some  part  thereof,  and  the  nature  and  extent 
of  his  claim. 

That  deponent  has  examined  all  of  the  official  searches  made 
in  the  process  of  this  cause  and  filed  with  the  judgment  roll, 
and  that  the  following  are  all  of  the  unsatisfied  liens  which  ap- 
pear by  such  official  searches,  to  wit :  [specify  liens.~] 

Deponent  further  says,  that  no  other  unsatisfied  liens  are 
known  to  him  to  exist. 

Sworn,  etc.  M.  K". 

.  No.  30. 

Notice  of  Motion  for  Reference  as  to  Claim  for  Surplus. 

[Title  of  the  action.'] 

Take  notice,  that  on  the  annexed  affidavit  of  M.  ~S.,  and  on 
all  of  the  papers  and  proceedings  in  this  action,  the  claimant, 
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R.  S.,  will  apply  to  this  court,  at  a  special  term  thereof,  to  be 
held  at  ,  on  the         day  of  ,  18     ,  at         o'clock 

in  the  noon  of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  of  reference,  to  ascertain  and  report  the 
amount  due  to  said  R.  S.,  or  to  any  other  person,  which  is  a  lien 
upon  the  surplus  moneys  in  this  action,  and  to  ascertain  the  pri- 
orities of  the  several  liens  thereon,  and  for  such  other  or  further 
relief  as  may  be  just. 

Dated,  etc.  M.  K, 

Attorney  for  Claimant  R.  S. 

[  Address  to  every  party  who  appeared  in  the  cause,  or  who 
shall  have  filed  a  notice  of  claim,  with  the  cleric  " previous  to 
the  entry  of  the  order  of  reference."  If  such  a  notice  is  filed 
after  the  service  of  notice  of  application  for  the  reference  on 
the  other  parties,  an  adjournment  of  the  motion  may  be  neces- 
sary.'] 

No.  31. 

ORDEK  OF  REFERENCE  AS  TO  CLAIMS  FOR  SURPLUS. 

At  a  special  term,  etc. 
[Title  of  the  action.'] 

On  reading  and  filing  the  affidavit  of  M.  'N.,  and  notice  of 
this  motion,  with  due  proof  of  the  service  thereof,  after  hearing 
M.  IS".,  attorney  for  the  claimant  K.  S.,  and  on  his  motion, 
and  ,  counsel  for  ,  in  opposition  thereto  [or 

no  one  appearing  in  opposition  thereto], 

It  is  ordered,  that  it  be  referred  to  W.  S.,  Esq.,  of  , 

to  ascertain  and  report  the  amount  due  to  R.  S.,  or  to  any  other 
erson,  which  is  a  lien  upon  the  surplus  moneys  in  this  action  ; 
to  the  end  that  on  the  coming  in  and  confirmation  of  the  report 
on  such  reference,  such  further  order  may  be  made  for  the  dis- 
tribution of  such  surplus  moneys,  and  as  may  be  just.  [If  un- 
satisfied liens  appear  from  the  searches  on  file,  or  are  hnown  to 
exist,  the  court  should  designate  the  manner  of  service  of  notice 
upon  the  holders  of  such  liens;  for  example:] 

And  it  is  further  ordered,  that  in  addition  to  the  other  no- 
tices required  by  the  rules  of  this  court,1  notice  of  the  proceed- 

1  Rule  11  provides  that  every  party  who  appeared  in  the  cause,  or  who  shall 
have  filed  a  notice  of  claim  with  the  clerk,  previous  to  the  entry  of  the  order  of 
reference,  shall  be  entitled  to  service  of  the  application  for  the  reference,  and  to 
attend  on  such  reference.  But  if  such  claimant  shall  not  have  appeared,  or  made 
his  claim  by  an  attorney  of  the  court,  the  notice  may  be  served  by  putting  the 
same  into  the  post  office,  directed  to  the  claimant  at  his  place  of  residence,  as 
stated  in  the  notice  of  his  claim. 
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ings  on  such  reference  be  given  to  and 

either  by  service  on  them  personally,  or  by  leaving  the  same  at 
their  respective  places  of  residence,  not  less  than  days 

prior  to  the  hearing. 

No.  32. 

SUMMONS  TO  ATTEND  REFERENCE  AS  TO  SURPLUS. 

[As  in  No.  7,  with  the  following ;] 
1     Underwriting. 

To  ascertain  and  report  the  amount  due  to  R.  S.,  or  to  any 
other  person,  which  is  a  lien  upon  the  surplus  moneys  in  this 
action,  and  to  ascertain  the  priorities  of  the  several  liens  thereon. 

[Signature  of  Referee.'] 

[Address  to  every  party  who  appeared  in  the  cause,  or  who 
shall  have  filed  a  notice  of  claim  with  the  clerk  previous  to  the 
entry  of  the  order  of  reference,  and  also  to  all  persons  who  are 
lenown  to  have  unsatisfied  liens.'] 

No.  33. 

Certificate  of  Clerk  as  to  who  hare  Appeared  and  Filed  Claims. 

[Title  of  the  action.'] 

I  certify  that  the  following  persons  have  appeared  in  the 
above-entitled  action  by  their  respective  attorneys :  A.  B.  by  X. 
Y.,  his  attorney ;  C.  D.  by  J.  F.,  his  attorney ;  and  R.  S.  by 
M.  1ST.,  his  attorney. 

I  further  certify  that  there  are  no  notices  of  claim  to  surplus 
money  on  file,  in  the  above-entitled  action,  except  the  claim  of 
E.  S.,  by  M.  N.,  his  attorney. 

Dated  at  ,  this  day  of  ,  18     . 


W.  W.,  Cleric. 


No.  34. 

REFEREE'S    REPORT. 


[Title  of  the  action^]  , 

To  the  court  of 

I,  ,  the  referee  appointed  by  an  order  of  this 

court,  entered  in  the  above-entitled  action,  on  the  day 

of  ,  18    ,  to  ascertain  and  report  the  amount  due  to. 
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K.  S.,  or  to  any  other  person,  which  is  a  lien  upon  the  surplus 
moneys  in  this  action,  and  to  ascertain  the  priorities  of  the  sev- 
eral liens  thereon,  do  respectfully  report : 

That  I  caused  all  parties  who  have  appeared  in  this  action, 
and  all  persons  who  have  filed  notices  of  claim  upon  said  sur- 
plus moneys,  and  all  persons  who  were  known  to  have  liens 
thereon,  to  be  summoned  to  appear  before  me ;  as  appears  by 
the  certificate  of  the  clerk,  which  is  hereunto  annexed,  showing 
who  have  appeared  in  the  action  and  filed  notices  of  claim,  and 
the  summons  and  proof  of  service  thereof,  which  is  also  here- 
unto annexed,  and  that  on  the  hearing  I  was  attended  by  M.  N., 
attorney  for  the  claimant  R.  S.,  and  by  ,  attorney  for 

the  claimant  .     The  testimony  of  the  witnesses  upon 

such  hearing  was  reduced  to  writing,  and  was  signed  by  them ; 
and  such  testimony  and  all  evidence,  excepting  such  of  it  as  was 
documentary,  is  annexed  to  this  report.  From  such  testimony 
and  evidence  I  make  the  following 

Findings  of  Fact. 

I.  That  the  amount  of  the  surplus  moneys  in  this  action 
is  dollars,  as  appears  by  the  certificate  of  the  treasurer 
of  county  [or  the  chamberlain  of  the  city  of  New 
York],  which  is  hereunto  annexed. 

II.  [Set  forth  the  further  findings  of  fact  of  the  referee  as 
in,  the  trial  of  issues  in  an  action."] 

And,  from  the  foregoing  findings  of  fact,  I  further  find  the 
following 

Conclusions  of  Law. 

I.  That  there  is  due  and  owing  to  the  said  claimant  E.  S., 
the  sum  of  dollars,  and  interest  thereon  from  , 
amounting  at  the  date  of  this  report  to  the  sum  of  dol- 
lars, upon  and  by  virtue  of  the  said  judgment  recovered  by  him 
against  the  said  C.  D.,  as  aforesaid,  and  that  the  said  amount  is 
the  first  lien  on  the  said  surplus  moneys  in  this  action. 

II.  [Continue  in  the  order  in  which  the  liens  are  found 
until  the  whole  fund  is  disposed  of] 

Dated,  etc.  W.  S.,  Referee. 

Fees,  $ 
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3STo.  35. 

Notice  of  motion  to  confirm  Report  and  distribute  the  Surplus. 

[Title  of  the  action.'] 

Sirs :  Take  notice  that  the  report  of  ,  Esq.,  the  referee 

appointed  herein  to  ascertain  and  report  the  amount  due  to  K. 
S.,  or  to  any  other  person,  which  amount  is  a  lien  on  the  surplus 
moneys  in  this  action,  and  to  ascertain  the  priorities  of  the  sev- 
eral liens  thereon,  was  this  day  duly  filed  in  the  office  of  the 
clerk  of  the  county  of 

Take  notice  also  that  upon  said  referee's  report,  and  upon  all 
of  the  testimony  and  papers  annexed  thereto,  the  claimant  E.  S. 
will  apply  to  this  court  at  a  special  term  thereof,  to  be  held  at 
,  on  the  day  of  ,  18     ,  at        o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  [more 
than  eight  days  notice  should  he  given,  so  as  to  allow  full  eight 
days  for  the  filing  of  exceptions,  under  Rule  39,]  for  an  order 
confirming  said  report  and  directing  the  treasurer  of  county 
[or  the  chamberlain  of  the  city  of  New  York]  to  pay  to  tho 
.  claimant  E.  S.,  or  his  attorney,  the  sum  of  dollars,  and 

interest  thereon  from  the  day  of  ,  18     ,  the  date  of 

said  report,  out  of  said  surplus  moneys,  together  with  an  allow- 
ance by  way  of  costs  in  these  proceedings,  and  for  such  other  or 
further  relief  as  may  be  just. 

Dated,  etc.  [Signature  of  attorney.'] 

No.  36. 

Order  confirming  Report  of  Referee  and  directing  distribution  of 
Surplus  Moneys. 

At  a  special  term,  etc. 
[Title  of  the  action.] 

On  the  report  of  ,  Esq.,  the  referee  appointed  herein  to 

ascertain  and  report  the  amount  due  to  E.  S.,  or  to  any  other 
person,  which  amount  is  a  lien  on  the  surplus  moneys  in  this 
action,  and  to  ascertain  the  priorities  of  the  several  liens  there- 
on, which  report  was  tiled  in  the  office  of  the  clerk  of  this  court, 
on  the  day  of  ,  18     ,  and  on  all  of  the  testimony 

and  papers  annexed  to  said  report  and  filed  therewith  ;  and  on 
reading  and  filing  the  notice  of  filing  said  report  and  of  this 
motion,  with  due  proof  of  the  service  thereof,  on  all  parties  en- 
titled to  such  notiee,  and  on  the  exceptions  of  the  claimants 
and  ,  which  have  been  filed  herein ;  after  hearing  M.  1ST.,  at- 
torney for  the  claimant  E.  S.,  in  support  of  the  motion,  and 
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,  attorney  for  the  claimant  ,  and  ,  attorney  for 

the  claimant  ,  in  opposition  thereto, 

It  is  ordered,  that  the  said  exceptions  be  overruled,  and  that 
the  said  report  of  the  said  referee  be  and  the  same  hereby  is  in 
all  things  confirmed.  ' 

It  is  further  ordered,  that  the  treasurer  of  county  [or 

the  chamberlain  of  the  city  of  New  York]  pay  out  and  distribute 
the  moneys  in  his  hands  to  the  credit  of  this  action,  after  de- 
ducting therefrom  the  fees  and  commissions  allowed  to  him  by 
law,  as  follows  and  in  the  following  order  of  priority  : 

Fiest,  That  he  pay  to  ,  Esq.,  referee  in  these  proceed- 

ings, the  sum  of  dollars,  for  his  fees  as  such  referee. 

Second,  and  next,  That  he  pay  to  X.  Y.,  the  attorney  for 
the  claimant  K.  S.,  the  sum  of  dollars,  as  an  allowance  by 

way  of  costs  in  these  proceedings. 

Third,  and  next,  That  he  pay  to  the  claimant  K.  S.,  or  to 
his  attorney,  X.  Y.,  the  sum  of  dollars,  and  interest  thereon 
from  the  day  of  ,  18    ,  the  date  of  said  referee's 

report. 

Fourth,  and  next,  That  he  pay  to  ,  the  attorney  for 

the  claimant  ,  the  sum  of  dollars,  as  an  allowance 

by  way  of  costs  in  these  proceedings. 

Fifth,  and  next,  That  he  pay  to  the  claimant  ,  or  to 

his  attorney  ,  the  balance  of  said  moneys. 

No.  37. 

COMPLAINT  IN  ACTION  FOR  STRICT  FORECLOSURE.1 

[Commence  as  in  action  to  foreclose  by  a  sale,  following 
Form  JVo.  1  to  and  including  paragraph  V,  so  far  as  that 
form  may  apply. .]  , 

YI.  That  thereafter  the  said  [the  person  who  owned  the 
mortgage  which  has  been  defectively  foreclosed}  commenced  an 
action  in  the  .  court,  county  of  ,  against  0.  D.,  E.  F., 

G.  H.,  and  I.  K.  and  L.  his  wife,  for  the  foreclosure  of  the  said 
mortgage,  and  for  the  sale  of  the  said  mortgaged  premises  to 
satisfy  and  discharge  said  indebtedness,  and  such  proceedings 
were  had  in  said  action,  that  on  the  day  of  ,  18     , 

it  was  duly  ordered  and  adjudged  by  the  said  court,  that  the  said 
mortgaged  premises,  or  so  much  thereof  as  might  be  necessary 

1  This  form  is  prepared  with  special  reference  to  a  case  whore,  by  reason  of  a 
defect  in  a  previous  foreclosure,  a  lien  upon  the  property  has  not  been  extin- 
guished, and  the  strict  foreclosure  is  made  for  the  purpose  of  cutting  it  off.  The 
general  principles  which  control  the  rights  of  the  parties,  and  the  relief  to  which 
they  are  entitled  are  discussed  ante,  at  pages  389  el  seq. 
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to  raise  the  amount  then  due  to  the  said  ,  for  principal, 

interest  and  costs;  and  which  might  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  at  public  auc- 
tion, in  the  county  of  ,  by  or  under  the  direction  of  , 
Esq.,  of  ,  counselor  at  law,  who  was  duly  appointed 
referee.  That  subsequently  to  the  entry  of  said  judgment,  and 
in  pursuance  thereof,  the  said  referee  duly  sold  said  mortgaged 
premises  at  public  auction  to  this-  plaintiff,  and  this  plaintiff 
duly  paid  to  him  the  purchase  money  therefor,  and  received 
from  him  a  deed  of  conveyance  thereof,  all  of  which  will  more 
fully  appear  by  said  deed  of  conveyance,  which  was,  on  the 
day  of  ,  18  .  duly  recorded  in  the  office  of  the  clerk  of 
the  county  of  ,  in  Liber  of  Conveyances,  page  ;  by 
the  report  of  sale  of  said  referee,  which  was  duly  filed  in  the 
office  of  said  clerk,  on  the  day  of  ' ,  18  ,  and  by  the 
order  of  said  court  confirming  said  report  of  sale,  which  was 
duly  entered  in  said  action  on  the            day  of  ,1s.1 

VII.  That  under  said  foreclosure  and  sale,  and  the  said  deed 
of  conveyance  of  said  referee,  executed  in  pursuance  of  said 
judgment,  the  plaintiff  entered  into  possession  of  said  mortgaged 
premises,  and  the  receipt  of  the  rents  and  profits  thereof,  and 
that  he  has  since  continued  and  still  is,in  possession.  That  he 
then  believed  that  he  had  acquired,  under  said  foreclosure  pro- 
ceedings, a  perfect  title  to  the  said  mortgaged  premises,  free 
from  all  liens  and  incumbrances,  but  that  he  has  since  been  in- 
formed, and  he  believes,  that  the  defendant  has,  or  claims 
to  have,  an  interest  in  or  lien  upon  the  said  premises  by  virtue 
of  a  certain  mortgage  executed  [describe  if],  the  lien  of"  which 
mortgage  was  and  is  inferior,  and  subsequent  to  the  lien  of  the 
mortgage  under  which  said  foreclosure  and  sale  was  had. 

VIII.  That  this  plaintiff  is  advised  that  he  has  acquired  by 
said  foreclosure  proceedings,  the  title  to  the  said  mortgage  un- 
der which  said  sale  was  had  [and  also  the  right  which  I.  K. 
and  L.  his  wife,  who  were  defendants  in  said  action,  had  to  re- 
deem from  the  mortgage  held  or  claimed  by  the  defendant,  the 
said  I.  K.  being,  at  the  time  of  the  commencement  of  said  fore- 

1  If  the  defective  foreclosure  has  been  by  advertisement  and  sale  under  the 
statute,  a  simple  allegation  may  be  made  that  the  mortgage  was  assigned  to  the 
plain  iff  by  the  mortgagee,  and  it  will  not  be  necessary  to  set  out  the  whole  pro- 
ceeding. The  affidavits  showing  the  defective  foreclosure  will  then  be  admissible 
on  the  trial  as  evidence  of  the  assignment.  Robinson  v.  Ryan,  25  N;  Y.  820.  H 
would  doubtless  also  be  permissible  to  omit  to  set  out  the  proceedings  when  the 
defective  foreclosure  has  been  by  action,  but  in  all  cases  a  fuller  form  of  statement 
is  preferable.  If  the  title  of  the  plaintiff  to  the  mortgage  is  shown  by  allen-ino-  an 
assignment  to  him,  a  portion  of  paragraph  VII  would  be  inapplicable,  and  it 
should  be  averred  simply  that  the  plaintiff,  on  a  certain  day,  entered  into  the  pos- 
session of  said  premises,  Ac. 
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closure,  the  owner  in  fee  of  the  title  and  equity  of  redemption 
of  said  premises].1  That  the  amount  which  was  due  and  owing 
to  the  plaintiff  in  said  action  on  the  said  mortgage,  at  the  time 
of  the  entry  of  said  judgment  of  foreclosure  and  sale,  exclusive 
of  the  costs  or  expenses  of  said  action  or  of  said  sale,  was  the 
sum  of  dollars,  and  interest .  thereon  from  the  day 

of  ,  18     ,  no  part  of  which  has  been  paid,  except  as  it 

was  paid  by  the  proceeds  of  said  sale,  under  which  this  plaintiff 
claims. 

IX.  That  the  plaintiff  has  laid  out  and  expended  large  sums 
for  permanent  improvements  and  repairs  upon  said  premises,  to 
wit :  [state  the  nature  of  the  improvements,  their  cost  and  their 
value].  And  that  the  defendant  has  also  paid  large  sums  for 
taxes  and  assessments  on  said  premises,  to  wit :  [state  the  amounts 
paid,  the  date  of  payment,  and  the  nature  of  the  tax  or  as- 
sessment^] 

X.  That  the  rents  and  profits  received  by  this  plaintiff  from 
said  premises,  have  not  been  so  great  in  amount  as  the  annual 
interest  on  said  mortgage,  under  which  said  foreclosure  was  had, 
and  have  not  amounted  to  more  than  the  sum  of  about 
dollars.  That  the  plaintiff  claims  that  the  amounts  paid  by  him 
for  taxes  and  assessments,  and  repairs,  and  the  value  of  the  per- 
manent improvements  made  by  him  as  aforesaid,  should  be  al- 
lowed to  him  and  added  to  the  amount  of  said  mortgage  and 
interest  thereon,  and  that  there  is  now  due  and  owing  to  him 
thereon,  about  the  sum  of  dollars. 

XI.  That  the  plaintiff  has  applied  to  the  said  defendant  , 
and  requested  him  to  pay  the  plaintiff  the  said  sum  so  due  on 
the  said  mortgage  held  by  the  plaintiff,  or  come  to  an  account- 
ing with  him  thereon,  and  after  the  proper  charges  and  credits, 
pay  to  the  said  plaintiff  what  should  appear  to  be  due  him  on  the 
said  mortgage ;  or,  in  default  thereof,  to  release  his  right  and 
equity  of  redemption  in  the  said  mortgaged  premises.  But  the 
said  defendant  has  hitherto  refused,  and  still  refuses  so  to  do,  or 
to  comply  with  any  part  of  said  plaintiff's  request. 


1  The  purchaser  at  a  foreclosure  sale  acquires  the  rights  of  the  plaintiff  in  the 
land,  and  also  the  rights  of  all  of  the  defendants.  As  against  a  stranger  to  the 
action  holding  a  junior  lien,  he  may  either  enforce  the  lien  of  the  mortgage  fore- 
closed, or  he  may  redeem.  See  ante,  pages  365,  391.  It  will  not  often  be  diffi- 
cult to  determine  what  to  do,  but  where  the  value  of  the  property  or  the  amount 
or  validity  of  the  junior  lien  is  doubtful,  it  will  be  permissible  for  the  purchaser 
under  the  defective  foreclosure,  to  insist  upon  all  of  his  rights.  The  action  may 
fien  be  to  cancel  the  junior  lien  if  it  be  void,  or  to  have  the.  amount  due  upon  it 
ascertained  if  it  be  valid,  and  to  foreclose  it  either  by  a  sale  or  by  a  strict  fore- 
closure. If  a  strict  foreclosure  is  desired,  see  ante,  pages  391,  392.  The  clause  in 
brackets  would  be  proper  if  the  plaintiff  desired  to  ask  for  any  relief  other  than 
for  foreclosure. 
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"Wherefore  the  plaintiff  demands  judgment : 

1.  That  an  account  may  be  taken  of  what  is  due  and  owing  to 
the  plaintiff  for  principal  and  interest  on  said  mortgage  ;  and  that 
an  account  may  also  be  taken  of  the  rents  and  profits  of  the  said 
mortgaged  premises  which  have  been  received  by  the  plaintiff, 
and  also  of  the  expenditures  of  the  plaintiff  for  permanent  im- 
provements and  repairs,  and  for  taxes  and  assessments. 

2.  That  said  defendant  pay  to  the  plaintiff  what  may  be  due 
him  on  taking  the  said  account,  together  with  the  costs  of  this 
action,  by  a  short  day  to  be  appointed  by  the  court  for  that  pur- 
pose ;  or,  in  default  thereof,  that  the  said  defendant  and  all  per- 
sons claiming  under  him,  be  debarred  and  foreclosed  of  and 
from  all  right,  title  and  equity  of  redemption  in  and  to  the  said 
mortgaged  premises,  and  every  part  thereof. 

3.  That  the  plaintiff  have  such  other  or  further  relief,  or 
both,  in  the  premises,  as  may  be  just  and  equitable. 

X.  Y.,  Plaintiff's  Attorney. 
[Add  verification  in  the  usual  form,.'] 


No.  38. 

JUDGMENT  FOE  STRICT  FORECLOSURE. 

[Commence  by  reciting  the  proceedings  in  the  action,  which 
will  be  similar  to  Form  No.  11.  In  all  cases  an  affidavit 
under  Rule  72,  of  the  filing  of  a  notice  of  the  pendency  of  the 
action  must  be  furnished  upon  applying  for  judgment,  and 
should  be  recited.  The  following  will  be  the  essential  parts  of 
the  judgment/]  v 

Therefore  it  is  adjudged,  that  upon  the  defendant's  paying 
unto  the  said  plaintiff  the  amount  which  is  so  found  and  re- 
ported due  to  him  as  aforesaid,  with  interest  from  the  date  of 
said  report,1  together  with  the  further  sum  of  ,    dollars, 

and  interest  from  this  date,  which  is  hereby  adjudged  to  the 
plaintiff  for  costs  and  charges  of  this  action,  within'  [six]  months 
after  the  entry  of  this  judgment,  and  service  of  notice  thereof 
upon  the  attorney  for  the  defendant,  said  payment  to  be  made 
at  [the  office  of  ,  Esq.,  attorney  for  the  plaintiff, 

No.  street,  in  the  city  of  ,  between  the 

hours  of  ten  a.  m.  and  3  p.  m.,  of  any  business  day,  on  or  before 
the  expiration  of  said  six  months,  and  which  said  day  shall  have 
been  named  by  the  said  defendant  in  a  notice  in  writing  to  be 
served  by  him  on  said  attorney  for  the  plaintiff,  not  less  than 

1  This  will  be  the  amount  due  to  the  plaintiff  after  all  proper  allowances  have 
been  made  to  him,  and  he  has  accounted  for  rents  and  profits. 
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ten  days  prior  to  such  day],  the  said  plaintiff  do  then  convey 
the  said  mortgaged  premises  to  the  said  defendant  ,  by 

a  suitable  and  proper  instrument  of  conveyance,  to  be  approved 
by  the  court  in  case  the  parties  cannot  agree  upon  the  form 
thereof,  free  and  clear  of  all  incumbrances,  done  or  suffered  by 
him,  or  by  any  person  claiming  by,  from,  or  under  him  [and 
with  the  usual  covenants  against"  his  and  their  acts] ;  and  that 
he  deliver  up  all  deeds  and  writings  in  his  custody  or  power 
relating  thereto,  upon  oath,  to  the  said        ,  ,  or  to  whom- 

soever he  may  appoint  to  receive  the  same ;  and  further,  that 
the  said  plaintiff  execute  and  acknowledge  a  certificate  to  cancel 
and  discharge  said  mortgage  of  record.  But  in  default  of  the 
said  defendant's  paying  unto  the  plaintiff  such  principal,  inter- 
est and  costs  as  aforesaid,  by  the  time  limited  for  that  purpose, 
then  it  is  adjudged  that  the  said  defendant  ,  and  all 

persons  claiming  under  him,  after  the  filing  of  the  aforesaid 
notice  of  the  pendency  of  this  action,  do  stand  and  be  forever 
barred  and  foreclosed  of  and  from  all  right,  title,  interest  and 
equity  of  redemption  in  the  said  mortgaged  premises,  and  every 
part  thereof. 

The  following  is  a  description  of  the,  said  mortgaged  prem- 
ises hereinbefore  mentioned : 


No.  39. 

ORDER  EXTENDING  TIME  FOR  REDEMPTION. 

At  a  special  term,  etc. 
[Title  of  the  action.'] 

On  reading  and  filing  the  affidavit  of  the  defendant  , 

and  notice  of  this  motion,  and  on  all  of  the  papers  and  pro- 
ceedings herein,  after  hearing  M.  N,,  attorney  for  said  defend- 
ant, and  on  his  motion,  and  X.  T.,  attorney  for  the  plaintiff,  in 
opposition  thereto, 

It  is  ordered,  that  the  time  granted  to  the  said  defendant 
,  in  and  by  the  judgment  which  was  entered  in  this 
action  on  the  day  of  ,  18     ,  and  within  which 

time  he  was  required  to  redeem  the  mortgaged  premises  by  pay- 
ing the  amount  due  to  the  plaintiff  for  principal,  interest  and 
costs,  or  stand  foreclosed,  be  and  the  same  hereby  is  extended 
and  enlarged  for  [one]  month  upon  condition  that  the  said  de- 
fendant shall,  within  ten  days  after  the  entry  of  this  order,  pay 
to  the  plaintiff  ten  dollars,  costs  of  this  motion. 
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No.  40. 

FINAL  ORDER  IN  ACTION  FOR  STRICT  FORECLOSURE. 

At  a  special  term,  etc. 
[Title  of  the  action.'] 

Upon  the  judgment  entered  in  this  action  on  the  day 

of  ,  18     ,  and  on  reading  and  filing  notice  of  the  entry 

of  said  judgment,  with  due  proof  of  the  service  thereof  on  the 
defendant,  and  the  affidavit  of  the  plaintiff  showing  That  the 
defendant  has  not  paid  the  amount  due  to  the  plaintiff  for  prin- 
cipal, interest  and  costs,  or  any  part  thereof,  though  more  than 
six  months  have  expired  since  the  said  service  of  notice  of  the 
entry  of  said  judgment  as  aforesaid,  and  on  due  notice  of  this 
motion,  with  due  proof  of  the  service  thereof ;  after  hearing 
X.  Y.,  attorney  for  the  plaintiff,  in  support  of  the  motion,  and 
M.  N.,  counsel  for  the  defendant,  in  opposition  thereto, 

It  is  ordered,  that  the  said  defendant  ,  and  all 

persons  claiming  under  him,  after  the  filing  of  the  notice  of  the 
pendency  of  this  action,  do  stand  and  be  forever  barred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity  of 
redemption  in  the  mortgaged  premises  described  in  the  said 
judgment,  and  every  part  thereof. 

"No.  41. 

Complaint  in  Action  to  Redeem.    Grantee  of  Mortgagor  against  Mort- 
gagee in  Possession. 

[Title  of  the  action.'] 

The  plaintiff,  complaining  against  the  defendant,  alleges: 
That  heretofore  E.  F.,  being  then  .the  owner  in  fee  of  the 
premises  hereinafter  described,  and  M.,  his  wife,  executed  to 
the  above-named  defendant,  C.  D.,  a  mortgage  bearing  date  on 
the  day  of  ,  18     ,  to  secure  the  payment  of  the 

bond  of  said  E.  F.,  therein  set  forth  and  described,  conditioned 
for  the  payment  of  the  sum  of  [set  out  condition].  That  said 
mortgage  was,  on  the  '  day  of  ,  18     ,  recorded 

in  the  office  of  the  clerk  of  the  county  of  ,  in  Liber 

of  Mortgages,  page  ,  and  that  the  mortgaged  premises  are 

therein  described  as  follows :  [Insert  description.^*  ' 

That  thereafter,  and  on  or  about  the  day  of  . , 

18  ,  the  said  defendant  entered  into  the  possession  of  the  said 
mortgaged  premises,  and  -into  the  receipt .  of  the  rents  and 
profits  thereof,  and  has  ever  since  continued  in  such  possession 
and  receipt. 
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That  heretofore  the  said  E.  F.  and  M.,  his  wife,  by  their 
deed  of  conveyance,  executed  under  their  hands  and  seals,  bear- 
ing date  on  the  day  of  ,  1 8  ,  and  recorded  in 
said  clerk's  office,  on  the  day  of  ,  18  ,  in  Liber 
of  Conveyances,  page  ,  and  for  a  valuable  consid- 
eration, therein  expressed,  duly  conveyed  the  said  mortgaged 
premises  to  the  plaintiff,  subject  to  the  said  mortgage. 

The  plaintiff  further  alleges  upon  information  and  belief, 
that  the  said  mortgage  has  been  either  wholly  or  in  great  part 
satisfied  and  paid  by  the  rents  and  profits  of  said  mortgaged 
premises  received  by  said  defendant,  and  otherwise.  That  the 
plaintiff  has  desired  and  requested  the  defendant  to  come  to  an 
accounting  with  him  as  to  the  amount  unpaid  and  owing  upon 
said  mortgage,  but  the  said  defendant  refused,  and  still  refuses 
so  to  do. 

Wherefore  the  plaintiff  demands  that  an  account  may  be 
taken  of  the  amount  due  to  the  defendant  for  principal  and  in- 
terest on  said  mortgage,  and  that  the  plaintiff  may  be  at  liberty 
to  redeem  the  said  mortgaged  premises  upon  payment  of  what, 
if  anything,  shall  be  found  to  be  due ;  that  the  defendant  upon 
payment  thereof  acknowledge  satisfaction  of  said  mortgage  and 
discharge  the  same  of  record,  and  that  the  plaintiff  may  have 
such  other  and  further  relief,  or  both,  in  the  premises  as  may 
be  just.  X.  Y., 

Plaintiffs  Attorney. 

[Verification  in  the  usual  form.'] 


No.  42. 

Complaint  in  Action  to  .Redeem  and  to  Compel  an  Assignment. 
Junior  Incumbrancer  against  Mortgagee. 

\_As  in  Form  No.        to  the  *.] 

That  heretofore,  on  the  day  of  ,  18     ,  the  plaintiff 

duly  recovered  ajudgment  against  the  said  E.  F.,  in  an  action 
in  the  Supreme  Court,  in  and  for  the  county  of  ,  for  the 

sum  of  dollars  damages  and  costs  ;    that,  said  judgment 

was  on  the  day  of  ,  18     ,  duly  docketed  in  the 

office  of  the  clerk  of  the  said  county  of  ,  and  then  became 

and  was  a  lien  on  the  said  mortgaged  premises  subject  to  said 
mortgage,  and  that  no  part  of  said  judgment  has  been  paid. 

That  the  said  mortgage  held  by  the  said  defendant  C.  D.  be- 
came due  and  payable  on  the  day  of  ,  18  ;  that 
thereafter  this  plaintiff  offered  and  tendered  to  the  said  defend- 
ant the  full  amount  due  thereon  for  principal  and  interest,  and 
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requested  an  assignment  thereof,  but  the  said  defendant  refused 
to  execute  such  assignment  to  the  plaintiff. 

That  the  said  E.  F.,  who  is  now  the  owner  of  the  said  mort- 
gaged promises,  has  neglected  and  refused  to  pay  the  principal 
or  interest  secured  by  said  mortgage,  and  that  he  remains  in 
possession  of  the  said  mortgaged  premises  and  of  the  rents  and 
profits  thereof ;  that  the  taxes  on  said  mortgaged  premises  for 
the  year  18    are  unpaid,  amounting  to  the  sum  of  dol- 

lars ;  that  the  said  E.  F.  is  insolvent ;  that  the  accumulations  of 
interest  on  said  mortgage  and  on  said  taxes  seriously  impairs  the 
security  and  value  of  the  plaintiff's  aforesaid  lien;  and  that  the 
defendant  and  the  said  E.  F.  have  combined  and  confederated 
together  to  allow  the  amount  of  said  mortgage  to  reach  the  en- 
tire value  of  the  property,  and  then  to  foreclose  the  same,  with 
intent  to  deprive  the  plaintiff  of  any  advantage  of  his  said  judg- 
ment lien.1 

Wherefore  the  plaintiff  demands  that  £tn  account  may  be 
taken  of  the  amount  due  to  the  defendant  for  principal  and  in- 
terest on  said  mortgage,  and  that  the  plaintiff  may  be  at  libei-ty 
to  redeem  from  the  said  mortgage  upon  payment  of  what  shall 
be  found  to  be  due ;  that  the  defendant  upon  payment  thereof, 
execute,  acknowledge  and  deliver  to  the  plaintiff  an  assignment 
of  the  said  bond  and  mortgage,  and  that  he  also  deliver  to  the 
plaintiff  all  instruments  in  writing  and  papers  in  relation  thereto, 
and  that  the  plaintiff  have  such  other  and  further  relief,  or  both, 
in  the  premises  as  may  be  just. 

X.  Y., 
Plaintiff^s  Attorney. 
[  Verification  in  the  usual  form.'] 

No.  43. 

Order  of  Reference  to  take  Account  of  Amount  due  to  Mortgagee  in 

Possession. 

[Recite  proceedings,  and  then  add ;] 

It  is  ordered,  that  it  be  referred  to  M.  !N\,  Esq.,  of  the  city 
of  ,  counselor  at  law,  to  take  an  account  of  what  is  due  to 

the  defendant  for  principal  and  interest  on  the  bond  and  mort- 
gage set  forth  in  the  complaint.  And  the  said  referee  is  also  to 
take  an  account  of  the  rents  and  profits  of  the  said  mortgaged 
premises  which  have  come  to  the  hands  of  the  said  defendant, 

1  It  ia  necessary  that  it  should  be  made  to  appear  that  an  assignment  is  for 
Some  special  reason  essential  to  the  protection  of  the  equitable  rights  of  the 
plaintiff.     See  ante.  p.  224. 
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or  of  any  other  person  or  persons  by  his  order  or  for  his  use,  or 
which  he,  without  his  wilful  default,  might  have  received.  And 
what  shall  be  coming  on  the  said  account  of  rents  and  profits,  is 
to  be  deducted  out  of  what  shall  be  found  due  to  the  said  de- 
fendant for  principal,  interest  and  costs.  And  the  said  referee 
is  also  to  allow  the  said  defendant  all  sums  paid  out  by  him  for 
taxes,  or  for  permanent  improvements,  or  for  repairs,  or  for 
other  purposes  whenever,  upon  principles  of  equity,  such  pay- 
ments ought  to  be  allowed.  And  for  the  better  taking  of  the 
said  account,  the  said  parties  are  to  produce  before  and  leave 
with  the  said  referee,  all  deeds,  books,  papers  and  writings  in 
their  custody  or  power  relating  thereto,  and  are  to  be  examined 
on  oath  as  the  said  referee  may  direct'. 

No.  44. 

JUDGMENT  FOB  REDEMPTION.    ORDINARY  FORM. 

[Recite  the  proceedings  in  the  action,  and  then  add :] 

Therefore  it  is  adjudged  that  the  plaintiff  may  redeem  the 
said  mortgaged  premises  from  the  mortgage  held  by  the  defend- 
ant, and  which  is  mentioned  and  described  in  the  complaint  in 
this  action,  upon  paying  to  the  said  defendant  the  said  sum  of 
dollars  so  found  and  reported  due  to  the  defendant,  with 
interest  thereon  from  the  date  of  said  report,  and  the  further 
sum  of  dollars  adjudged  to  the  defendant  for  his  costs  and 

charges  in  this  action,  with  interest  from  the  date  hereof,  within 
[six]  months  after  the  date  of  the  entry  of  this  judgment  and 
service  of  notice  thereof ;  and  that,  upon  such  payment  being 
made,  the  said  defendant  do  surrender  the  said  mortgaged  prem- 
ises unto  the  said  plaintiff,  or  unto  such  person  or  persons  as  he 
shall  direct,  free  and  clear  of  all  incumbrances  done  by  him,  or 
any  person  claiming  by,  from  or  under  him,  and  deliver  unto 
the  said  plaintiff,  on  oath,  all  deeds' and  writings  in  his  custody 
or  power,  relating  to  the  said  mortgaged  premises.  And  further, 
that  the  said  defendant  execute  and  acknowledge  a  certificate  to 
cancel  and  discharge  said  mortgage  of  record.  But  in  default 
of  the  said  plaintiff  making  the  said  payment  of  principal,  inter- 
est and  costs  as  aforesaid,  it  is  ordered  that  the  complaint  of  the 
said  plaintiff  do,  from  thenceforth,  stand  dismissed  out  of  this 
court,  with  costs  to  be  taxed. 
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No.  45. 

AFFIDAVIT  OF  MORTGAGEE,  OF  NON-PAYMENT  OF  MONEY. 

[Title  of  the  action.'] 

County  of  ,  ss :  C.  D.,  the  above  named  defendant, 

being  duly  sworn  says,  that  he  has  not,  nor  has  any  person  or 
persons  in  his  behalf,  at  any  time  heretofore,  received  or  been 
paid  the  amount  of  dollars  and  interest  thereon  from  the 

day  of  ,  18     ,  or  any  part  thereof,  which  by  the 

judgment  made  and  entered  in  this  action,  on  the  day  of 

,  18  ,  was  ordered  and  appointed  to  be  paid  to  him,  this 
deponent ;  but  that  the  full  amount  which  was  found  and  ad- 
judged by  said  judgment  to  be  due  and  owing  to  this  deponent 
on  the  bond  and  mortgage  mentioned  and  described  in  the  com- 
plaint, is  still  owing  and  unpaid  thereon. 

No.  46. 

FINAL  ORDER  DISMISSING  COMPLAINT. 

At  a  special  term,  etc.      ' 
[Title  of  the  action.'] 

Upon  the  judgment  entered  in. this  action  on  the  day 

of  ,  18     ,  and  on  reading  and  filing  notice  of  the  entry  of 

said  judgment,  with  due  proof  of  the  service  thereof  on  the 
plaintiff,  and  the  affidavit  of  the  defendant  showing  that  the 
plaintiff  has  not  paid  the  amount  due  to  the  defendant  for  prin- 
cipal, interest  and  costs,  or  any  part  thereof,  though  more  than 
six  months  have  expired  since  the  said  service  of  notice  of  the 
entry  of  said  judgment  as  aforesaid,  and  on  due  notice  of  this 
motion,  with  due  proof  of  the  service  thereof,  after  hearing  X.' 
Y.,  attorney  for  the  defendant,  in  support  of  the  motion,  and 
J.  K.,  counsel  for  the  plaintiff,  in  opposition  thereto : 

It  is  ordered,  that  the  complaint  of  the  said  plaintiff  do,  from 
henceforth,  stand  dismissed  out  of  this  court,  with  dollars 

costs  to  be  taxed  by  the  clerk  of  this  court,  including  $10  costs 
of  this  motion. 

No.  47. 

NOTICE  OF  SALE  ON  FORECLOSURE  BY  ADVERTISEMENT. 

Whereas,  default  has  been  made  in  the  payment  of  the 
money  secured  by  a  mortgage  dated  the  day  of  , 

18     ,  executed  by  A.  B.  and  M.,  his  wife,  of  ,  to  C.  D.,  of 

the  same  place,  which  mortgage  was  recorded  in  the  office  of 
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the  clerk  of  the  county  of  ,  in  Liber  of  Mortgages, 

page         ,  on  the  day  of  ,  18  ■     ,  at        o'clock  in 

the  noon  of  that  day ;   and  which  said  mortgage  was 

'by  the  said  C.  D.  assigned  to  E.  F.,  who  is  now  the  owner  and 
holder  thereof; 

And  whereas  the  amount  claimed  to  be  due  upon  said  mort- 
gage at  the  time  of  the  first  publication  of  this  notice  is  the 
sum  of  dollars  and  cents,  to  wit :  the  sum  of 

dollars  principal,  and  the  sum  of  dollars  and  cents 

the  interest  thereon  from  the  day  of  ,  18     ,  which 

said  sum  of  dollars  and  cents  is  the  whole  amount 

claimed  to  be  unpaid  on  said  mortgage : 

Now,  therefore,  notice  is  hereby  given  that,  by  virtue  of 
the  power  of  sale  contained  in  said  mortgage  and  duly  recorded, 
as  aforesaid,  and  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  the  said  mortgage  will  be  foreclosed  by  a  sale  of 
the  premises  therein  described  at  public  auction,  at  ,  in  the 

city  of  on  the  day  of  ,  18     ,  at        o'clock  in 

the  noon  on  that  day. 

The  said  premises  are  described  in  said  mortgage  as  follows : 
[Insert  description.  ] 

Dated,  etc. 

.       E.  F., 

Assignee  of  Mortgage. 
X.Y.,  . 

Attorney  for  Assignee. 


No.  48. 

THE  SAME.  A  SHORT  FORM. 

Mortgage  Sale.  —  Mortgagors  A.  B.  and  M.  his  wife ; 
mortgagee  C.  D. ;  assignee  E.  F. ;  second  assignee  and  present 
owner  and  holder  G-.  H-.      Mortgage  dated  ,  18       ,  and 

recorded  in  the  office  of  the  clerk  of  county,  18     , 

in  Book  ~No.  of  Mortgages,  page  .  The  amount  claimed  to 
be  due  upon  said  mortgage,  at  the  date  of  the  first  publication 
of  this  notice  in  the  sum  oi  $ 

Default  having  been  made  in  the  payment  of  the  moneys 
secured  by  said  mortgage,  and  no  suit  or  proceeding  at  law  or 
otherwise  having  been  instituted  to  recover  said  mortgage  debt 
or  any  part  thereof :  now,  therefore,  notice  is  hereby  given, 
according  to  the  statute  in  such  case  made  and  provided,  that 
by  virtue  of  the  power  of  sale  contained  in  said  mortgage,  and 
duly  recorded  therewith  as  aforesaid,  the  said  mortgage  will  be 
foreclosed  by  a  sale  of  the  premises  therein  described,  by  the 
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subscriber,  the  assignee  aforesaid,  at  public  auction,  on  the 
day  of  ,  18       ,  at  in  the  noon  of  that  day, 

at  ,  in  the  village  of  ,  in  said  county  of 

Said  premises  are  described  in  said  mortgage  as  follows: 
[Insert  description.'] 

Dated,  etc. 

G.  H.,  Assignee. 
X.  Y.,  Attorney. 


No.  49. 

Affidavit  of  Affixing  Copy  of  Notice  in  Book  kept  by  the  County  Clerk. 

State  of  New  York, 


County  of  \x 

,  being  duly  sworn,  says,  that  he  is  the  clerk  of  the 
said  county  of  ;  that  more  than  twelve  weeks  prior  to  the 

time  therein  specified  for  the  sale,  to  wit,  on  the  day 

of  ,  18     ,  he  received  a  printed  copy  of  the  annexed 

notice  of  sale,  and  that  immediately,  to  wit,  on  said  day,  he 
affixed  the  same  in  a  book  prepared  and  kept  by  him  for  that 
purpose,  and  also  entered  in  said  book  at  the  bottom  of  such 
notice  the  time  of  receiving  and  affixing  the  same,  duly  sub- 
scribed by  him,  the  said  clerk,  and  also  indexed  such  notice  in 
the  name  of  the  mortgagor. 
Sworn,  etc. 


No.  50. 

The  same.    Made  by  any  other  person  than  the  County  Clerk. 

State  of  New  Yoek, 


County  of  .  f 

,  being  duly,  sworn,  says,  that  he  resides  at 
[and  is  one  of  the  clerks  employed  by  the  clerk  of  the  county 
of  in  the  office  of  said  clerk] ;  that   more  than  twelve 

weeks  prior  to  the  time  therein  specified  for  the  sale,  to 
wit,  on  the  day  of  ,  18      ,  he  saw  a  printed  copy 

of  the  annexed  notice  of  sale  affixed  in  a  book  prepared  and 
kept  by  the  clerk  of  said  county  of  for  that  purpose;  that 

there  was  then  also  entered  in  said  book,  at  the  bottom  of  such 
notice,  the  time  of  receiving  and  affixing  the  same,  which  was 
therein  stated  to  be  the  day  of  ,  18      ,  duly  sub- 

subscribed  by  said  clerk,  and  that  said  notice  was  also  indexed 
in  the  name  of  the  mortgagor. 
Sworn,  etc. 
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No.  51. 

Affidavit  of  affixing  the  Notice  of  Sale  on  the  onter  door  of  the 
Court  House. 

State  op  New  Yoek,  ) 
County  of  ) 

,  being  duly  sworn,  says,  that  lie  resides  at  ,  and 
that,  more  than  twelve  weeks  prior  to  the  time  therein  specified 
for  the  sale,  to  wit,  on  the  day  of  ,  1 8     ,  he  affixed 

a  printed  copy  of  the  annexed  printed  notice  of  sale,  on  the  out- 
ward door  of  the  court  house  in  the  city  [or  village]  of  , 
that  being  the  building  which  is  nearest  to  the  said  mortgaged 
premises,  and  in  which  the  county  courts  are  directed  to  be  held 
in  the  county  of            ,  where  the  said  premises  are'  situated. 

He  further  says,  that  said  notice  was  affixed  and  posted  on 
the  said  outer  door  of  said  court  house,  in  a  conspicuous  place 
and  in  a  substantial  manner. 

Sworn,  [etc.] 

No.  52. 

Affidavit  of  the  Publication  of  the  Notice  of  Sale. 


State  of  New  Yoek,  . 

'  <■  ss 


County  of  j 

,  being  duly  sworn,  says,  that  he  resides  at  ,  and 
that  he  is,  and  at  the  several  times  hereinafter  mentioned  he 
was,  the  printer  [or  the  foreman  of  the  printer,  or  the  principal 
clerk  of  the  printer]  of  the  [Weekly  Gazette},  a  newspaper 
printed  and  published  at  ,  in  the  county  of  ;  that 

the  annexed  notice  of  sale  was  published  in  the  said  newspaper 
for  twelve  weeks  successively,  once  in  each  week,  prior  to  the 
time  therein  specified  for  the  sale,  commencing  on  the 
day  of  ,  18     ,  and  ending  on  the  day  of  ,  18     , 

both  days  inclusive.  [And,  if  there  have  oeen  adjournments, 
add :]  And  he  further  says,  that  the  notice  of  postponement 
annexed  to  and  underneath  said  notice  of  sale,  was  also  published 
in  said  newspaper  on  the  day  of  ,  18     ',  and  on  the 

day  of  ,  18     ,  in  the  form  shown  in  said  annexed 

printed  copy  thereof. 
Sworn,  etc. 
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No.  53. 

AFFIDAVIT  OF  SERVING  NOTICE  OF  SALE. 

State  of  New  Toek,  ) 
County  of  j 

,  being  duly  sworn,  says,  that  he  resides  at         ,  and 
that  he  is  of  the  age  of        years ; 

That  on  the  day  of  ,  18     ,  at  ,  in  the  city 

of  ,  he  served  a  copy  of  the  annexed  notice  of  sale  on 

,  by  delivering  the  same  to  and  leaving  it  with  him  per- 
sonally ;  that  on  the  same  day  [or,  on  the  day  of  , 
18-    ,]  at            ,  he  made  a  like  service  upon 

That  on  the  day  of  ,  18     ,  he  served  a  copy  of 

said  annexed  notice  of  sale  on  ,  by  leaving  the  same,  which 

was  legibly  addressed  to  him,  at  his  dwelling  house  at  ,  in 

the  city  of  ,  in  charge  of  a  person  of  full  age,  who  received 

the  same  for  him  ;  that  on  the  same  day  [or  on  the  day 

of  ,18     ,]  he  made  a  like  service  upon  ,  by  leaving 

a  copy  of  the  said  notice  addressed  to  him,  at  his  dwelling  house 
at        ."    ,  in  the  city  of  ,  in  charge  of  a  person  of  full  age, 

who  received  the  same  for  him. 

That  on  the        day  of  ,18     ,  he  served  a  copy  of  the 

said  annexed  notice  upon  each  of  the  following  named  persons, 
by  depositing  the  same  in  the'  post  office  at  the  city  of  , 

folded,  inclosed  in  sealed  envelopes,  and  directed  to  each  of  the 
said  persons  at  their  several  respective  places  of  residence  as 
follows :  to  ,  at  ;  to  ,  at  >  ,  and  to  , 

at  .     That  the  postage  on  each  of  said  notices  was  pre- 

paid, and  that  the  said  persons  were  known  to  deponent  to  re- 
side at  the  several  places  to  which  the  notices  to  them  were  re- 
spectively directed. 

Sworn,  etc. 

No.  54. 

AFFIDAVIT  OF  THE  FACT  OF  THE   SALE. 

State  of  .New  Yoek, 
County  of 

,  being  duly  sworn,  says,  that  he  resides  at         ,  and 
that  at  ,  in  the  city  of  ,  on  the  day  of  , 

18     ,  at        o'clock  in  the  noon  of  that  day,  he  officiated  as 

auctioneer  at  the  sale  of  the  mortgaged  premises  described  in 
the  notice  of  sale,  a  printed  copy  of  which  is  hereunto  annexed, 
pursuant  to  such  notice  and  by  virtue  of  the  power  of  sale  con- 
tained in  the  mortgage  which  is  therein  mentioned ;  'that  said 
sale  took  place  at  said  time  and  place,  and  that  the  whole  of  said 
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premises  were  then  and  there  sold  in  one  parcel  to  ,  of 

,  for  the  sum  of  dollars,  he  being  the  highest  bid- 

der therefor,  and  that  being  the  highest  sum  bidden  for  the 
same. 

Deponent  further  says,  that  said  Sale  was  made  at  public 
auction  and  in  the  day  time,  and  was,  as  deponent  believes,  hon- 
estly and  fairly  conducted. 

Sworn,  etc. 


No.  55. 

Affidavit  in  Summary  Proceeding  by  Purchaser  under  the  Foreclosure 
by  Advertisement,  to  obtain  Possession.1 

State  of  ISTew  Yoke,  ) 
County  of  .]' 

,  being  duly  sworn,  says  that  heretofore  A.  B.,  being 
the  owner  of  the  premises  hereinafter  described,  and  being  in- 
debted to  0.  D.  in  the  sum  of  dollars,  upon  his  bond  for 
that  sum  dated  on  the  day  of  ,  18  ,  and  payable  in 
one  year  after  that  date,  with  interest  thereon  payable  semi- 
annually, the  said  A.  B.  and  M.  his  wife  executed,  acknowledged 
and  delivered  to  said  0.  D.,  a  mortgage  to  secure  the  payment  of 
said  bond  bearing  even  date  therewith,  and  recorded  in  the  office 
of  the  clerk  of  the  county  of  ,  in  Liber  of  Mortgages, 
page  ,  on. the  day  of  ,  18  ,  whereby  they  granted 
and  conveyed  unto  the  said  C.  D.  the  following  described  prem- 
ises, to  wit :  {Insert  description^  That  said  mortgage  con- 
tained a  like  condition  as  the  said  bond,  and  that  it  also  contained 
a  power  of  sale,  whereby  in  case  of  default  in  the  payment  of 
the  said  sum  of  money,  the  interest  that  might  grow  due  there- 
on, or  any  part  thereof,  the  said  C.  D.,  or  his  assigns,  were  duly 
empowered  to  sell  the  said  mortgaged  premises  in  due  form  of 
law,  and  out  .of  the  moneys  arising  from  the  sale,  to  pay  the 
said  sum  of  money  and  interest,  with  the  costs  and  expenses  of 
the  proceedings  thereupon,  the  surplus  to  be  returned  to  the 
mortgagor ;  that  thereafter  the  said  C.  D.  duly  assigned  said 
bond  and  mortgage  to  E.  F. ;  that  thereafter  default  was  made 
in  the  payment  of  the  money  secured  by  the  said  mortgage, 
whereupon  the  said  E.  F.  commenced  proceedings  by  virtue  of 

1  See  ante  pp.  374,  425  ;  Laws  of  1874,  c.  208.  The  method  of  procedure  is 
Dot  pointed  out  at  length,. but  ia  the  same  as  in  proceedings  by  landlords  to 
obtain  possession  of  demised  premises  for  non-payment  of  rent,  or  for  holding 
over  after  the  expiration  of  a  term.  The  practice  in  ordinary  cases  is  quite  fully 
set  forth  in  Judge  Mc  Adam's  treatise  on  Landlord  and  Tenant,  and  in  Wait's 
Practice,  vol.  5,  pp.  409,  et  seq. 
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the  said  power  of  sale  contained  in  said  mortgage,  and  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  to  fore- 
close the  said  mortgage  by  a  sale  of  the  premises  therein 
described  at  public  auction ;  that  due  notice  was  given  of  the 
time  and  place  of  such  sale,  in  the  manner  required  bylaw ;  and 
that  thereafter,  to  wit,  on  the         day  of  ,  18     ,  the  said 

premises  were  under  the  said  power  of  sale  duly  sold  to  and 
purchased  by  deponent  for  the  price  of  dollars,  that  being 

the  highest  sum  bidden  for  the  same ;  that  the  affidavits  of 
publication  and  affixing  the  notice  of  sale,  and  of  service  of  such 
notice,  and  of  the  circumstances  of  the  sale,  showing  such  fore- 
closure and  the  proceedings  thereupon,  and  which  affidavits  are 
required  by  law  to  be  made,  were  duly  made,  and  that  they  were 
on  the       day  of  ,  18     ,  duly  filed  in  the  office  of  the  clerk 

of  the  county  of  ,  that  being  the  county  where  the  said  mort- 
gaged premises  were  and  are  situated,  and  where  said  sale  took 
place ;  and  that  they  were  also  on  that  day  duly  recorded  at  length 
by  such  clerk  in  a  book  kept  by  him  in  his  said  office  for  the  record 
of  mortgages,  to  wit,  in  Book  of  Mortgages  commencing  at 
page  ;  *  that  after  the  title  to  the  said  mortgaged  premises 
had  been  fully  perfected  in  this  deponent,  by  the  filing  and 
recording  of  the  said  affidavits  as  aforesaid,  this  deponent 
demanded  possession  of  the  said  premises  from  said  A.  13.,  who 
was  then  and  is  now  in  possession  thereof  [or  from  M.  ]Sf.,  who 
was  then  and  who  is  now  in  possession  thereof,  claiming  to  hold 
the  same  by  some  right  or  title  derived  from  the  said  A.  B.,  the 
said  mortgagor,  subsequent  to  the  execution  and  delivery  of 
said  mortgage],  by  virtue  of  said  title  under  said  foreclosure,  and 
that  the  said  A.  B.  [or  M.  1ST.]  refused  to  surrender  said 
possession,  and  that  he  holds  over  and  continues  in  possession  of 
the  said  premises  after  the  perfection  of  said  title  under  said 
foreclosure  proceedings,  and  after  such  demand  aforesaid,  with- 
out permission  of  this  deponent,  who  is  entitled  to  the  possession 
■  thereof. 

Sworn,  etc. 


No.  56. 

Summons   in  Summary  Proceedings  to  obtain  Possession  after  Fore- 
closure by 'Advertisement. 

To  A.  B.  and  M.  N".,  and  each  and  every  person  in  possession 
of  the  premises  hereinafter  mentioned,  or  claiming  the  possession 
thereof. 

Whereas,  has  made  oath  in  writing,  and  presented  the 

same  to  me,  that  heretofore  A.  B.,  being  the  owner  of  the 
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premises  hereinafter  described,  and  being  indebted  to  C.  D.  in 
the  sum  of       dollars,  upon  his  bond  for  that  sum,  dated  on  the 
day  of  ,  18,  and  payable  in  one  year  after  said  date, 

with  interest  thereon  payable  semi-annually,  the  said  A.  B.  and 
M.  his  wife  executed,  acknowledged  and  delivered  to  said  0.  D. 
a  mortgage  to  secure  the  payment  of  said  bond,  [Follow  in  the 
language  of  the  affidavit,  Form  No.  55,  to  the  *,]  that  after  the 
title  to  the  said  mortgaged  premises  had  been  fully  perfected  in 
the  said  ,  the  said  deponent,  by  the  filing  and  recording  of 
the  said  affidavits  as  aforesaid,  the  said  ,  the  said  deponent, 
demanded  possession  of  the  said  premises  from  you,  the  said 
A.  B.,  who  were  then  and  are  now  in  possession  thereof  [or 
from  M.  N.,  who  was  then  and  is  now  in  possession  thereof, 
claiming  to  hold  the  same  by  some  right  or  title,  derived  from 
the  said  A.  B.,  the  said  mortgagor,]  subsequent  to  the  execution 
and  delivery  of  the  said  mortgage,  and  that  you  the  said  A.  B. 
[or  M.  N.]  refused  to  surrender  said  possession,  and  that  you 
hold  over  and  continue  in  possession  of  the  said  premises  after 
the  perfection  of  said  title  under  said  foreclosure  proceedings, 
and  after  such  demand  aforesaid,  without  permission  of  said 
the  said  deponent,  f 

Therefore,  in  the  name  of  the  People  of  the  State  of  New 
York,  you  are  hereby  required  forthwith  to  remove  from  the 
said  premises,  or  show  cause  before  me,  at  my  office,  number 
,  in  the  city  of  ,  on  the  day  of  ,  18     , 

at      o'clock  in  the  noon  of  that  day,  why  possession  of  the 

said  premises  should  not  be  given  to  the  said  ,  the   said 

applicant. 

Witness  my  hand,  the  day  of  ,  18     . 

X.  T., 

Justice  of  the  Peace. 

No.  57. 

INDORSEMENT  UPON  THE  FOREGOING  SUMMONS. 

Act  Relative  to  Summary  Proceedings.  Passed  Hay  19th, 
1868,  being  chapter  828  of  the  Laws  of  1868. 

§  3.  It  shall  be  the  duty  of  every  person,  to  whom  a  copy 
of  the  summons  shall  be  delivered  in  pursuance  of  subdivision 
.two  or  three  of  section  thirty-two , of  title  ten,  chapter  eight, 
part  three  of  the  Revised  Statutes,  to  deliver  such  copy  to  the 
tenant,  to  whom  the  same  is  directed,  or,  if  such  tenant  cannot 
be  found,  to  his  agent  for  the  demised  premises,  without  any 
avoidable  delay ;  and  a  copy  of  this  section  shall  be  written  or 

37 


57.8  APPENDIX  OF.  FORMS. 

printed  on  the  outside  of  every  such  copy.  If  neither  the 
tenant  nor  his  agent  can  be  found  for  that  purpose,  then  the 
person,  to  whom  such  copy  is  delivered,  shall  take  the  same  to 
the  magistrate,  by  whom  the  summons  is  issued,  at  the  time 
and  place  named  therein,  and  inform  him,  that  the  tenant 
cannot  be  found.  Every  person,  who  shall  wilfully  violate  any 
of  the  provisions  of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  im- 
prisonment for  not  less  than  thirty  days,  nor  more  than  one 
year. 


No.  58. 

WARRANT  TO  OBTAIN  POSSESSION,  IN  SUMMARY  PROCEEDINGS. 

To  the  sheriff  of  the  county  of  ,  or  to  any  constable  of 

said  county. 

Whereas,  has  made  oath  in  writing,  and  presented  the 

same  to  me,  that  heretofore  A.  B.,  being  the  owner  of  the 
premises  hereinafter  described,  and  being  indebted  to  C.  T>.  in 
the  sum  of         dollars,  upon  his  bond  for  that  sum,  dated  on  the 
day  of  ,  18     ,  and  payable  in  one  year  after  said  date, 

with  interest  thereon  payable  semi-annually,  the  said  A.  B.  and 
M.  his  wife  executed,  acknowledged  and,  delivered  to  said  0.  D. 
a  mortgage  to  secure  the  payment  of  said  bond  {Follow  in  the 
language  substantially  of  the  summons,  Form  Mo.  56,  to 
the'f."] 

Whereupon  I  issued  a  summons,  requiring  the  said  A.  B. 
and  M.  N\,  and  each  and  every  person  in  possession  thereof, 
forthwith  to  remove  from  the  said  premises,  or  show  cause  be- , 
fore  me,  at  a  certain  time  now  past,  why  the  possession  of  the 
said  premises  should  not  be  delivered  to  the  said  [If 'a 
counter-affidavit  has  been  interposed' and  a  trial  had,  here  recite 
the  proceedings]  '  and  no  good  cause  having  been  shown,  or  in 
any  way  appearing  to  the  contrary,  and  due  proof  of  the  service 
of  such  summons  having  been  made  to  me ; 

Therefore,  in  the  name  of  the  People  of  the  State  of  New 
York,  you  are  commanded  to  remove  all  persons  from  said  prem- 
ises, and  put  the  said  into  the  full  possession  thereof. 

[If  the  proceedings  are  taken  before  a  Justice  of  the  Peace 
add :']  And  you  are  also  hereby  commanded  to  levy  and  collect 
the  sum  of  dollars,  for  the  costs  of  the  said  proceedings, 

out  of  the  goods  and  chattels  of  the  said  A.  B.  and  M.  ST. 
excepting  such  as  are  by  law  exempt  from  execution,  and 
to  bring  the  money  which  you  shall  collect,  within  sixty  days 
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from  the  date  hereof,  before  me  at  my  office,  in  the  town  of 
,  in  the  county  of  ,  New  York,  to  satisfy  the  same. 

In    witness    whereof,  I    have    subscribed   these  presents, 
this  day  of  ,  18     . 

X.  Y.,  Justice  of  the  Peace. 

No.  59. 

SHERIFF'S  OR  CONSTABLE'S  RETURN  UPON  WARRANT. 

Pursuant  to  the  command  of  the  within  warrant,  I  have  this 
day  put  the  said  into  the  full  possession  of  the  premises 

therein  mentioned. 

Dated  this  day  of  ,  18     . 

{Signature  of  Sheriff  or  Constable.'] 

No.  60. 

Petition  in  Special  Proceeding  to  Discharge  Mortgage  of  Record. 

Supreme  Court,  County. 


In  the  Matter  of  the  Petition  of 

A.  B. 

to  have  a  Mortgage  discharged 
of  record. 


To  the  Supreme  Court  of  the  State  of  New  York,  in  the 
county  of  :  [or  to  the  Superior  Court  of  the  city  of  New 

York,  or  to  the  Superior  Court  of  the  city  of  Buffalo.] 

The  petition  of  A.  B.  respectfully  shows, 

That  heretofore  C.  D.  and  M.  his  wife  executed  a  mortgage 
to  E.  F.,  to  secure  the  payment  of  the  sum  of  dollars,  which 
said  mortgage  bears  date  on  the  day  of  ,  18     ,  and 

was  on  the  day  of  ,  18  •  ,  recorded  in  the  office  of 

the  clerk  of  the  county  of  ,  in  Liber        of  Mortgages, 

page  ,  and  that  the  following  is  a  description  of  the  mort- 
gaged premises :  [Insert  description.'] 

That  more  than  twenty  years  have  elapsed  since  the  said 
mortgage  was  due  and  payable ;  that  the  same  is-now  from  lapse 
of  time  presumed  to  be  paid,  and  that  it  has  in  fact  been  paid, 
but  that  the  same  still  remains  undischarged  upon  the  record. 
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That  your  petitioner  has  an  interest  in  the  said  mortgaged 
premises,  and  that  he  is  the  owner  thereof  in  fee  simple,  by 
virtue  of  a  grant  or  conveyance  from  A.  B.,  the  said  mortgagor. 

That  E.  F.,  the  said  mortgagee,  has  been  dead  for  more  than 
five  years  ;  that  he  died  at  the  city  of  ,  on  or  about  the 

day  of  ,  18     ,  being  at  the  time  of  his  death  a  resi- 

dent of  the  said  city,  and  that  letters  of  administration  upon  his 
personal  estate  were  thereafter  duly  issued  by  the  surrogate  of 
the  county  of  ,  to  M.  N.  of  the  said  city,  who  now  resides 

at  said  city. 

That  the  names  and  places  of  residence,  aa  far  forth  as  the 
same  can  be  ascertained,  of  the  heirs  of  E.  F.,  the  said  mortgagee, 
are  as  follows :  J.  F.,  the  only  son  and  heir  of  said  E.  F.,'  resides 
at  ,  in  the  State  of 

That  said  mortgage  was  never  assigned  by  the  said  E.  F.,  so 
far  as  your  petitioner  is  informed,  and  that  no  assignment  there- 
of appears  of  record  in  the  office  of  the  said  clerk  of  county. 
[or,  That  said  mortgage  was  duly  assigned  by  said  E.  F.  to  G. 
EL,  by  assignment  in  writing,  but  not  acknowledged,  so  as  to  en- 
title the  same  to  be  recorded,  and  that  the  said  G.  H.  has  been 
paid  the  amount  due  thereon.] 

Your  petitioner  therefore  prays  that  the  said  mortgage  may 
be  discharged  of  record. 

X.  Y.,  Attorney  for  Petitioner  A.  B. 

County  of  ,  ss  : 

A.  B.,  the  petitioner  above  named,  being  duly  sworn,  says, 
that  the  foregoing  petition  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

Sworn,  etc.  A.  B. 

No.  61. 

OKDER  TO  SHOW  CAUSE. 

At  a  special  term,  etc. 
[Title  as  in  preceding  form.'] 

On  reading  and  filing  the  petition  of  A.  B.,  praying  that  a 
mortgage  executed  by  O.  D.  and  M.  his  wife  to  E.  F.,  dated  the 
day  of  ,  18    ,  and  recorded  in  the  office  of  the  clerk 

of  the  county  of  ,  on  the  day  of  ,  18     ,  in 

Liber        ,  of  Mortgages,  page  ,  [and  which  mortgage  was 

assigned  by  E.  F.  to  G.  H.],  upon  premises  situate  in  the  said 
county  of  ,  may  be  discharged  of  record,  on  motion  of  X. 

Y.,  attorney  for  the  said  petitioner, 
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It  is  ordered  that  all  persons  interested  show  cause  at  a 

special  term  of  this  court,  to  be  held  at  chambers  at  the  court 

house  in  the  city  of  ,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  forenoon  of  that  day,  why  the  said  mortgage 

should  not  be  discharged  of  record. 

It  is  further  ordered,  that  this  order  be  published  in  the 
,  a  newspaper  published  in  the  county  of  ,  once  in 

each  week  for  weeks  successively,  and  that  a  copy  of  this 
order  be  served  personally  on  M.  N.,  administrator,  &c,  of  E. 
F.,  deceased,  on  J.  F.  and  on  G.  H.,  at  least  days  before 

the  day  hereinbefore  appointed  for  showing  cause. 


No.  62. 

ORDER  OF  REFERENCE. 

At  a  special  term,  etc. 
\Title  as  in  No.  60.] 

It  appearing  to  the  court  that  the  order  made  in  this  matter 
on  the  day  of  ,  18     ,  was  duly  published  and  served 

as  was  therein  directed,  on  motion  of  X.  Y.,  attorney  for  the 
petitioner,  no  one  appearing  in  opposition  thereto, 

It  is  ordered,  that  it  be  referred  to  K.  S.,  Esq.,  of  the  city 
of  ,  counselor  at  law,  to  take  and  report  proofs  of  the 

facts  stated  in  the  said  petition. 

No.  63. 

REFEREE'S    REPORT. 

{Title  as  in  No.  60.] 

To  the  Supreme  Court  of  the  State  of  New  York : 

I,  the  undersigned,  appointed  a  referee  in  and  by  an  order  of 
this  court  made  on  the  day  of  ,  18      ,  to  take  and 

report  proofs  of  the  facts  stated  in  the  petition  in  this  matter, 
do  hereby  respectfully  report : 

That  I  caused  a  notice  in  writing  of  the  hearing  on  said  ref- 
erence to  be  served  upon  M.  N.,  administrator,  &c,  of  E.  F.,  de- 
ceased, on  J.  F.  and  on  G.  H.  [fourteen]  days  before  the  said 
hearing,  which  more  fully  appears  by  the  notice  of  hearing  which 
is  hereunto  annexed. 

That  on  the  day  appointed  in  said  notice,  to  wit,  on  the 
day  of  ,18     ,  I  proceeded  to  execute  said  order  in 

the  presence  of  X.  Y.,  attorney  for  the  petitioner,  no  one  ap- 
pearing to  represent  any  adverse  interest,  and  that  I  have  taken 
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proofs  of  the  facts  stated  in  said  petition,  which  said  proofs 
were  all  reduced  to  writing  and  signed  by  the  several  witnesses, 
and  which  are  annexed  to  this  report. 
Dated,  etc. 

K.  S.,  liefer ee. 

NO;  64. 
ORDER  DISCHARGING   MORTGAGE  OF  RECORD. 

At  a  special  term,  etc. 
[Title  as  in  Wo.  60.] 

On  reading  and  filing  the  report  of  R.  S.,  Esq.,  referee  in 
this  matter,  to  whom  it  was  referred  to  take  and  report  proofs 
of  the  facts  stated  in  the  petition  herein,  and  it  appearing  to  the 
satisfaction  of  the  court  by  the  proofs  taken  by  the  said  referee 
and  annexed  to  his  said  report,  that  the  matters  alleged  in  the 
said  petition  are  true,  on  motion  of  X.  Y.,  attorney  for  the  said 
petitioner,  no  one  appearing  in  opposition  thereto, 

It  is  ordered,  that  the  mortgage  executed  by  C.  D.  and  M. 
his  wife  to  E.  F.,  dated  the  day  of  ,  18     ,  and  re- 

corded in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  ,  18     ,  in  Liber        of  Mortgages,  page      , 

upon  premises  situate  in  the  said  county,  be  discharged  of  rec- 
ord ;  and  that  the  clerk  of  the  county  of  ,  upon  being 
furnished  with  a  certified  copy  of  this  order,  and.  paid  the  fees 
allowed  by  law  for  discharging  mortgages,  shall  record  this 
order  and  make  the  proper  entries  in  his  books  showing  such 
discharge. 

No.  65. 

MORTGAGE  OF  PERSONAL  PROPERTY.  ORDINARY  FORM. 

To  all  to  whom  these  presents  shall  come,  know  ye  that  I, 
A.  B.,  of  the  town  of  ,  in  the  county  of         ,  and  State  of 

New  York,  party  of  the  first  part,  for  securing  the  payment  of 
the  money  hereinafter  mentioned,  and  in  consideration  of  the 
sum  of  one  dollar  to  me  duly  paid  by  C.  D.,  of  the  same  place, 
party  of  the  second  part,  at  or  before  the  ensealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
have  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell  unto  the  said  party  of  the  second  part,  one  gray 
mare  named  "  Mary,"  and  all  other  goods  and  chattels  men- 
tioned in  the  schedule  hereunto  annexed,  and  now  in  the  stable 
used  by  me  in  said  town  of  .  To  have  and  to  hold,  all  and 
singular  the  goods  and  chattels  above  bargained  and  sold,  or 
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intended  so  to  be,  unto  the  said  party  of  the  second  part,  his 
executors,  administrators  and  assigns  forever.  And  I,  the  said 
party  of  the  first  part,  for  myself,  my  heirs,  executors  and 
administrators,  all  and  singular  the  said  goods  and  chattels 
above  bargained  and  sold  unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  and  assigns,  against  me,  the 
said  party  of  the  first  part,  arid  against  all  and  every  person  or 
persons  whomsoever,  shall  and  will  warrant,  and  forever 
defend.  Upon  condition,  that  if  I,  the  said  party  of  the  first 
part,  shall  and  do  well  and  truly  pay  unto  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  the  just 
and  full  sum  of  dollars,  in         days  after  the  date  hereof, 

in  which  said  sum  I  am  now  justly  indebted  to  him  for  money 
loaned  and  advanced  by  him  to  me,  then  these  presents  shall  be 
void.1  And  I,  the  said  party  of  the  first  part,  for  myself,  my 
executors,  administrators  and  assigns,  do  covenant  and  agree  to 
and  with  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  that  in  case  default  shall  be  made  in 
the  payment  of  the  said  sum  above  mentioned,  then  it  shall  and 
may  be  lawful  for,  and  I,  the  said  party  of  the  first  part,  do 
hereby  authorize  and  empower  the  said  party  of  the  second 
part,  his  executors,  administrators  and  assigns,  with  the  aid  and 
assistance  of  any  person  or  persons,  to  enter  any  dwelling-house, 
store,  and  other  premises,  and  such  other  place  or  places  as  the 
said  goods  or  chattels  are  or  may  be  placed,  and  take  and  carry 
away  the  said  goods  or  chattels,  and  to  sell  and  dispose  of  the 
same  for  the  best  price  they  can  obtain ;  and  out  of  the  money 
arising  therefrom,  to  retain  and  pay  the  said  sum  above 
mentioned,  and  all  charges  touching  the  same ;  rendering  the 
overplus  (if  any)  unto  me  or  to  my  executors,  administrators  or 
assigns.  And  until  default  be  made  in  the  payment  of  the  said 
sum  of  money,  I  am  to  remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and  chattels,  and  the  full 
and  free  enjoyment  of  the  same. 

In  witness  whereof,  I,  the  said  party  of  the  first  part,  have 
hereunto  set  my  hand  and  seal  the  day  of  ,  dne 

thousand  eight  hundred  and 

Sealed  and  delivered ) 

in  the  presence  of  )  {Signed)  A.  B.     [l.  s.] 


1  A  mortgage  payable  in  one  day  after  its  date,  affords  the  most  satisfactory 
sort  of  security  for  the  mortgagee,  since  a  default  occurs  at  once,  and  the 
mortgagee  can  protect  himself  against  thesfraud  ofthe  mortgagor  or  the  claims 
of  his  creditors,  by  taking  possession  at  any  time.  If  the  mortgage  be  payable 
on  demand,  a  demand  must  be  made  before  possession  can  be  obtained.  See 
ante,  pages  444,  445. 
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Schedule  Refeered  to  in  the  Foregoing  Mortgage. 

One  gray  mare  named  "  Mary." 
One  wagon,  painted  red. 
One  set  of  single  harness. 
Two  blankets. 

(Signed)  A.  B. 


No.  66. 

STATEMENT  OF  MORTGAGEE  ON  REFILING  CHATTEL  MORTGAGE. 

I,  C.  D.,  the  mortgagee  within  named,  do  certify  and  state 
that  there  remains  due  and  unpaid  on  the  mortgage  of  which 
the  foregoing  [or  within")  is  a  true  copy,  the  sum  of  dollars, 
and  interest  thereon  from  the  day  of  ,  18     ,  which 

sum  is  the  amount  of  my  interest  in  the  property  described  in 
said  mortgage  claimed  by  me  by  virtue  thereof. 

Dated  this  day  of  ,  18     . 

{Signed)  C.  D. 


No.  67. 

Power  of  Attorney  to  Foreclose  Chattel  Mortgage.    Short  Form  to  be 
Indorsed  on  Mortgage. 

I,  C.  D.,  do  hereby  nominate  and  appoint  S.  T.  as  and  for 
my  true  and  lawful  attorney,  for  me  and  in  my  name  to  take 
possession  of  the  goods  and  chattels,  described  in  the  within 
mortgage  [or,  if  the  power  to  foreclose  is  written  on  a  different 
paper,  describe  the  mortgage^,  and  to  foreclose  the  said  mortgage 
by  a  sale  of  said  goods  and  chattels,  in  conformity  with  the 
power  therein  contained,  and  I  authorize  my  said  attorney  to 
do  all  acts  for  me  and  in  my  behalf,  which  I  under  the  said 
power  and  under  said  mortgage  could  lawfully  do,  and  for  that 
purpose  to  procure  the  aid  or  assistance  of  any  person  or 
persons. 

And  I  also  covenant  with  the  said  S.  T.,  thajt  the  sum 
of,  dollars,  and  interest  thereon  from  the  day  of  , 

18  ,  is  now  justly  owing  to  me  on  the  said  mortgage,  that  I 
am  the  lawful  owner  and .  holder  thereof,  and  that  I  will 
indemnify  and  hold  him  harmless  for  any  acts  done  by  him  in 
carrying  out  and  executing  the  power  hereinbefore  granted 
to  him. 

Dated  the  day  of  ,  18     . 

(Signed)  C.  D.     [l.  s.] 
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No.  68. 

NOTICE  OF  SALE  UNDER  CHATTEL  MORTGAGE. 

By  virtue  of  a  chattel  mortgage,  executed  by  A.  B.  to  C.  D., 
dated  on  the  day  of  ,  18     ,  and  which  was  duly  fUed 

in  the  office  of  the  clerk  of  the  town  of  ,  I  will  expose  for 

sale  at  public  auction  at  ,  in  the  said  town  of         ,  on 

the  day  of  ,  18     ,  at        o'clock,  in  the  forenoon  of 

that  day,  the  following  goods  and  chattels,  to  wit :  One  gray 
mare  named  "Mary;"  one  wagon,  painted  red;  one  set  of 
single  harness ;  two  blankets. 

Dated  the  day  of  ,  18     . 

{Signed)  W.  X.,  _ 

Auctioneer. 
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ACTIOK  TO  FORECLOSE,  complaint  in,  520. 
notice  of  pendency  of  action,  532. 
of  no  personal  claim,  532. 
of  application  for  judgment,  533. 
affidavit  on  application  for  judgment,  533. 
order  of  reference  preliminary  to  judgment,  534. 
summons  to  attend  before  referee,  535. 

report  of  referee,  whole  amount  due,  no  infants  or  absentees,  536. 
whole  amount  not  due,  no  infants  or  absentees,  537. 
whole  amount  due,  infants  or  absentees,  539. 
judgment  of  foreclosure  and  sale,  540. 

part  only  being  due,  premises  to  be  sold  in  one  parcel,  542. 

premises  to  be  sold  in  separate  parcels,  543. 
sale  in  parcels  in  inverse  order  of  alienation,  544. 
provision  for  deficiency,  one  defendant  being  surety,  544. 
notice  of  sale  under  judgment,  545. 
terms  of  sale,  545. 
referee's  report  of  sale,  547. 
order  confirming  report  of  sale,  548. 
request  to  docket  judgment  for  deficiency,  548. 
execution  for  deficiency,  549. 
affidavit  on  applying  for  writ  of  assistance,  550. 
order  for  writ  of  assistance,  551. 
writ  of  assistance,  552. 

affidavit  on  applying  for  receiver  of  rents,  553. 
order  appointing  receiver  of  rents,  554. 
bond  of  receiver,  554. 
proceedings  to  distribute  surplus,  555. 
See  Surplus  Proceedings. 
ACTION  TO  REDEEM,  complaint  in,  566. 

with  demand  for  assignment,  567. 
order  of  reference,  mortgagee  being  in  possession,  568. 
judgment,  569. 

affidavit  of  mortgagee  of  non-payment  of  money,  570. 
final  order  dismissing  complaint,  570. 
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AFFIDAVIT,  on  applying  for  judgment  in  foreclosure,  533. 
on  applying  for  writ  of  assistance,  550. 
for  receiver  of  rents,  554. 
for  reference  as  to  surplus,  556. 
of  mortgagee  of  non-payment  in  action  to  redeem,  570. 
of  affixing  notice  of  foreclosure  by  sale  in  book  of  county  clerk, 
572. 
upon  court  house  door,  573. 
of  publication  of  notice  of  foreclosure  by  sale,  573. 
of  service  of  the  notice,  574. 
of  the  fact  of  the  sale,  574. 

CHATTEL  MORTGAGE,  ordinary  form,  582. 

statement  on  refiling,  584. 

power  of  attorney  to  foreclose,  584. 

notice  of  sale  under,  585. 
COMPLAINT,  in  action  to  foreclose,  529. 

in  action  for  strict  foreclosure,  561. 

iu  action  to  redeem,  566. 

DISCHARGE  OF  MORTGAGE,  special  proceeding  for,  579. 
petition,  579. 
order  to  show  cause,  580. 
order  of  reference,  581. 
referee's  report,  581. 
order  discharging  mortgage  of  record,  582. 

EXECUTION,  for  deficiency  after  foreclosure  and  sale,  549. 

FORECLOSURE.     See  Action  to  Foreclose;  Strict  Foreclosure ; 

Foreclosure  by  Advertisement. 
FORECLOSURE  BY  ADVERTISEMENT,  notice  of  sale,  570. 
a  short  form  of  notice,  571. 
affidavit  of  affixing  notice  in  book  kept  by  county  clerk,  572. 
made  by  any  other  person  than  the  county  clerk,  d72. 
of  affixing  notice  on  court  house  door,  573. 
of  publication  of  notice,  573. 
of  serving  notice,  574. 
of  the  fact  of  the  sale,  574. 
summary  proceeding  to  obtain  possession,  affidavit  in,  575. 
summons  in,  576. 

indorsement  upon  the  summons,  577. 
warrant  to  obtain  possession,  578. 
sheriffs  or  constable's  return  upon  warrant,  579. 

JUDGMENT,  of  foreclosure  and  sale,  540. 

part  only  being  due,  premises  to  be  sold  in  one  parcel,  543. 
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JUDGMENT— continued. 

of  foreclosure — premises  to  be  sold  in  separate  parcels,  543. 

sale  in  parcels,  in  inverse  order  of  alienation,  544. 

provision  for  deficiency,  one  defendant  being  surety,  544. 

request  to  docket,  for  deficiency,  548. 
in  strict  foreclosure,  564. 
in  action  to  redeem,  569. 

MORTGAGE  OF  PERSONAL  PROPERTY,  form  of,  582. 
See  Chattel  Mobtga&e. 

NOTICE  of  pendency  of  action  to  foreclose,  532. 
of  no  personal  claim,  532. 

of  application  for  judgment  in  foreclosure,  533. 
of  sale  under  judgment,  545. 
of  motion  for  reference  to  distribute  surplus,  557. 

to  confirm  referee's  report  as  to  surplus,  560. 
of  sale,  in  foreclosure  by  advertisement,  570,  571. 
under  chattel  mortgage,  585. 

ORDER  of  reference  to  compute,  in  foreclosure,  534. 
mortgagee  being  in  possession,  568. 
confirming  referee's  report  of  sale,  548. 
for  writ  of  assistance,  552. 
appointing  receiver  of  rents,  554.  • 
of  reference  as  to  claims  for  surplus,  557. 
extending  time  for  redemption  in  strict  foreclosure,  565. 
final,  in  strict  foreclosure,  566. 
in  action  to  redeem,  570. 
to  show  cause  in  proceeding  to  discharge  mortgage,  581. 
of  reference  in  proceeding  to  discharge  mortgage,  581. 
discharging  mortgage  of  record,  582. 

POWER  OF  ATTORNEY,  to  foreclose  chattel  mortgage,  584. 

RECEIVER  OF  RENTS,  affidavit  on  applying  for,  553. 
order  appointing,  554. 
bond  of,  1 554. 
REDEMPTION,  order  extending  time  for,  565. 

See  Action  to  Redeem. 
REFEREE'S  REPORT,  of  amount  due,  no  infants  or  absentees, '536. 
whole  amount  not  due,  no  infants  or  absentees,  537. 
whole  amount  due,  infants  or  absentees,  539. 
of  sale  in  foreclosure,  547. 
as  to  claims  for  surplus,  558. 
on  proceeding  to  discharge  mortgage  of  record.  581. 

STRICT  FORECLOSURE,  complaint  in  action  for,  561. 
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STRICT  FORECLOSURE— continued. 

judgment,  564. 

order  extending  time  for  redemption,  565. 

final  order,  566. 
SUMMARY  PROCEEDING,  to  obtain  possession  after  foreclosure,  575. 

summons  in,  576. 

indorsement  upon  the  summons,  577. 

warrant  to  obtain  possession,  578. 

sheriff's  or  constable's  return  upon  the  warrant,  579. 
SUMMONS,  to  attend  reference,  in  action  to  foreclose,  535. 

in  proceeding  to  distribute  surplus,  558. 
SURPLUS  PROCEEDINGS,  in  action  to  foreclose,  555. 

notice  of  claim  to  surplus,  555. 

affidavit  on  applying  for  reference,  556. 

notice  of  motion  for  reference,  556. 

order  of  reference  as  to  claims  for  surplus,  557. 

summons  to  attend  reference,  558. 

certificate  of  clerk  as  to  appearances  and  notices  of  claim,  558. 

referee's  report,  558. 

notice  of  motion  to  confirm  report  and  distribute  surplus,  560. 

order  directing  distribution  of  surplus,  560. 

WRIT  OF  ASSISTANCE,  affidavit  on  applying  for,  553. 
order  for, -551. 
form  of.  552. 
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ACCEPTANCE  of  conveyance  containing  covenant  to  assume,  194. 
See  Assuming  Mortgage. 
of  chattel  mortgage,  474. 
ACCOUNT  of  mortgagee  in  possession,  79. 

right  to,  of  mortgagor  of  chattels,  448. 
ACKNOWLEDGMENT,  certificate  of,  to  entitle  paper  to  record, 
148. 
who  may  certify,  148,417  n. 
ACTION  OF  STRICT  FORECLOSURE.    See  Strict  Foreclosure. 
ACTION  ON  BOND,  equity  of  redemption  cannot  be  sold,  393. 

forbidden,  after  commencing  foreclosure,  unless  authorized, 
393. 
rule  extends  to  other  actions  at  law,  393. 
and  to  action  for  deficiency,  394. 
when  authority  to  sue  will  be  given,  395. 
limit  of  the  rule,  396. 
•  foreclosure  forbidden  after  entry  of  judgment  in,  397. 
until  remedy  at  law  is  exhausted,  397. 
ACTION  TO  FORECLOSE,  who  are  proper  plaintiffs  in,  239. 
where  mortgage  is  assigned  as  security,  239. 
where  there  are  joint  mortgages,  239. 
a  surety  for  the  mortgage  debt,  240. 
an  executor  may  foreclose  against  a  co-executor,  241. 
a  legatee  of  the  mortgage,  241 . 
test  as  to  who  may  foreclose,  241. 
when  a  foreign  executor  may  foreclose,  242. 
how  objection  to,  may  be  raised,  242. 
who  are  necessary  defendants  in,  243. 

where  one  of  two  joint  mortgagees  foreclosss,  239,242. 
owner  of  equity  of  redemption,  243. 
his  wife,  203,  243. 
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ACTION  TO  FORECLOSE— continued. 

necessary  defendants — grantees  of  mortgagor,  243. 
his  heirs,  244,  245. 
his  assignee  in  bankruptcy,  244,  245. 
his  judgment  creditors,  244. 
holders  of  subsequent  liens,  244. 
tenants  in  possession,  244. 
cesluis  que  trust,  244. 

legatees  holding  interests  charged  on  the  equity,  245. 
incumbrancer  whose  claims  are  not  of  record,  24(5. 
persons  claiming  adversely  to  mortgage  not  proper  parties, 

246. 
how  defect  of  parties  may  be  objected  to,  246. 
who.  are  proper  defendants  in,  247. 
a  prior  incumbrancer,  247. 
a  mortgagor  who  has  conveyed  the  estate,  247. 

rule  where  conveyance  is  intended  as  security,  248. 

a  person  holding  a  contract  to  purchase,  248. 

a  person  obligated  to  pay  the  deficiency,  248. 

as  if  he  has  assumed  the  debt,  248. 

or  has  guaranteed  its  payment,  249. 

or  collection,  249. 
or  has  given  a  collateral  bond,  249. 
personal  representatives  of  mortgagor  not  proper  parties, 
249. 
nor  his  heirs  or  devisees  of  other  property,  250. 
when  the  assignor  of  the  mortgage  should  be  a  party,  250. 
when  the  assignment  was  as  security,  250. 
or  the  ownership  of  the  mortgage  is  disputed,  250. 
or  the  assignment  is  by  parol,  251. 
notice  of  lis  pendens  in,  253. 

See  Notice  of  Pendency  of  Action. 
is  in  the  nature  of  a  suit  in  equity,  263. 
a  jury  trial  in,  is  discretionary  with  the  court,  263. 
what  courts  have  jurisdiction,  264. 
is  a  local  action,  264. 
service  of  summons  in,  264. 
by  advertisement,  265. 
against  unknown  owners,  265. 
upon  wife  of  owner  of  equity,  265. 
appearance  of  defendants  in,  266. 
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ACTION  TO  FORECLOSE— continued. 

effect  of  unauthorized  appearance,  206. 
when  notice  of  appearance  may  be  served,  266. 
when  revivor  of  action  is  necessary,  266,  271. 
joinder  of  actions  to  foreclose,  267. 

when  two  actions  are  proper,  268. 
consolidation  of  actions  to  foreclose,  268. 
complaint  in,  269. 

where  proceedings  have  been  had  at  law,  269. 

allegation  of  interest  of  defendants,  270. 

prayer  for  judgment,  270. 

supplemental  complaint,  270. 

verification  of,  270. 
notice  of'  no  personal  claim,  271 . 

unnecessary,  except  to  save  costs,  271. 

need  not  be  served  with  complaint,  271. 
practice  in,  on  failure  to  answer,  272. 

facts  to  be  shown  on  applying  for  judgment,  273. 

affidavit  of  regularity  abolished,  274. 

notice  on  applying  for  judgment,  274,  275. 

order  of  reference  to  compute,  274. 

rule  in  New  York  and  Kings  counties,  272  n. 

proceedings  on  reference  to  compute,  275. 
defendants  infants  or  absentees,  276. 

collecting  tax  paid  by  mortgagee,  276. 
or  rent  on  leasehold,  276. 
or  insurance  premiums,  276. 

reference  as  to  sale  in  parcels,  276. 

mortgage  payable  in  installments,  278. 

where  one  defendant  answers,  278. 
opening  defaults,  278. 
form  and  contents  of  judgment,  279. 

who  may  be  appointed  referee  to  sell,  272  n.,  280. 

provision  as  to  order  of  sale  in  parcels,  280. 

where  prior  incumbrancer  is  a  defendant,  281. 

where  mortgage  is  absolute  on  its  face,  281. 

where  mortgage  is  payable  in  installments,  281,328. 
only  applies  to  covenants  to  pay  money,  282. 
judgment  for  deficiency,  282. 

against  whom  it  may  be  rendered,  282. 

must  be  asked  for  in  complaint,  283. 

38 


594  GENEEAL  INDEX. 

ACTION  TO  FORECLOSE—  continued. 

judgment  for  deficiency,  form  of,  where  one  defendant 
is  a  surety,  283,  284  n. 

may  be  rendered  though  foreclosure  is  denied,  284. 

when  execution  can  issue  on,  285. 

when  appeal  can  be  taken  from,  286. 
effect  of  judgment,  268, 285. 

what  claims  are  not  barred  by,  285. 

remedy  for  erroneous  judgment  is  by  appeal,  286. 

merger  of  mortgage  in,  286. 
effect  of  contract  subsequent  to  judgment,  286. 
what  may  be  litigated  in,  287. 

conflicting  claims  to  equity  of  redemption,  288. 

but  not  claims  prior  to  mortgage,  288. 
what  defences  may  be  interposed,  289. 

mistake  may  be  corrected,  289. 

defect  of  parties  as  a  defence,  290. 

proceedings  at  law  for  same  debt,  290. 

infancy,  291. 

failure  of  consideration  in  purchase  money  mortgage, 
292. 
there  must  be  an  eviction,  292. 
what  an  eviction  is,  293. 
what  counter-claims  are  proper,  295. 
effect  of  subject  clause  in  deed  on  right  of  defence,  298. 
appointing  receiver  of  rents,  301. 
costs  in,  308. 
extra  allowance  in,  313. 
tender  after  action  brought,  312. 
offer  to  allow  judgment,  313. 
distribution  of  surplus,  376. 

See  Surplus  Proceedings. 
stays  actions  at  law,  393. 
cannot  be  brought  after  judgment  at  law,  397, 
until  remedy  at  law  is  exhausted,  397. 
ACTION  TO  REDEEM  from  usurious  mortgage,  218.  , 
borrower  need  not  pay  sum  loaned,  216. 
but  other  persons  must  offer  to  pay  in  complaint,  216.  - 
is  a  proper  remedy  of  the  mortgagor,  230. 

and  is  generally  the  only  remedy,  230, 232. 
parties  to,  232. 
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ACTION  TO  'REDEEM.— continued. 

parties — who  may  be  plaintiff,  232. 
who  are  necessary  defendants,  233, 234. 
where  there  has  been  a  defective  foreclosure,  233. 
court  may  order  a  sale  to  adjust  equities,  233. 
may  be  united  wilh  action  to  cancel,  143,  234,236. 
complaint  in,  235. 

should  contain  offer  to  pay,  218,  235. 
judgment  in,  236. 

should  be  for  redemption  of  entire  mortgage,  236. 
should  fix  a  time  for  redemption,  237. 

usually  from  three  to  six  months,  237. 
which  time  will  not  ordinarily  be  enlarged,  237. 
though  the  court  has,  power  to  enlarge  it,  237. 
plaintiff  must  generally  pay  costs,  237,  311. 

exceptions  to  this  rule,  237,  311. 
failure  to  redeem  within  time  appointed  operates  as  a  fore- 
closure, 238. 
but  a  final  order  must  be  entered,  238. 
defendant  may  ask  for  foreclosure,  238. 
appointing  receiver  of  rents,  301. 
ADJOURNMENT  of  sale  under  judgment,  323. 
when  ordered  by  the  court,  324,  325. 
of  sale  in  foreclosure  by  advertisement,  409. 
ADVERSE  POSSESSION,  lien  destroyed  by,  139. 

title  by,  purchaser  at  foreclosure  sale  must  take,  359. 
AFFIDAVITS  in  foreclosure  by  advertisement,  417,  420. 
who  may  make,  417. 

by  whom  oaths  may  be  administered,  417  n. 
recording  of,  418. 
operate  as  a  conveyance,  419. 
ALLOWANCES,  in  addition  to  costs,  313. 

in  surplus  proceedings,  387. 
APPEALS  from  judgment  for  deficiency,  286. 

from  order  granting  or  denying  a  resale,  352. 
APPEARANCE  in  action  to  foreclose,  266. 
unauthorized,  266. 

when  notice  may  be  served,  266,  271. 
what  notices  defendant  who  appears  is  entitled  to,  275. 
ASSIGNEE  IN  BANKRUPTCY   necessary  party   to   foreclosure, 

244,  245. 
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ASSIGNEE  OF  MORTGAGE,  when  bound  by  agreement  for  pri- 
ority, 96. 
should  require  production  of  bond,  102. 
takes  subject  to  equities  of  the  debtor,  103. 
or  of  holders  of  other  liens,  106. 
or  of  claimants  to  the  mortgage,  109. 
rights  of,  rules  for  determining,  112. 
when  protected  by  estoppel,  112. 
See  Estoppel. 
should  give  notice  of  assignment  to  mortgagor,  118. 

and  record  the  assignment,  1 19. 
may  receive  payment,  though  assignment  be  as  security,  123. 
has  an  insurable  interest,  175. 

may  foreclose,  though  assignment  be  as  security,  239. 
assignor  should  be  made  a  party,  250. 
and  should  be  notified  of  any  defence,  252. 
ASSIGNMENT  of  vendor's  lien,  30. 

of.  debt,  carries  the  mortgage,  16,  101. 
and  collateral  covenants,  101. 

unless  they  be  not  assignable,  101 . 
of  mortgage,  may  be  by  parol,  101. 

apart  from  debt  is  a  nullity,  16,  101. 

where  there  is  no  personal  covenant,  13,  102. 
in  cases  of  chattel  mortgage  after  default,  457. 
bond  should  be  produced,  102. 
is  subject  to  equities  of  the  debtor,  103. 

and  holders  of  junior  liens,  106. 
when  subject  to  equities  of  other  claimants  to   mort- 
gage, 108. 
where  negotiable  note  is  secured  by,  109. 
rules  for  determining  what  equities  are  destroyed   by, 

112. 
what  covenants  are  implied,  117. 

when  implied  covenants  may  be  enforced,  117. 
notice  of  assignment  to  mortgagor,  118. 

when  recording  operates  as,  119. 
to  junior  incumbrancer,  when  compelled.  128,  222. 
record  of,  must  be  among  mortgages,  131,  161. 
is  notice  to  subsequent  assignees,  159. 
but  not  to  mortgagor,  119,  159. 
or  his  grantee,  160. 
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ASSIGNMENT— continued. 

record  of — except  for  certain  purposes,  160. 

at  a  discount,  not  usurious,  206. 

unless  mortgage  be  without  consideration,  206. 

infected  with  usury  but  given  for  prior  valid  debt,  208. 

when  compelled  in  favor  of  person  redeeming,  128,  222. 
when  not  necessary,  222. 
of  chattel  mortgage,  457. 

need  not  be  filed,  503. 
ASSIGNOR  OF  MORTGAGE,  cannot  plead  usury,  214,  215. 

unless  assignment  be  a  cover  for  usury,  214. 
'impliedly  warrants  its  validity,  1 17,  252. 
should  be  notified  of  defence,  252. 
ASSUMING  MORTGAGE,  nature  of  agreement,  185. 

is  not  an  agreement  to  pay  debt  of  another,  185. 

and  may  be  by  parol,  185. 
agreement  is  commonly  recited  in  conveyance,  185. 
grantee  becomes  the  primary  debtor,  92,  186. 

and  grantor  is  his  surety,  186. 
mortgagor  may  be  released  by  creditor,  187.      , 

if  grantee  acquires  mortgage  it  is  discharged,  187. 
grounds  of  enforcing  agreement,  187. 
where  grantor  is  not  personally  liable,  188,  191. 
action  at  law  upon  agreement,  189. 
where  agreement  is  made  by  junior  mortgagee,  190. 
defences  to  covenants,  192. 

mortgagee  must  claim  under  contract  made  by  grantor,  193. 
a  promise  to  assume  will  not  be  implied,  194. 
how  covenant  is  construed,  194. 
grantee  must  have  accepted  conveyance,  194. 

recording  only  prima  facie  evidence  of  acceptance,  194. 
fraud  or  mistake  as  a  defence,  194. 

burden  of  proof  in  such  cases,  194. 
effect  of  release  of  grantee  by  grantor,  1 94. 
liability  of  married  woman  on,  199. 
when  grantee  who  has  not  assumed  is  liable,  304. 
in  cases  of  chattel  mortgages,  455,  456. 

BADGE  OF  FRAUD,  in  chattel  mortgage,  475. 

continued  possession  of  mortgagor  is,  475. 
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BADGE  OF  FRAUD— con  tinned. 

possession  of  mortgagor,  though  the  mortgage  be  filed,  495. 
overstating  claim  of  the  mortgagee,  481. 
BANKRUPTCY.     See  Assignee  in  Bankruptcy. 
BOND,  carries  no  presumption  of  validity,  103. 

purchaser  should  require  production  of,  102. 

possession  of,  not  evidence  of  a  loan,  103. 

failure  to  produce,not  notice  to  mortgagor  of  assignment,l  1 8. 

unless  the  payment  is  of,whole  amount,  124. 
when  possession  of,  is  evidence  of  authority  to  collect,  123. 

or  of  title,  160. 
should  be  produced  on  receiving  final  payment,  124. 
and  surrendered  to  the  person  who"pays,  124. 
See  Action  on  Bond. 
BOTTOMEY  BONDS,  nature  and  lien  of,  524. 

need  not  be  filed,  526. 
BURDEN  OF  PROOF,  on  allegation  that  deed  is  a  mortgage,  14. 
and  that  it  is  void  for  usury,  23. 
as  to  acceptance  of  deed  containing  covenant  to  assume,  194. 
of  validity  of  chattel  mortgage,  mortgagor  being  in  posses- 
sion, 476. 

CANAL  BOAT,  mortgage  of,  517. 

must  be  filed  in  auditor's  office,  517. 

and  also  as  a  chattel  mortgage,  517. 

certified  copy  of,  as  evidence,  521. 
CESTUI  QUE  TRUST,  with  rights  of  a  mortgagor,  12. 

when  necessary  party  to  action  to  redeem,  234. 
to  action  to  foreclose,  244. 
CHATTEL  MORTGAGE  on  fixtures,  as  against  mortgagee  of  land,47. 

on  emblements,  52. 

definition  of,  427. 

valid  between  the  parties,  though  by  parol,  428. 

and  against  third  persons  if  property  is  delivered,  428. 

absolute  transfer  shown  by  parol  to  be  a  mortgage,  428. 

differs  from  a  pledge,  429,  432. 
(See -Pledge. 

mortgagee  holds  a  title,  429. 

form  of  words  to  constitute,  430. 

rights  under,  differ  from  rights  under  pledges,  434. 

rights  of  parties  under,  442. 
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CHATTEL  MORTGAGE— continued. 

mortgagee  is  entitled  to  possession,  442. 

unless  mortgage,  provides  otherwise,  442. 

special  agreements  for  possession,  443. 
title  of  mortgagee,  debt  payable  in  installments,  445. 

mortgage  made  to  several  persons,  445. 
rights  of  mortgagee  at  law  after  default,  445. 
rights  of  mortgagor  at  law  after  default,  446. 

in  equity  after  default,  447. 
liabilities  and  duties  of  mortgagee  on  taking  possession,  449. 
foreclosure  of,  451. 1 

when  may  be  by  private  sale,  451,  452. 

who  may  purchase,  454. 

surplus  belongs  to  mortgagor,  450. 
enforcing  liability  for  deficiency,  455. 
assignments  of,  457. 

apart  from  the  debt,  457. 

after  default,  457. 

assignee  takes  subject,to  equities,  458. 

rule  as  to  negotiable  instruments,  458. 
liability  of  mortgagor  for  conversion  of  property,  446,458. 

rule  where  property  is  sold  by  assignee  of  mortgagor,458. 

or  by  an  officer  of  the  law,  459. 
when   disposition   of    property  by  mortgagor  is  a  misde- 
meanor, 459.. 
when  lien  is  discharged  by  act  of  mortgagee,  459. 
rights  under  successive  mortgages  of  same  chattels,  460. 
priority  of  mortgages  independent  of  recording  acts,  462. 
priority  as  against  liens  for  valuable  services,  463. 
what  debts  may  be  secured  by,  466. 

presumption  where  new  advances  are  made,  467. 
what  law  controls  as  to  validity,  467. 
what  description  of  property  is  sufficient,  469. 

schedule,  if  annexed,  is  part  of  the  mortgHge,  470. 
what  interests  in  chattels  may  be  mortgaged,  470. 
when  lien  attaches  to  property  not  described,  473. 
must  be  accepted  by  mortgagee,  474. 
validity  of,  as  against  creditors  and  purchasers,  475. 

continued  possession  of  mortgagor  a  badge  of  fraud,  475. 

what  constitutes  an  actual  change  of  possession,  477. 

overstating  claims  of  mortgagee,  481. 
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CHATTEL  MORTGAGE— continued. 

validity— effect  of  agreement  that  mortgagor  may  sell,  481. 

when  void  only  in  part,  487. 

who  may  dispute  validity,  488. 

how  question  of  validity  may  be  contested,  491. 
filing  of,  494. 

when,  where  and  how  filed,  494. 
certified  copy  as  evidence,  497. 

refiling,  498. 

statement  of  mortgagee's  interest  on  refiling,  501. 

when  filing  is  unnecessary,  502. 

who  may  take  advantage  of  omission  to  file,  504. 
execution  against  mortgaged  chattels,  508. 

when  interest  of  mortgagor  may  be  seized,  508. 

when  interest  of  mortgagee  may  be  seized,  509. 

when  interest  of  mortgagor  cannot  be  seized,  509. 

where  mortgaged  chattels  are  exempt,  511. 

when  execution  becomes  a  lien,  511. 

sale  by  sheriff  ignoring  the  mortgage,  512. 

in  what  parcels  property  should  be  sold,  513. 

remedy  of  mortgagee  for  an  improper  sale,  514. 
of  ships  and  vessels,  517. 

filing  and  recording,  517. 

proving  mortgage  in  judicial  proceedings,  521. 

liability  of  mortgagee  for  supplies  and  repairs,  521. 
■    ■    liens  for  supplies  and  repairs,  523. 
COLLATERAL  SECURITY  does  not  extinguish  mortgage,  132. 
though  payment  of,  does  extinguish  mortgage,  135. 
where  payment  of,  appears  by  records,  purchaser  is  pro- 
tected, 135. 

though  proceedings  be  irregular,  135. 
COMPLAINT  in  action  to  redeem,  218,  235. 
in  action  to  foreclose,  269. 

proceedings  at  law  for  same  debt,  269. 

allegation  as  to  junior  liens,  270. 

prayer  for  judgment,  270. 

supplemental,  270. 

verification  of,  270. 
COMPOUND  INTEREST,  when  allowed,  88. 
CONDITIONAL  SALES  of  real  estate,  19-23. 
enforced  according  to  their  terms,  19. 
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CONDITIONAL  SALES— continued. 

how  they  differ  from  mortgages,  19. 
existence  of  a  debt  as  a  test,  20. 
remedies  of  the  parties  as  a  test,  21 . 
inadequacy  of  consideration  as  a  test,  2). 
nature  of  prior  negotiations  as  a  test,  22. 
of  chattels  when  held  to  be  valid,  435. 
though  made  to  secure  a  debt,  438. 
need  not  be  filed,  439. 
but  filing  will  not  change  their  nature,  439. 
when  void  as  against  purchasers  and  creditors,  440. 
vendor  is  owner  until  condition  is  performed,  439,440. 
CONSOLIDATION  of  actions  to  foreclose,  268. 
CONTRACT  of  purchaser  at  foreclosure  sale,  356. 

See  Sale  in  Foreclosure. 
CONVERSION,  by  wrong-doer,  action  by  mortgagee,  444. 
when   mortgagor  of  chattels  is  liable  for,  446,  458. 
amount  of  debt,  the  measure  of  damages,  447. 
CONVEYANCE  executed  by  mortgagee,  effect  of,  131. 

subject  to  mortgage,  effect  of,  298. 
CORPORATION  cannot  interpose  defence  of  u<sury,  215. 

except  to  protect  rights  derived  from  other  persons,  215. 
appointing  receiver  of  property  of,  304. 
COSTS  in  action  to  foreclose,  308.  • 
are  discretionary,  308. 
when  denied,  309,  311. 
effect  of  notice  of  no  personal  claim,  310. 
in  action  to  redeem,  237,  311. 
tender  of,  after  action  brought,  312. 
effect  of  offer  of  judgment  on,  313. 
extra  allowances  of,  313. 

of  sale  in  foreclosure,  when  charged  on  plaintiff,  320. 
in  surplus  proceedings,  387. 
in  foreclosure  by  advertisement,  421 . 
COUNTER-CLAIM  in  action  to  foreclose,  295. 
COVENANT  of  title  in  mortgage,  17. 

to  pay,  not  implied  in  mortgage,  102. 
to  assume  payment  of  mortgage,  185. 
See  Assuming  Mortgage. 
CREDITOR  may  contest  chattel  mortgage  as  fraudulent,  488. 
or  as  usurious,  491. 
how  such  contest  may  be  made,  491. 
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CROSS-BILL,  before  the  code,  297. 
CURTESY  in  equity  of  redemption,  202. 

DEBT  must  exist  to  constitute  mortgage,  20. 

assignment  of,  does  not  transfer  vendor's  lien,  29. 
validity  of,  by  what  law  judged,  35. 
of  deceased  owner  of  land  is  a  lien,  43. 
payment  of,  discharges  lien,  60,  65. 
extending  time  for  payment  of,  64. 

See  Time. 
is  not- paid  by. taking  new  note,  66. 
transfer  of,  carries  the  mortgage,  101. 
and  collateral  covenants,  101. 
DEFAULT,  practice  on,  in  action  to  foreclose,  272. 

opening,  in  action  to  foreclose,  278. 
DEFEASANCE  may  be  in  separate  instrument,  13. 
or  may  rest  wholly  in  parol,  14. 
presumption  against,  when  by  parol,    14. 
if  by  parol,  new  advances  will  be  secured,  59. 
may  be  released  or  qualified  by  parol,  60. 
purchaser  from  mortgagee  without   notice   protected 

156,  221. 
mortgagor's  interest  may  be  released  by  parol,  220. 
of  chattel  mortgage  may  be  by  parol,  428. 
DEFECTIVE  FORECLOSURE,  rights  of  purchaser  under,  365. 
remedied  by  strict  foreclosure  or  by  redemption,  391. 

same  rule  when  foreclosure  is  by  advertisement,  416. 
DEFENCE,  of  unexpired  credit,  65. 

to  bond  not  impaired  by  assignment,  103. 
when  negotiable  note  is  secured  by  mortgage,  109. 
when  destroyed  by  estoppel,  1 12. 
See  Estoppel. 
to  action  on  covenant  to  assume  mortgage,  1 92. 
in  action  to  foreclose,  what  is  proper,  287. 
effect  on,  of  taking  property  subject  to  mortgage,  298. 
DEFICIENCY,  when  married  woman  is  liable  for,  198. 
See  Married  Woman. 
persons  obligated  for,  may  be  made  parties  to  foreclosure, 

248., 
judgment  for,  282. 

form  of,  in  special  cases,  283,  284,  n. 
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DEFICIENCY— continued. 

judgment  for,  when  execution  can  issue  on,  285. 

when  appeal  can  be  taken  from,  286. 
grantee  who  has  not  assumed,  when  held  for,  304. 
after  foreclosure/of  chattel  mortgage,  455. 
DELIVERY  essential  to  constitute  a  pledge,  429. 
what  constitutes,  430,  477. 

where  chattels  are  in  possession  of  third  person,  431, 

477. 
of  stock  in  a  corporation,  4.31. 
DESCRIPTION  of  property  in  chattel  mortgage,  469. 

schedule  is  a  part  of,  470. 
DISCHARGE,  by  release  of  land  primarily  liable,  94. 
by  laches  of  mortgagor,  94. 
by  tender,  124. 

See  Tender. 
by  merger,  129,  132,  187. 

See  Merger  and  Extinguishment. 
pro  tanto,  by  release  of  parcel  primarily  liable,  94,  135. 

See  Release. 
by  extending  time,  69,  138. 
by  estoppel,  139. 
by  lapse  of  time,  139. 
upon  the  record,  141. 

See  Satisfaction. 
of  chattel  mortgage  by  act  of  mortgagee,  459. 
DOWER  in  equity  of  redemption,  202. 

not  allowed  in  England,  202. 
not  allowed  against  purchase  money  mortgage,  97,  203. 

reason  for  the  rule,  203. 
is  inferior  to  vendor's  lien,  203. 

not  extinguished  by  foreclosure  unless  wife  be  a  party,  203. 
right  of,  attaches  to  surplus  moneys,  203. 

rule  where  surplus  is  distributed  in  lifetime  of  husband, 
204. 
must  pay  its  full  share  of  mortgage,  204. 

and  of  the  interest  thereon,  204. 
and  only  attaches  to  equity  of  redemption,  204. 
but  after  mortgage  is  paid,  to  the  whole  estate,  205. 
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D  0  WE  R — continued. 

widow  may  redeem  from  mortgage,  205. 
not  chargeable  with  costs  in  surplus  proceedings,  205,  388. 
EJECTMENT  by  the  mortgagee,  abolished  by  statute,  16,  79,  397. 
will  not  lie  against  mortgagee  in  possession,  16,  230,  397. 
unless  after  payment  or  tender,  232,  398. 
nor  against  equitable  mortgagee,  34. 
EMBLEMENTS,  lien  of  mortgage  on,  51. 
at  common  law,  51. 
pass  to  purchaser  at  foreclosure  sale,  52. 

_  unless  they  be  reserved,  52. 
may  be  mortgaged  as  chattels,  52,  471. 
EQUITABLE  MORTGAGE,  definition  of,  24. 
by  deposit  of  title  deeds,  25. 

effect  of  recording  acts  on,  25. 
by  agreement  of  parties,  26. 
in  favor  of  vendor,  27. 

See  Vendor's  Lien. 
priority  of,  33. 

against  subsequent  purchasers,  33. 
or  heirs,  33. 

or  widow's  claim  for  dower,  33. 
or  judgment  creditors,  33. 
or  assignees  of  the  debtor,  33. 
where  the  debtor  conveys,  but  retains  an  interest,  34. 
what  notice  of,  will  bind  a  purchaser,  34. 
remedies  proper  for  holder  of,  34. 
owner  of,  may  retain  possession,  34. 
instruments  constituting,  may  be  recorded,  146. 
EQUITIES  of  obligor,  not  destroyed  by  assignment,  103. 
nor  those  of  junior  incumbrancers,  104. 
latent,  105. 

of  holders  of  liens  anterior  to  the  assignment,  106. 
of  persons  claiming  rights  in  the  mortgage,  1'09.  ' 
rules  for  determining  what,  are  destroyed  by  assignment, 

llf». 
may  be  destroyed  by  estoppel,  1 12. 
See  Estoppel. 
EQUITY  OF  REDEMPTION,  history  of,  6. 
rule  of  equity  in  relation  to,  8. 
recognition  of,  in  courts  of  law,  9,  10. 


GENERAL  INDEX.  605 

EQUITY  OF  REDEMPTION— continued. 

to  -whom  it  belongs,  11. 

nature  of,  15. 

may  be  sold  on  execution,  15. 

dower  in,  202. 

curtesy  in,  202. 

purchaser  of,  cannot  set  up  usury,  211. 

and  mortgagor  cannot  authorize  him  to  do  so,  213. 

might  better  be  termed  right  of  redemption,  219. 
and  constitutes  estate  of  mortgagor,  219. 

how  extinguished,  219. 

may  be  surrendered  to  mortgagee,  220. 

if  defeasance  is  parol,  surrender  may  be  parol,  220. 
See  Redemption. 

defences  by  grantee  of,  287,  298. 

of  chattels  cannot  be  sold  on  execution,  393. 
ESTOPPEL  of  mortgagor,  by  covenants  of  title,  17,  18. 

may  operate  as  an  equitable  grant,  112,  116. 

may  destroy  equities,  112. 

estoppel  in  pais,  113. 

statement  must  be  believed  to  be  true,  114. 

must  be  acted  upon,  114,  116. 
«  must  be  fairly  obtained,  115. 

will  not  justify  the  recovery  of  usurious  profits,  115. 

will  not  protect  a  stranger,  116. 

when  mortgage  may  be  discharged  by,  139. 

when  silence  of  mortgagee  will  operate  as,  154. 

by  covenants  for  title  contained  in  mortgage,  157. 
EVIDENCE,  of  fraud,  continued  possession  of  mortgagor  of  chat- 
tels in,  475. 
even  though  the  mortgage  be  filed,  495. 

certified  copy  of  chattel  mortgage  evidence  only  of  fact  of 
filing,  497. 
of  mortgage  on  canal  boat,  521. 
of  mortgage  on  vessel  of  the  United  States,  521. 
EXECUTION  against  separate  estate  of  married   woman  for   de- 
ficiency, 202. 

for  deficiency,  in  action  to  foreclose,  285. 

against  purchaser  of  chattel  sold  on  condition,  439. 

sale  of  mortgaged  chattels  under,  does  not  constitute  a  con- 
version, 459. 
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EXECUTION—  continued. 

when  lien  of,  attaches  on  chattels,  492. 

equitable  relief  in  aid  of,  493. 

when  interest  of  mortgagor  of  chattels  may  be  seized,  508. 

when  it  cannot  be  seized,  509. 

when  interest  of  mortgagee  of  chattels  may  be  seized,  509. 

where  there  are  two  mortgages,  51 0. 

where  exempt  property  is  mortgaged,  511. 

when  execution  becomes  a  lien,  511. 

how  the  sheriff  should  sell,  512. 

consequences  of  a  sale  which  ignores  the  mortgage,  512. 

in  what  parcels  the  property  should  be  sold,  513. 

remedy  of  mortgagee  fpr  sale  in  improper  manner,  514. 

EXECUTOR  OR  ADMINISTRATOR  may  receive  payment,  121. 

foreign,  may  receive  payment,  121. 

unless  there  be  a  domestic,  123. 

but  cannot  foreclose  by  action,  122. 

may  foreclose  by  advertisement,  405. 

how  designated  in  mortgage,  239. 

may  foreclose  against  his  co-executor,  241. 

service  of  notice  on,  in  foreclosure  by  advertisement,  405. 

EXEMPT  PROPERTY,  mortgages  of,  36. 

chattel  mortgages  of,  511. 

EXTENDING  TIME  for  payment  of  mortgage  debt,  64. 

See  Time. 

EXTINGUISHMENT  of  inferior  security  by  taking  a  higher,  132. 

does  not  destroy  collateral  security,  132. 

as  where  judgment  is  collateral  to  mortgage,  132. 

or  new  mortgage  is  given  for  taxes  paid  by  mortgagee, 
132. 

of  debt  where  mortgage  is  taken  without  covenant,  133. 

does  not  take  place  where  new  note  is  given,  133. 

but  may  if  parties  so  agree,  133. 
principle  on  which  doctrine  is  applied,  134. 
of  valid  debt  not  accomplished  by  taking  void  mortgage,  134. 

nor  of  valid  mortgage  by  entry  of  void  judgment,  134. 
of  original  debt  by  payment  of  collateral  security,  134. 

test  in  such  cases,  135. 

when  the  records  show  such  payment,  135. 
FEES  of  referee  on  sale  in  foreclosure,  325. 


GENERAL  INDEX.  607 

FILING  OF  CHATTEL  MORTGAGE,  where  mortgagor   retains 

possession,  494. 
statutory  provisions,  494. 
mortgage,  though  filed,  is  presumed  to  be  fraudulent,  425. 

and  if  not  filed  is  absolutely  void,  495. 
where  mortgage  or  a  copy  should  be  filed,  495. 

at  actual  residence  of  mortgagor  at  time  of  execution, 
496. 

when  mortgagor  is  a  corporation,  496. 

when  mortgagor  is  a  non-resident,  496. 
how  mortgage  or  a  copy  must  be  filed,  496. 
effect  of  omission  of  clerk  to  index,  497. 
effect  of  delay  in  filing,  497. 
effect  of  error  in  the  copy  filed,  497. 
certified  copy  is  evidence  only  of  the  filing,  497. 
refiling,  498. 

mortgage  must  be  refiled  every  year,  499. 

effect  of  omission  to  refile,  500. 

where  mortgage  must  be  refiled,  500. 

statement  of  mortgagee's  interest  on  refiling,  501. 
when  filing  is  unnecessary,  502. 

where  there  is  an  actual  delivery,  502. 

or  an  actual  change  of  possession  is  impossible,  502. 
absolute  transfers  need  not  be  filed,  503. 

unless  intended  as  security,  503. 
assignments  of  chattelmortgages  need  not  be  filed,  503. 
mortgage  covering  real  estate  and  chattels  must  be  filed,  503. 

exception  as  to  railroad  mortgage,  504. 
who  may  take  advantage  of  omission  to  file,  504. 

subsequent  purchasers  or  .mortgagees  in  good  faith,  505. 

or  creditors  whether  prior  or  subsequent,  505. 
and  though  they  had  notice,  505. 

purchaser  must  have  paid  value,  505. 

without  notice  of  the  mortgage,  505. 
subsequent  to  the  omission  to  file,  506. 

wrong-doer  not  benefited  by  omission  to  file,  507. 
does  not  affect  "rights  of  parties  to  the  mortgage,  507. 
FIXTURES,  lien  of  mortgage  upon,  46. 
what  are,  46,  48. 
which  do  not  belong  to  the  mortgagor,  46. 

or  have  been  mortgaged  as  chattels,  47. 
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FIXTURES— continued. 

rolling  stock  of  a  railroad,  50,  504. 
when  detached  are  released  from  lien,  53. 
action  for  damages  for  removing,  54. 
FORECLOSURE  mortgage  under  seal,  but  debt  barred  by  lapse  of 

time,  140. 
where  debt  is  discharged  under  insolvent  law,  141 . 
commencement  of,  revives  right  of  redemption,  141. 
failure  to  redeem  in  action  for  redemption  operates  as,  238. 
of  chattel  mortgage,  451,453. 

who  may  purchase  at  sale,  454. 

enforcing  claim  for  deficiency,  455. 
See    Action    to    Foreclose  ;     Foreclosure    by    Advertisement  ; 

Strict  Foreclosure. 
FORECLOSURE  BY  ADVERTISEMENT.     General  policy  of  the 

statute,  399. 
statute  must  be  strictly  pursued,  400. 

regulates  the  remedy  and  not  the  right,  400. 
what  mortgages  may  be  foreclosed,  401. 

must  be  recorded,  401 . 

must  be  for  a  certain  amount,  402. 
who  may  foreclose,  402. 

foreign  executor  or  administrator,  402. 
rule  where  mortgage  has  been  paid,  403. 

or  amount  has  been  tendered,  403. 

or  mortgage  is  usurious,  209,  403. 

duty  of  mortgagor  in  such  cases,  403. 
publishing,  posting  and  serving  notices,  403. 

in  what  paper  to  be  published,  405. 

service  by  mail,  405. 

who  should  be  served,  406. 
contents  of  notice  of  sale,  407. 

effect  of  inaccuracies,  408. 
postponing  the  sale,  409. 
'     .should  be  published,  409. 

ordinary  practice  on  postponing  sale,  410. 
manner  of  conducting  sale,  410* 

substantially  as  in  sale  by  referee,  410. 
See  Sale  in  Foreclosure. 
who  may  purchase,  410,  412. 
rule  as  to  sale  in  separate  parcels,  41 1 . 
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FORECLOSURE  BY  ADVERTISEMENT—  continued. 
terms  of  the  sale,  411. 

rule  where  mortgage  is  payable  in  installments,  412. 
restraining  the  sale  by  injunction,  412. 

where  too  much  is  claimed  in  the  notice,  412. 

some  good  reason  must  be  shown,  413. 

lands  being  out  of  this  State,  41 3. 
appointing  a  referee  to  conduct  the  sale,  413. 
when  the.  sale  will  be  set  aside,  414. 

parties  to  the  action  to  set  aside  sale,  414. 

effect  of  setting  aside  the  sale,  414. 

rule  where  mortgagor  receives  the  surplus,  414. 
title  under  the  foreclosure,  415. 

as  against  infants,  415. 

as  against  persons  not  notified,  415. 
defective  sale  may  be  cured  by  strict  foreclosure,  416. 
evidence  of  the  foreclosure,  417. 

who  may  make  affidavits,  417. 

affidavits,  how  verified,  417. 

requisites  of  affidavits,  420. 

recording  the  affidavits,  418. 

affidavits  operate  as  a  conveyance,  419. 
when  title  passes  to  the  purchaser,  418. 
remedying  defects  in  affidavits,  420. 
costs  of  foreclosure,  421. 
distribution  of  surplus,  422. 

by  the  surrogate  in  certain  cases,  423. 

by  the  Supreme  Court,  423. 

rules  of  the  Supreme  Court  apply,  424. 

is  surplus  real  or  personal  property,  425. 
how  purchaser  may  obtain  possession,  425. 

by  summary  proceedings,  425. 

what  questions  may  be  raised  in  such  proceedings,  426. 

FOREIGN    EXECUTOR    OR    ADMINISTRATOR   may  receive 
payment,  121. 

unless  there  be.  a  domestic  executor  or  administrator, 
123. 
cannot  foreclose  in  our  courts,  122,  242. 

though  his  assignee  may,  122. 

how  objection  may  be  raised,  242. 
may  foreclose  by  advertisement,  243. 

39 
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FORMS,  index  to,  587. 

FRAUD,  as  a  ground  for  a  resale  in  foreclosure,  348. 

chattel  mortgage  void  for,  475. 
FUTURE  ADVANCES,  mortgages  for,  57. 

need  not  specify  object,  57. 

may  be  in  form  for  a  certain  sum,  59. 

or  for  indefinite  advances,  59. 

where  defeasance  is  by  parol,  59. 

priority  of,  CO. 

what  is  notice  of  prior  rights  to  holder  of,  61. 

recording  of,  62. 
chattel  mortgage  for,  466. 

GRANTEE  of  mortgagor,  who  assumes  payment,  186. 
See  Assuming  Mortgage. 
what  defences  are  proper  by,  287. 

when  held  for  deficiency,  though  he  does  not  assume,  304. 
GUARANTOR  has  an  insurable  interest,  174. 

cannot  set  up  usury  in  mortgage  assigned  by  him,  214,  215. 
unless  assignment  be  a  cover  for  usury,  214. 
or  guaranty  be  for  accommodation,  214. 
is  a  proper  party  to  foreclosure,  249. 
should  be  notified  of  any  defence,  252. 
GUARANTY  passes  by  assignment  of  mortgage,  101. 
unless  it  be  not  assignable,  101. 
to  what  extent  implied  by  assignment,  117. 
liability  of  married  woman  on  covenant  of,  201. 

HABITUAL  DRUNKARDS,  mortgaging  lands  of,  39. 
HUSBAND  AND  WIFE. 

See  Married  Woman. 

IMPROVEMENTS  are  subject  to  vendor's  lien,  28. 

when  mortgagee  in  possession  may  be  allowed  for,  83. 

INADEQUACY  OF  CONSIDERATION,  test  to  distinguish  condi- 
tion sales  from  mortgages,  21. 

not  a  grqund  for  a  resale  in  foreclosure,  344. 
INFANTS,  mortgaging  lands  of,  38. 

purchase  money  mortgage  by,  291. 

when  protected  by  ordering  a  resale,  350. 
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rights  of,  on  judgment  for  strict  foreclosure,  390. 
are  cut  off  by  foreclosure  by  advertisement,  415. 
chattel  mortgage  executed  by,  466. 
INJUNCTION  to  restrain  waste,  51,  52. 

against  mortgagee  in  possession,  53. 

may  be  obtained  by  a  surety,  53. 

only  applies  to  future  waste,  53. 

principles  on  which  it  is  granted,  54. 
will  not  be  granted  to  compel  repairs,  54. 
to  restrain  foreclosure  until  expiration  of  credit,  65. 
to  restrain  foreclosure  by  advertisement,  403,  412. 
in  action  to  set  aside  fraudulent  chattel  mortgage,  492. 
to  restrain  foreclosure  of  chattel  mortgage,  449. 

or  protect  possessory  right  of  mortgagor,  449. 
INSUEANCE,  agreement  to  pay  premium,  37. 

is  not  implied,  87. 
mortgagor  has  insurable  interest,  174. 

though  the  conveyance  be  absolute  on  its  face,  174. 

and  mortgagee,  174. 

and  surety  for  mortgage  debt,  174. 

and  assignee  of  mortgage,  175. 
when  insurable  interest  of  mortgagor  ceases,  175. 
purchaser  at  foreclosure  has  insurable  interest,  175. 

if  he  fails  to  insure  the  loss  will  be  his,  176. 
form  of  contract  for,  176. 
obtained  by  mortgagor  cannot  be  reached  by  mortgagee,  176. 

except  in  special  cases,  176. 
for  benefit  of  whom  it  may  concern,  176. 
"  loss,  if  any,  payable  to  mortgagee,"  177. 

how  policy  may  be  avoided,  177,  178. 

the  mortgagee  may  sue  for  loss,  178. 
".mortgagee  clause"  in  policy,  179. 
rights  of  parties,  premium  paid  by  mortgagor,  179. 

premium  paid  by  mortgagee,  180. 
procured  at  expense  of  mortgagor  protects  both  interests, 

180. 
is  not  of  the  debt  but  of  the  property,  181. 
when  insurer  is  subrogated  to  rights  of  mortgagee,  183. 
mortgagee  not  entitled  to  debt  and  insurance  money,  183. 
insurer  subrogated  only  on  equitable  grounds,  184. 
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insurer  not  subrogated  where  mortgagor  pays  premium,  184. 
INTEREST,  rule  for  computing,  87. 

compound,  when  allowed,  88. 

rate  of,  88. 
INTEREST  CLAUSE,  nature  of,  76. 

may  be  inserted  under  power  to  execute  mortgage,  37. 

will  be  enforced,  76. 

but  will  not  be  implied,  76. 

if  contained  in  bond  alone,  this  is  sufficient,  76. 
but  not  so  if  in  mortgage  alone,  77. 

duty  of  mortgagor  under,  77. 

practice  where  mortgagor  has  excuse  for  not  paying  in  time, 
78. 

effect  of  unconditional  receipt  of  interest,  78. 

what  is  a  waiver  of,  78. 

JOINDER  of  actions  to  foreclose,  267. 

JUDGMENT  against  mortgagor  does  not  bind  his  prior  grantee,  211. 

where  one  defendant  succeeds  on  ground  of  usury,  21 1 . 

in  action  to  redeem,  236. 

effect  of  failure  to  file  lis  pendens,  261. 

form  of,  in  action  to  foreclose,  279. 

for  deficiency,  282. 

effect  of,  in  action  to  foreclose,  268,  285. 

may  be  controlled  by  subsequent  agreement,  286. 

questions  not  disposed  of  by,  370. 

in  strict  foreclosure,  391 . 
JUDICIAL  SALE. 

See  Sale  in  Foreclosure. 

JUNIOR    INCUMBRANCER,  paid  mortgage   cannot  be  revived 

against,  60,  65. 
rights  of,  against  mortgage  for  future  advances,  61. 
when  he  may  control  remedy  of  prior  mortgagee,  95. 
equities  or  defences  of,  not  impaired  by  assignment,  104. 
effect  of  tender  by,  127. 
may  redeem  mortgage,  221. 
and  obtain  an  assignment,  222. 
but  not  unless  his  debt  be  due,  224. 

except  in  special  cases,  224. 
is  a  necessary  party  to  foreclosure,  244. 
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may  be  protected  by  ordering  sale  to  create  surplus,  332. 
or  by  regulating  order  of  sale,  336. 

may  set  up  usury  in  surplus  proceedings,  385. 

of  chattels,  may  contest  prior  mortgage  as  fraudulent,  490. 
or  as  usurious,  491. 
how  such  contest  may  be  made,  491. 

of  chattels,  may  take  advantage  of  omission  to  file  mort- 
gage, 505. 
JUSTICES    OF    THE    PEACE   may  administer  oaths  and  take 
acknowledgments,  417  n. 

KINGS  COUNTY,  clerk  of  court  of  record  cannot  be  referee,  272  n. 
nor  receiver,  305. 

LATENT  EQUITIES,  rule  as  to,  105. 
LEASE,  vendor's  lien  extends  to  renewal  of,  29. 
mortgage  on,  extends  to  renewal^  45. 
mortgagor  cannot  destroy  lien,  45. 
mortgagee  when  liable  for  rent,  45. 
rule  with  regard  to  fixtures,  49. 
must  be  paid  out  of  personal  assets,  91. 
cut  off  by  foreclosure,  value  of,  a  lien  on  surplus,  384. 
rule  for  calculating  value,  384. 
clause  in,  creating  lien  on  crop,  etc.,  472. 
LEX  LOCI,  -what  governs  as  to  question  of  usury,  208. 

as  to  validity  of  chattel  mortgage,  467. 
LIEN,  when  agreement  for  a  mortgage  constitutes,  26. 
of  vendor  for  purchase  money,  27. 
See  Vendor's  Lien. 
of  vendor  for  money  paid  on  contract,  32. 
debt  of  a  deceased  owner  of  land  is  a,  43. 
of  mortgage  on  right  of  action  for  damages,  44. 
on  award -for  public  improvement,  44. 
on  lease  and  renewals,  45. 
on  fixtures,  46. 
on  emblements,  51. 

which  do  not  belong  to  the  mortgagor,  52. 
ceases  on  payment  of  debt,  60,  65. 
when  discharged  by  tender,  124. 
See  Tender. 
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mortgage,  when  discharged  by  extending  time,  65,  69,  138. 
of  chattel  mortgage,  470,  473. 
LIMITATIONS,  STATUTE  OF,  when  it  operates  to  discharge  mort- 
gage, 139. 
where  the  debt  is  kept  alive,  the  security  remains,  140. 

as  by  a  part  payment  by  the  obligor,  140. 

even  after  he  has  parted  with  the  estate,  140. 
only  operates  to  destroy  remedy,  140. 
effect  of,  where  note  is  secured  by  sealed  mortgage,  13,  140. 
pledge  may  be  valid,  though  debt  be  barred,  141. 
mortgagor  barred  by,  after  twenty  years'  adverse  posses- 
sion, 141. 

but  not  if  mortgagee  commence  foreclosure,  141. 
action  to  redeem  barred  after  ten  years,  227. 

mortgagee  must  take  possession  claiming  title,  227. 

rule  where  some  interests  are  barred,  and  some  not,  227. 

what  acts  of  mortgagee  save  the  statute,  228. 

commencement  of  foreclosure  waives  the  statute  bar, 
228. 
when  right  to  redeem  from  chattel  mortgage  is  barred,  448. 
LIS  PENDENS. 

See  Notice  of  Pendency  of  Action. 
LOAN  COMMISSIONERS,  origin  of  the  fund  of,  162. 
appointment  of,  162. 
under  statutes  prior  to  1837,  103. 
mortgages  to,  how  recorded,  150,  163. 
where  records  of,  to  be  kept,  164. 
effect  of  records  of,  as  notice,  164. 
mortgages  to,  when  interest  to  be  made  payable,  165. 

effect  of  failure  to  pay  principal  or  interest,  165. 

advertising  sale  upon  default,  165,  171. 
serving  notices,  166,  171. 

property  offered  for  sale  in  February,  167,  171. 
must  take  possession  if  no  sale  made  in  February,  167. 
sale  may  then  be  made  in  October,  168. 
how  the  mortgagor  may  redeem,  168. 
surplus  arising  from  sale  by,  to  whom  paid,  168. 
nature  of  rights  of  mortgagor  after  default,  169. 

he  may  redeem,  170. 
sale  by,  may  be  set  aside  for  fraud,  170. 


GENERAL  INDEX.  615 

LOAN  COMMISSIONERS— continued. 

sale  by,  is  void  if  it  do  not  conform  to  the  statute,  170, 171. 
how  it  should  be  conducted,  171. 
both  commissioners  should  be  present,  172. 
deed  by,  how  executed,  173. 
LUNATICS,  mortgaging  lands  of,  39. 

MARRIED  WOMAN  may  stand  as  surety  for  her  husband,  69. 
lands  of,  mortgaged  for  benefit  of  third  person,  93. 
claim  for  dower  as  against  purchase  money  mortgage,  97. 
may  foreclose  against  her  husband,  131. 
rights  of,  at  common  law,  196. 
effect  of  our  statutes  for  the  protection  of,  196. 
may  charge  her  separate  estate  by  a  mortgage,  197. 
even  for  the  benefit  of  other  persons,  197. 
and  in  such  case  is  a  surety,  198. 
liability  of,  for  deficiency,  198. 

is  independent  of  question  of  lien  of  mortgage,  198. 
where  contract  is  for  benefit  of  her  estate,  198. 

construction  of  this  rule,  198. 
on  purchase  money  mortgage,  199. 
on  mortgage  assumed  by  her,  199. 
where  debt  is  contracted  in  her  separate  business,  200. 
on  mortgage, given  for  borrowed  money,  201. 
on  covenant  of  guaranty,  201. 
,  but  not  if  consideration  is  received  by  husband, 

201. 
unless  she  expressly  charges  her  estate,  201. 
may  be  enforced  by  execution,  202. 
may  sue  and  be  sued,  200. 
and  carry  on  business,  200. 
service  of  summons  on  wife  of  mortgagor,  265. 
MARSHALING  ASSETS,  effect  of  vendor's  lien  on,  30. 
when  personal  estate  must  pay  mortgage,  89. 
rule  where  mortgage  secures  a  debt  of  other  persons,  90. 
vendor's  lien  to  be  paid  out  of  personal  assets,  90. 

MARSHALING   SECURITIES,  when   creditor's   remedy    is    con- 
trolled, 94-96. 
sale  in  parcels,  95. 
in  surplus  proceedings,  384. 
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MERGEE,  when  mortgage  is  discharged  by,  129. 

doctrine  of,  only  applied  to  do  equity,  129. 

to  carry  out  intent  of  parties,  130. 

or  protect  innocent  third  persons,  130. 
will  not  give  an  intermediate  incumbrancer  priority,  130. 

even  though  the  prior  lien  be  canceled,  131. 
the  title  and  lien  must  be  in  the  same  person,  131. 
danger  of  relying  upon  a  merger,  131. 
does  not  take  place  where  obligor  and  obligee  intermarry, 

131. 
of  inferior  security  in  a  higher  one,  132. 

See  Extinguishment. 
of  mortgage  in  judgment,  286. 
MISDEMEANOR,  sale  by  mortgagor  of  chattels,  concealing  the  lien, 

459. 
MISTAKE  may  be  corrected  in  action  to  foreclose,  289. 

as  a  ground  for  a  resale  in  foreclosure,  348. 
MORTGAGE,  origin  of,  1. 
among  the  Jews,  1 . 
under  the  civil  law,  2. 
among  the  Anglo-Saxons  and  Normans,  2. 
at  common  law,  4. 
origin  of  the  name,  5. 
definition  of,  at  common  law,  10. 
definition  of  modern  mortgage,  10. 
the  rule  "  once  a  mortgage,  /always  a  mortgage,"  12. 
may  exist  though  the  debt  cannot  be  enforced,  12. 
form  of,  13. 

agreement  for  redemption,  how  proven,  13. 
is  treated  as  a  conveyance,  17. 
who  may  execute,  and  how,  35. 
what  interest  may  be  the  subject  of,  35. 
of  lands  held  adversely,  36. 
on  exempt  property,  36. 
must  have  a  grantee  named  in  it,  36. 

and  be  delivered,  37. 
executed  under  a  power,  37. 
of  lands  of  infants,  38. 

lunatics,  39. 

habitual  drunkards,  39. 

religious  corporations,  40. 
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of  lands  of  deceased  persons  to  pay  debts,  42. 

burying  grounds,  42. 
is  a  lien  on  right  of  action  for  damages,  44. 
on  award  for  public  improvement,  44. 
on  fixtures,  46. 
on  emblements,  51. 
on  leasehold  estate,  45. 

extends  to  renewal,  45. 
when  mortgagee  is  liable  for  rent,  45. 
right  to  redeem  after  being  dispossessed,  46. 
for  future  advances,  57. 

See  Future  Advances. 
extending  time  for  payment  of,  64. 

See  Time. 
is  discharged  when  debt  recited  in  it  is  paid,  60. 
■when  to  be  paid  out  of  personal  assets,  89. 
for  purchase  money,  priority  of,  97. 

See  Purchase  Monet  Mortgage. 
unrecorded,  priority  over  judgments,  99. 
may  be  assigned  by  parol,  101. 

See  Assignment. 
cannot  be  separated  from  the  debt,  102. 
covenant  to  pay  not  implied  in,  102. 
must  be  recorded  in  book  of  mortgages,  155. 
though  the  defeasance  be  by  parol,  156. 
to  United  States  deposit  fund,  162. 

See  Loan  Commissioners. 
agreement  to  assume,  185. 

See  Assuming  Mortgage. 
on  land  in  another  State  may  be  canceled  for  usury,  208. 
to  executor,  construction  of,  239. 
effect  of  conveyance' subject  to,  298. 
of  personal  property,  427. 

See  Chattel  Mortgage. 
of  real  estate  and  personal  property  must  be  filed,  503. 
MORTGAGEE,  nature  of  his  interest  in  the  land,  16, 17. 

interest  of,  cannot  be  conveyed  apart  from  debt,  16. 

cannot  be  sold  on  execution,  16. 
is  a  purchaser  sub  modo,  17. 
when  liable  for  rent  on  leasehold  mortgage,  45. 
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may  redeem  after  landlord  has  re-entered,  46. 

may  restrain  removal  of  fixtures,  47. 

may  maintain  action  for  removal  of  fixtures,  47. 

or  emblements,  51. 
action  by,  for  damages  because  of  waste,  54. 

measure  of  damages,  55. 
cannot  maintain  ejectment,  78,  397. 
in  a  limited  sense  is  a  trustee,  85. 
may  pay  taxes  and  tack  them  to  the  mortgage,  86. 

or  assessments,  86. 

or  rent,  the  mortgage  being  on  a  lease,  86. 
but  has  no  claim  for  amount  paid  to  purchase  tax  title,  86. 
has  an  insurable  interest,  174. 
may  sue  for  loss  under  policy  of  insurance,  178. 
protected  by  "  mortgagee  clause"  in  policy  of  insurance,  179. 
has  no  implied  right  to  insure  at  expense  of  mortgagor,  180. 
receiving  insurance  premium  is  liable  as  insurer,  180. 
protected  for  taxes  paid  by  him,  224. 

or  assessment  for  public  improvement,  225. 

or  rent  on  leasehold  mortgage,  225.. 

or  a  prior  judgment,  225. 
may  redeem  from  sale  under  execution,  225  n. 

or  from  sale  for  taxes,  225  n. 
MOETGAGEE  IN  POSSESSION,  rights  of,  79. 

may  retain  possession  until  debt  is  paid,  16,  79. 

unless  original  possession  was  unlawful,  79. 
may  be  restrained  from  committing  waste,  53. 
should  make  premises  produce  a  fair  rental,  81. 
when  liable  for  rents,  81. 

principles  upon  which  he  must  account,  81,  230. 
cannot  charge  for  his  own  services,  82. 
when  he  may  employ  an  agent,  82. 
may  make  necessary  repairs,  83. 
but  not  permanent  improvements,  83. 
exceptions  to  this  rule,  84. 
profits  from  improvements,  84. 
may  purchase  outstanding  title,  85. 

or  at  tax  sale,  85. 

or  under  execution  against  mortgagor,  15,  85. 
when  a  purchase  by,  is  improper,  85. 
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should  pay  taxes  and  assessments,  85,  87. 

cannot  be  removed  by  action  of  ejectment,  16,  230,397. 

unless  after  payment  or  tender  of  debt,  230,  398. 
purchaser  under  defective  foreclosure  is  a,  236. 
receiver  will  not  be  appointed  against,  303. 

except  at  instance  of  prior  mortgagee,  303. 
in  cases  of  chattel  mortgages,  449. 

when  a  receiver  will  be  appointed,  449. 
MORTGAGEE  OF  CHATTELS  holds  a  title,  429. 

rights  of,  as  compared  with  those  of  a  pledgee,  434. 
rights  and  duties  of,  in  taking  possession,  449. 

debt  is  discharged  pro  tanto,  450. 

though  property  be  lost  or  destroyed,  450. 

amount  obtained  at  sale  the  measure  of  value,  450. 

must  account  for  surplus  after  sale,  450. 
foreclosure  by,  451. 

notice  of  sale,  451. 

when  sale  may  be  private,  451,  452. 

collusive  or  fraudulent  sale  is  void,  453. 

where  enough  is  sold  to  satisfy  debt,  450. 

practice  in  ordinary  cases,  453. 
statement  of  interest  of,  on  refiling  mortgage,  501. 
interest  of,  after  default  may  be  seized  on  execution,  509. 
remedy  of,  for  a' sale  by  sheriff  in  an  improper  manner,  514. 
MORTGAGOR,  rights  of,  at  law  and  in  equity,  8. 

need  not  be  the  person  executing  the  conveyance,  11. 

nature  of  estate  of,  15,  219. 

interest  may  be  sold  on  execution,  15. 

may  maintain  trespass  against  mortgagee,  15. 

may  be  restrained  from  committing  waste,  52. 
has  an  insurable  interest,  174. 

even  after  he  has  parted  with  the  property,  174. 
See  Insurance. 
acts  of,  may  defeat  insurance  of  mortgagee,  177. 
not  liable  for  insurance  premiums,  180. 
only  remedy  of,  against  mortgagee,  is  to  redeem,  230. 
is  a  necessary  party  to  foreclosure,  243. 

unless  he  has  conveyed  the  estate,  247. 
MORTGAGOR  OF  CHATTELS,  when  entitled  to  possession,  442, 

443. 
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MORTGAGOR  OF  CHATTELS— continued. 
rights  of;  at  law  after  default,  445,  446. 

after  default  he  has  no  title  at  law,  446. 

and  is  liable  to  mortgagee  for  conversion,  446,  458. 

but  amount  of  debt  is  measure  of  damages,  447. 

has  an  insurable  interest,  174. 
rights  of,  in  equity  after  default,  447. 

may  redeem,  447. 

when  acceptance  of  debt  waives  forfeiture,  447. 

redemption  where  debt  is  payable  in  installments,  447. 

right  to  redeem  when  barred  by  lapse  of  time,  448. 

right  to  account  on  redemption,  448. 

remedy  against  waste  by  mortgagee,  448. 

injunction  to  prevent  foreclosure,  449. 
rights  of,  when  mortgagee  takes  possession,  449. 

to  have  value  of  property  applied  on  debt,  450. 
liability  of,  for  deficiency,  455. 
liability  of,  for  selling  property  concealing  the  lien,  446,  458- 

such  sale  is  a  misdemeanor,  459. 
continued  possession  by,  a  badge  of  fraud,  475. 
authority  to  sell  renders  mortgage  void,  481 . 
when  interest  of,  may  be  seized  on  execution,  508. 

when  it  cannot  be  seized  on  execution,  509. 
MOBTUUM  VADIUM,  at  common  law,  5. 

NEW  YORK,  clerk  of  court  of  record  cannot  be  referee,  272  n, 

nor  receiver,  305. 
NOTARIES  PUBLIC  may  administer  oaths  and  take  acknowledg- 
ments, 417  n. 
NOTES  secured  by  mortgage,  rights  of  bona  fide  purchaser,  109. 
NOTICE  of  mortgage  for  future  advances,  61. 

to  mortgagee  of  subsequent  equities,  136. 

record  of  subsequent  transfers  is  not,  137. 
unless  mortgagee  see  the  record,  137. 
actual  occupancy  is,  138. 
what,  is  equivalent  to  record  of  a  deed,  150. 
actual  and  constructive,  151. 
to  agent  or  attorney,  151,  153. 

where  attorney  is  the  borrower,  153. 
what  is  sufficient  to  put  a  purchaser  on  inquiry,  152. 
actual  occupancy,  138,  152. 
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the  public  records  do  not  put  upon  inquiry,  153. 

want  of,  which  protects  purchaser  will  protect  his  grantee, 

153. 
failure  to  produce  bond  is  notice  to  purchaser  of  mortgage, 

160. 
effect  of  notice  of  Us  pendens  as,  253,  259,  261. 
of  foreclosure  by  advertisement,  407. 

service  of,  403. 

rights  of  persons  not  served,  415. 
NOTICE  OF  NO  PERSONAL  CLAIM  in  action  to  foreclose,  271. 

effect  of  serving,  310. 
NOTICE   OF   PENDENCY    OF    ACTION,    rule  independent  of 

statute,  253. 
statute  in  relation  to,  253. 
when  to  be  filed  in  foreclosure  cases,  254. 
amendments  to  the  statute,  255. 
form  and  contents  of,  255. 
what  degree  of  accuracy  is  required  in,  256. 
when  it  may  be  amended,  256. 

or  canceled,  256. 
when  it  should  be  filed,  256. 
effect  on,  of  delay  in  prosecuting  action,  257. 
new  notice  to  be  filed  when  a  party  is  left  out,  257. 

or  added,  257,  258. 
proof  of  filing,  on  application  for  judgment,  258. 

effect  of  failure  to  furnish,  258. 
who  are  bound  by,  258,  259,  260. 
effect  of,  259,  261. 
extent  of  notice  implied  by,  259. 
indexing  notice,  260. 
effect  on  judgment  of  omission  to  file,  261. 

PARCELS,  SALE  IN. 

See  Sale  in  Foreclosure. 
PARTIES  in  actions  to  foreclose,  239. 

See  Action  to  Foreclose. 
when  defect  of,  is  a  defence,  290. 
to  action  to  redeem,  232,  234. 

to  action  to  set  aside  foreclosure  by  advertisement,  414. 
PARTNER  may  attack  fraudulent  chattel  mortgage  executed  by  his 
copartner,  491. 
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PAYMENT,  evidence  of  authority  to  receive  may  be  required,  77. 
effect  of  unconditional,  on  interest  clause,  78. 
rule  for  applying  partial  payments,  87. 
made  to  mortgagee,  in  absence  of  notice  of  assignment,  118. 
of  debt,  discharges  lien,  120. 
who  may  receive,  120. 

one  of  two  joint  mortgagees,  120. 
one  of  two  or  more  executors,  121. 
a  foreign  executor  or  administrator,  121. 
a  surviving  trustee,  121. 
assignee  holding  as  security,  123. 
when  possession  of  bond  is  evidence  of  authority  to  receive, 

123. 
tender  of,  effect  of,  124. 

See  Tender. 
by  person  who  ought  to  pay,  discharges  lien,  134. 
by  a  surety,  effect  of,  135. 
of  collateral  security,  extinguishes  lien,  135. 
presumption  of,  after  twenty  years,  139. 
PERSONAL  ASSETS  must  discharge  vendor's  lien,  29. 
when  must  pay  mortgage  debt,  89. 
when  mortgage  is  on  lease,  91. 
PLAINTIFF  in  action  to  redeem,  232. 

See  Action  to  Redeem. 
in  action  to  foreclose,  239. 

See  Action  to  Foreclose. 
PLEDGE,  definition  of,  429. 

differs  from  a  chattel  mortgage,  429. 
is  always  accompanied  by  a  delivery,  429. 
pledgee  holds  ajmere  right  of  possession,  430. 
what  delivery  is  sufficient,  430. 

of  goods  in  hands  of  a  third  person,  431. 
of  stock  in  a  corporation,  431. 

property  delivered  as  security  is  pledged,  not  mortgaged, 
4e££. 

assignment  of  a  mortgage  as  security  is  a,  432. 

resembles  a  chattel  mortgage  in  some  respects,  432. 

rights  under,  differ  from  rights  under  chattel  mortgage,  434. 

stands  as  security  for  new  advances,  467. 
PRACTICE. 

See   Action    to   Redeem  ;    Action   to    Foreclose  ;    Strict  Fore- 
closure ;    Foreclosure  by  Advertisement. 
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PRIMAEY  FUND,  effect  of  release  of,  75. 

between  heirs  and  personal  representatives.  89,  91. 
■when  mortgage  secures  a  debt  of  other  persons,  90. 
•when  mortgage  is  on  a  lease,  91. 
between  two  or  more  parcels  of  land,  75,  91,  93. 
when  land  is  conveyed  subject  to  mortgage,  91. 
release  of,  discharges  mortgage  fro  tanto,  75,  135. 
if  creditor  have  notice  of  equities,  136. 
what  amounts  to  notice,  137. 
when  protected  by  controlling  remedy  of  creditor,  94. 
when  land  is  sold  under  junior  incumbrance,  92. 
where  grantee  assumes  mortgage,  92. 
when  portions  of  the  land  are  successively  conveyed,  93. 

or  mortgaged,  93. 
where  a  wife's  land  is  mortgaged,  93. 
must  be  sold  first,  336. 
PRIOR  INCUMBRANCER,  a  proper  but  not  a  necessary  party  to 
foreclosure,  247. 
effect  of  judgment  on  his  rights,  281. 
PRIORITY  of  purchase  money  mortgage,  97. 

of  mortgage  given  to  improve  property,  98. 
of  unrecorded  mortgage  over  judgments,  99. 
agreement  for,  not  entitled  to  record,  147. 
presumption  of,  in  favor  of  lien  prior  in  time,  106. 
as  between  two  mortgages  of  equal  date,  96,  107. 
of  chattel  mortgages,  independent  of  recording  acts,  462. 
as  against  liens  for  valuable  services,  403. 
PROCEEDINGS  to  discharge  mortgage  of  record,  143. 
at  law,  effect  of,  on  foreclosure,  290. 
to  obtain  possession  after  foreclosure,  374. 
to  distribute  surplus,  376. 

See  Surplus  Proceedings. 
PROMISSORY  NOTES  secured  by  mortgage,  rights  of  bona  fide 

purchaser  of,  109. 
POSSESSION,  when  purchaser  at  foreclosure  sale  is  entitled  to,  369. 
obtaining,  371. 

See  Writ  of  Assistance. 
how  obtained  after  foreclosure  by  advertisement,  425. 
is  always  given  in  cases  of  pledge,  429. 
mortgagee  of  chattels  is  entitled  to,  442. 

unless  the  mortgage  provides  otherwise,  442. 
of  mortgaged  chattels  by  mortgagor,  a  badge  of  fraud,  475. 
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POSSESSION— continued. 

what  constitutes  an  actual  and  continued  change  of,  477. 
when  change  of,  is  not  necessary,  480,  502. 
POWER  to  execute  mortgage,  37. 

what  clauses  may  be  inserted  under,  37. 

conferred  on  executors,  37. 

contained  in  trust  deed,  is  void,  38. 
of  sale,  in  usurious  mortgage  is  void,  209. 
though  bona  fide  purchaser  is  protected,  209. 
foreclosure  by  sale  under,  399. 

See  Foreclosure  bt  Advertisement. 
PUBLICATION  of  notice  of  sale  in  foreclosure,  318,  319. 
of  adjournment  of  sale,  323. 

of  notice  of  sale  in  foreclosure  by  advertisement,  403. 
PURCHASE  MONEY  MORTGAGE,  priority  of,  97. 
liability  of  married  woman  on,  199. 
prevails  over  dower  right  of  vendee's  widow,  203. 
if  usurious,  leaves  vendor's  lien  unimpaired,  209. 
effect  of  infancy  of  mortgagor,  291. 
defence  of  failure  of  consideration  to,  292. 
PURCHASER    from  mortgagor  acquires  only  equity  of  redemp- 
tion, 91. 
definition  of,  as  used  in  recording  acts,  146. 
at  foreclosure  sale,,  has  insurable  interest,  175. 

not  relieved  if  property  be  burned,  176. 

is  subject  to  jurisdiction  of  the  court,  342. 

who  may  be,  354. 

when  he  becomes  a  trustee,  354. 

submits  to  jurisdictibn  of  the  court,  356. 

what  title  he  must  take,  358. 

when  he  is  excused,  360. 

nature  of  his  title,  364. 

when  he  acquires  the  right  to  possession,  369. 
See  Sale  in  Foreclosure. 
obtaining  possession,  371,  374. 
See  Writ  of  Assistance  ;  Summary  Proceedings. 
in  foreclosure  by  advertisement,  rights  of,  415. 

when  title  passes  to,  418. 

obtaining  possession  by,  425. 
of  chattels;  when  he  may  contest  mortgage  as  fraudulent,  490. 

or  as  being  usurious,  491. 

may  take  advantage  of  omission  to  file  mortgage,  504. 
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RAILROAD,  is  rolling  stock  of,  fixtures,  50. 

mortgage  of  real  and  personal  property,  how  recorded,  504. 
REAL  ESTATE  is  the  primary  fund,  89-91. 
RECEIVER  of  rents,  when  appointed,  301. 
effect  of  appointment  of,  301. 

on  rights  of  those  not  parties  to  action,  304. 
test  of  value  of  property,  302. 
not  appointed  when  mortgagee  is  in  possession,  80,  303. 

except  for  benefit  of  prior  mortgagee,  303. 

unless  mortgagee  is  irresponsible,  81,  303. 

oris  committing  waste,  81. 
mortgagor  in  possession  must  pay  rent  to,  304. 
of  corporation,  how  appointed,  304. 
who  appointed  in  New  York  and  Kings  counties,  305. 
powers  and  duties  of,  305. 
practice  where  tenant  is  not  a  party,  306. 
in  action  to  set  aside  fraudulent  chattel  mortgage,  492. 
RECORD  has  no  effect  as  between  the  parties,  22, 150,  439. 
of  mortgage  for  future  advances,  62. 
of  agreement  for  priority,  is  not  notice,  97. 
of  assignment,  to  what  extent  notice  to  prior  mortgagee,  119. 
danger  of  relying  upon  merger  appearing  by  the,  131. 
what  instruments  are  entitled  to,  146. 
of  a  deed  is  evidence  of  covenants  in  it,  148. 
of  a  mortgage  is  notice  of  debt  which  it  describes,  148. 

if  debt  is  "not  fully  described,  purchaser  must  inquire, 
149. 

is  notice  of  the  contents  of  it,  149. 

does  not  put  a  purchaser  on  inquiry,  149,  153. 
confers  no  validity  upon  a  paper,  22,  150. 
what  notice  is  equivalent  to,  150. 

of  mortgage  by  person  having  no  record  title,  when  notice, 

154. 
of  conveyances  and  mortgages,  must  be  in  different  books, 

131,  155. 
of  mortgage  among  deeds  is  a  nullity,  156. 

except  in  favor  of  a  bona  fide  purchaser,"  156. 
of  deeds  and  mortgages,  must  be  in  regular  order,  156. 
of  mortgage,  before  date  of  mortgagor's  title,  not  notice,  157. 

unless  mortgage  contains  covenants  of  title,  157. 
made  subsequent  to  conveyance,  when  notice,  158. 

40 
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EECOED — continued. 

what  search  should  be  made  by  purchaser,  158. 
of  assignment  of  mortgage,  119, 159. 

is  notice  to  subsequent  assignees,  159. 

but  not  to  the  mortgagor,  159. 
or  to  his  grantees,  160. 
except  for  certain  purposes,  160. 

is  notice  to  purchaser  at  foreclosure  under  prior  mort- 
gage, 160. 

must  be  made  among  mortgages,  131,  161. 
of  mortgages  to  loan  commissioners,  163. 
of  notice  of  lis  pendens,  253. 

indexing,  260. 
RECORDING  ACTS,  doctrine  of  tacking  inconsistent  with,  100. 
do  not  protect  assignee  where  bond  is  not  produced,  103. . 
do  not  apply  between  instruments  of  equal  date,  96,  107, 

147. 
do  not  protect  assignee  of  mortgage  given  for  previous  debt, 

98,108. 
what  instruments  may  be  recorded,  146. 
definition  of  word  "  purchaser"  in,  146. 

of  word  "  conveyance"  in,  146. 
apply  to  mortgages,  146. 

and  to  instruments  creating  equitable  liens,  146.   — 
do  not  apply  to  power  to  assign  mortgage,  147. 

or  to  execute  satisfaction,  147. 
acknowledgment  to  entitle  to  record,  148. 
do  not  put  parties  on  inquiry,  they  give  notice,  149,  153. 
object  of,  150. 

do  not  dispense  with  actual, notice,  150. 
purchaser  need  only  search  against  record  title,  154. 

unless  he  has  knowledge  of  unrecorded  title,  154.  -> 
protect  only  bona  fide  purchasers,  154. 

who  record  their  deeds,  155. 
what  search  will  make  a  purchaser  safe,  158. 
REDEMPTION,  agreement  for,  13,  14. 

See  Defeasance. 
right  of,  is  destroyed  by  twenty  years'  adverse  possession, 

is  revived  by  commencement  of  foreclosure,  141. 
widow  of  mortgagor  may  redeem,  205. 
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REDEMPTION— continued. 

widow  of  mortgagor  may  compel  assignment,  205. 

but  must  contribute  her  share  towards  payment,  205. 
from  usurious  mortgage,  amount  loaned  must  be  repaid,  216. 

b.orrower  is  exempt  from  this  rule,  216. 
right  of,  accompanies  every  mortgage,  8,  219. 

how  it  may  be  extinguished,  219. 

may  be  destroyed  by  surrender  to  mortgagee,  220. 

if  defeasance  is -parol,  surrender  may  be  parol,  220. 

and  purchaser  from  mortgagee  gets  good  title,  221 . 
who  is  entitled  to  redeem,  221. 

must  have  interest  in  property  or  a  lien  upon  it,  221. 

general  creditor  of  the  mortgagor  not  entitled,  221 . 

but  surety  for  the  mortgage  debt  is,  221. 
who  may  claim  an  assignment  on  redeeming,  222. 

a  surety  for  mortgage  debt,  222. 

or  a  junior  incumbrancer,  222. 

right  to  assignment  springs  from  its  necessity,  223. 

when  mortgagor  may  claim  assignment,  223. 

holder  of  a  lien  not  yet  due  cannot,  224. 
except  in  special  cases,  224. 

assignment  not  always  needed,  224. 

by  attorney  general  to  protect  mortgage  held  by  the  State, 

225w. 
by  mortgagee  from  sale  under  execution,  225  n. 

or  from  tax  sale,  225  n. 
compelling  mortgagee  to  execute  assignment,  226. 

by  action,  226. 

by  motion  in  action  brought  by  mortgagee,  226. 
practice  in  such  cases,  226. 
by  junior  incumbrancer  after  defective  foreclosure,  226. 

parties  to  action,  226. 
action  for,  barred  after  ten  years,  227." 

when  right  of  action  accrues,  227.  - 

rule  when  remainderman  redeems,  227. 

rule  where  some  interests  are  barred  and  some  not,  227. 

what  acts  of  mortgagee  save  the  statute,  228. 

commencing  to  foreclose  waives  the  statute,  141,  228. 

mortgagor,  if  in  possession,  is  not  affected  by  statute, 
229. 

should  be  of  the  entire  mortgage,  236. 
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of  chattel  mortgage,  447. 

debt  payable  in  installments,  447. 
when  right  of,  barred  by  lapse  of  time,  448. 
See  Action  to  Redeem. 
EEFEREE  to  compute  in  foreclosure,  272. 
to  sell  in  foreclosure,  duties  of,  319. 
when  disqualified  by  consanguinity  to  either  party,  320. 
appointing  in  New  York  or  Kings  counties,  316  n. 
fees  of,  325: 

may  be  appointed  in  foreclosure  by  advertisement,  413. 
See  Sale  in  Foreclosure. 
RELEASE  of  estate  primarily  liable,  effect  of,  94. 

of  grantee  by  grantor  from  covenant  to  assume,  194. 
of  part  of  premises,  when  a  discharge  of  mortgage,  135. 
the  part  released  must  be  the  primary  fund,  135. . 
creditor  must  have  notice  of  equities,  136. 
what  amounts  to  notice,  136. 
recording  of  transfers,  subsequent  to   mortgage, 

does  not,  137. 
unless  the  creditor  knows  of  the  record,  137. 
actual  occupancy  is  notice,  138. 
discharges  mortgage  to  extent  of  value  of  land  released,  138. 
RELIGIOUS  CORPORATIONS,  mortgaging  lands  of,  40. 
authority  of  court,  when  necessary,  41 . 
mortgaging  burying  grounds,  42. 
REMEDIES,  when  controlled  to  protect  equities,  94-96. 

of  mortgagee  other  than  by  procuring  sale  of  property,  389. 
RENT,  receiver  of,  when  appointed,  301. 

is  a  test  of  the  value  of  property,  302. 
right  to  collect  after  foreclosure,  367,  369,  372,  374. 
RE-SALE.     See  Sale  in  Foreclosure. 
RESPONDENTIA  BOND,  nature  and  lien  of,  524. 
need  not  be  filed,  526. 

SALE  in  foreclosure  by  advertisement,  410. 

under  chattel  mortgage,  451,  453,  454. 

of  mortgaged  chattels  by  the  mortgagor,  458,  459. 

of  mortgaged  chattels  under  an  execution,  512,  513. 
SALE  IN  FORECLOSURE,  by  what  officer  it  may  be  made,  316. 

in  New  York  and  Kings  counties,  316  n.,  317. 
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publication  and  posting  notice  of,  318. 

in  Hamilton  county,  318  n. 

in  New  York  county,  319. 

what  publication  is  sufficient,  319. 
contents  of  notice,  31 9. 
duties  of  officer  making  sale,  319. 

is  not  under  control  of  plaintiff,  320. 

rule  as  to  paying  taxes,  etc.,  321. 
terms  of  the  sale,  322. 
adjourning  the  sale,  323. 

publication  of  adjournment,  323. 

when  adjournment  should  be  had,  324. 

when  it  will  be  ordered,  324,  325. 
fees  of  officer  making  the  sale,  325. 
where  only  a  portion  of  debt  is  due,  328. 

provisions  of  statute,  329. 
how  much  of  the  property  should  be  sold,  331. 

to  raise  fund  for  junior  incumbrancer,  332. 
when  .sale  should  be  made  in  separate  parcels,  95,  333. 

when  a  sale  in  bulk  is  proper,  334. 

when  the  judgment  of  plaintiff  should  control,  335. 

undivided  interests  cannot  be  sold  separately,  336. 
order  of  sale  in  parcels,  95,  336. 

inversely  in  order  of  alienation,  336. 

where  land  is  mortgaged  to  the  State,  337  n. 

rules  for  measuring  equities,  337. 

when  order  of  selling  parcels  is  important,  339. 

provision  in  judgment  as  to  order  of  sale,  340. 
\7      setting  aside  the  sale,  341. 
1\  by  motion,  341. 

when  action  is  proper,  341 . 

who  may  make  the  motion,  342. 

who  is  entitled  to  notice,  343. 

effect  of  laches  on  rights  of  moving  party,  343. 

effect  of  setting  sale  aside,  343. 

rule  where  plaintiff  becomes  the  purchaser,  343. 

inadequacy  of  price  as  a  ground  for,  344. 
determining  value  of  the  property,  344. 
V     irregularity,  as  a  ground  for,  345. 

fraud  as  a  ground  for,  346. 


X 
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setting  aside  sale,  mistake  as  a  ground  for,  348. 

for  benefit  of  infants,  350. 
when  a  resale  will  be  denied,  351. 
terms  imposed  on  ordering  a  resale,  352. 
when  order  granting  or  denying  a  resale  is  appealable,  352. 

stay  of  proceedings  on  appeal,  357. 
who  may  purchase,  354. 
effect  of  purchase  by  guardian  ad  litem,  354. 

by  general  guardian,  354. 

by  trustee,  354. 
purchase  for  benefit  of  mortgagor,  11,  355. 
rule  as  to  puffers,  355. 
memorandum  of  purchase,  356. 

is  not  a  contract,  356. 
purchaser  submits  to  the  jurisdiction,  356. 

may  be  compelled  to  complete  the  purchase,  356. 

resale  may  be  ordered  at  his  expense,  357. 

not  compelled  to  pay  more  than  his  bid,  357. 

may  assign  his  bid,  357. 
what  title  purchaser  must  take,  358. 

he  must  point  out  defects,  359. 

title  by  adverse  possession,  3591 

perpetuating  testimony  as  to  title,  359. 

curing  defects  in  title,  359. 

where  defects  are  not  injurious,  360. 

irregularity  of  the  judgment,  360. 
when  purchaser  is  excused,  360. 

where  he  is  misled  by  the  terms  of  sale,  361 . 

making  compensation,  for  defects,  361. 

rule  where  he  has  been  delayed,  362. 

where  possession  cannot  be  given,  362. 
allowance  for, improvements  on  vacating  sale,  362. 
costs  on  setting  sale  aside,  362. 

when  allowed  to  purchaser,  362. 

by  whom  to  be  paid,  363. 
nature  of  the  title  acquired  by  the  purchaser,  364. 

where  proceedings  are  irregular,  365. 

as  against  strangers  to  the  action,  365. 

holding  junior  rights  in  the  premises,  365. 
tenants  who  were  not  parties,  367. 
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title  as  against  holders  of  prior  claims  who  were  parties,  368. 

decree  cannot  enlarge  title  conveyed  by  mortgage,  368. 

referee  cannot  exceed  authority  given  by  the  decree,  368. 

purchaser  cannot  claim  more  than  the  referee  conveys, 
368. 
when  rights  of  purchaser  vest,  369. 

right  to  collect  rent,  369. 

right  to  complete  purchase,  369. 

when  title  passes,  369. 

when  right  to  possession  is  complete,  369. 
act  of  1838  allowing  redemption  after  sale,  370. 
claims  to  the  fund  not  disposed  of  by  the  judgment,  370. 
obtaining  possession,  371. 

See  Writ  of.  Assistance. 
SATISFACTION  upon  the  record,  141. 

certificate  of,  to  be  recorded,  141. 

and  properly  acknowledged,  141. 

who  may  execute,  142. 
if  regular  upon  record  protects  purchaser,  142. 

but  if  under  special  authority  purchaser  must  inquire,  142, 

143. 
may  be  ordered  by  a  court  of  equity,  143. 
or  a  fraudulent  satisfaction  may  be  canceled,  143. 
special  proceedings  to  procure,  143. 

contents  of  petition,  143. 

what  courts  have  jurisdiction,  144. 

practice  in  such  proceedings,  144. 

object  of  the  statute,  145. 

actual  payment  must  be  alleged  and  proved,  145. 
SHERIFF,  action  against,  for  injuring  mortgage  security,  55. 
may  be  ordered  to  sell  in  foreclosure,  316. 
when  liable  for  improper  sale  of  mortgaged  chattels,  514. 
SHIPS  AND  VESSELS,  mortgages  of,  517.  " 

mortgages  of  canal  boats,  etc.,  must   be  filed  in  auditor's 
office,  517. 

and  also  filed  as  other  chattel  mortgages,  518. 
recording  mortgages  on  vessels  of  the  United  Spates,  519. 

what  is  a  vessel  of  the  United  States,  520. 
certified  copy  of  mortgage  on  canal  boat,  etc.,  as  evidence , 
521. 

of  vessel  of  the  United  States,  521. 
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liability  of  mortgagee  for  supplies  and  repairs,  521. 
liens  for  supplies  and  repairs,  523. 

■when  prior  to  mortgage,  though  subsequent  in  time,  523. 
bottomry  and  respondentia  bonds,  524. 

when  prior  to  mortgage,  though  subsequent  in  time,  525. 
need  not  be  filed,  526. 
STRICT  FORECLOSURE,  nature  of  the  remedy,  389. 
is  regarded  as  a  severe  remedy,  389. 
when  proper  in  this  State,  390. 
rule  its,  where  an  infant  is  a  party,  390. 
parties  to,  390. 

after  irregular  foreclosure  and  sale,  391. 
judgment  in,  391. 
when  title  passes,  392. 
time  to  redeem  may  be  extended,  392. 
operates  to  satisfy  debt  pro  tanto,  392. 
by  failure  to  redeem  in  action  for  redemption,  238. 
to  cure  defects  in  foreclosure  by  advertisement,  416. 
SUBROGATION  of  owner  of  estate  secondarily  liable,  94. 
when  payment  gives  a  right  of,  135. 
of  insurer  to  rights  of  mortgagee,  183. 

does  not  take  place  if  mortgagor  pays  premium,  184. 
of  person  standing  as  surety  to  mortgage  lien,  222. 
SUMMARY  PROCEEDING  to  obtain  possession  after  foreclosure 
by  action,  374. 
after  foreclosure  by  advertisement,  425. 
SUMMONS,  service  of,  in  action  to  foreclose,  264. 
by  advertisement,  265. 
against  unknown  owners,  265. 
upon  wife  of  owner  of  equity,  265. 
SURETY  may  restrain. the  committing  of  waste,  53. 

when  discharged  by  extension  of  time,  67,  138. 

though  the  consideration  for  extending  be  usurious,  68. 
the  mortgagee  must  know  of  the  relation  of,  69. 
lands  of,  discharged  by  extending  time,  70. 
when  discharged  by  refusal  to  collect,  69. 
when  mortgagor  has  rights  of,  71. 
is  bound  by  the  "  interest  clause,"  76. 
owner  of  estate  standing  as,  will  be  subrogated,  94. 
when  protected  by  controlling  creditor's  remedy,  94. 


GENERAL  INDEX.  633 

SURETY— continued. 

discharge  by  release  of  primary  fund,  135. 

has  an  insurable  interest,  174. 

wife  mortgaging  her  lands  for  her  husband's  debt  is,  198. 

may  redeem  mortgage,  221. 

and  demand  assignment,  222. 
who  has  paid  mortgage  debt,  may  foreclose,  240. 
may  request  mortgagee  to  foreclose,  240. 
may  compel  sale  of  property  to  pay  mortgage,  241. 
SURPLUS  PROCEEDINGS,  after  sale  in  foreclosure,  376. 
object  of  the  statute  and  of  the  rule,  378. 
who  may  institute  proceedings,  379. 
nature  of  the  proceedings.  379. 
what  claims  may  be  litigated  in,  380. 
powers  of  the  court  in,  379. 
who  is  entitled  to  surplus,  383,  385. 

a  prior  lienor  is  not,  383. 

nor  a  stranger  to  the  action,  383. 

the  mortgagor,  383. 

junior  incumbrancers,  383. 

the  wife  or  widow  of  the  mortgagor,  203,  204,  387. 

priority  of  liens,  383. 

marshaling  of  assets,  384. 

owner  of  a  lease  cut  off  by  the  sale,  384. 
computing  value  of  such  lease,  384. 
junior  lienor  may  set  up  usury  against  prior  lien,  385. 
when  money  paid  may  be  reclaimed,  385. 
are  surplus  moneys  real  or  personal, property,  43,  385. 
costs  in,  387. 

when  refused,  387. 

dower  right  not  chargeable  with,  205,  388. 
after  foreclosure  by  advertisement,  422. 
after  foreclosure  of  chattel  mortgage,  450. 
SURROGATE  may  authorize  execution  of  mortgage,  42. 

jurisdiction  over  surplus  after  foreclosure  by  advertisement, 

423. 

TACKING,  English  doctrine  of,  99. 

is  inconsistent  with  our  recording  acts,  100. 
TAXES,  paid  by  mortgagee  may  be  recovered  under  mortgage,  86, 
276. 
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money  paid  to  purchase  tax  title  not  so  recoverable,  86. 
payment  of,  on  sale  in  foreclosure,  321. 
TENANT,  when  a  necessary  party  to  foreclosure,  244. 
effect  of  appointing  receiver  on  rights  of,  306. 
not  made  a  party,  purchaser  may  refuse  to  take  title,  362. 
rights  of,  after  foreclosure,  367,  372,  374. 
TENDER,  at  common  law,  124. 

with  refusal,  discharges  lien,  125. 
though  the  debt  remains,  12b. 
must  be  of  the  whole  amount1,  125. 
and  unconditional,  125. 

certificate  of  satisfaction  cannot  be  demanded,  126. 
must  be  made  to  person  entitled  to  receive  it,  126. 
may  be  made  to  mortgagee,  if  no  notice  of  assignment, 

126. 
in  legal  tender  notes,  126. 
where  mortgage  is  conditioned  to  support  mortgagee,  126. 
made  by  any  person  other  than  obligor,  127. 

as  by  purchaser  of  equity  of  redemption,  127. 
*  or  owner  of  junior  incumbrance,  127. 

after  action  brought,  312. 
TERMS  OF  SALE,  under  judgment  of  foreclosure,  322. 

must  be  reasonable  and  in  conformity  with  judgment, 

345. 
must  not  tend  to  mislead  purchasers,  360,  361. 
in  foreclosure  by  advertisement,  41 0. 
TIME  for  payment  of  mortgage  debt,  64-78. 

may  be  extended  by  agreement,  64. 
what  consideration  is  sufficient,  64. 
extended  by  taking  new  notes,  65. 
extension  does  not  discharge  the  security,  65. 

unless  security  belongs  to  a  surety,  69. 
when  extension  will  discharge  a  surety,  67,  138. 
effect  of  mere  delay,  68. 

where  extension  is  upon  usurious  consideration,  68. 
when  mortgagor  may  be  released  by  extension,  71. 
may  be  shorted  under  the  "  interest  clause,"  76. 
allowed  to  redeem  in  actions  for  redemption,  237. 

may  be  extended,  237. 
allowed  to  redeem  in  strict  foreclosure,  391. 
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to  redeem  in  strjct  foreclosure  may  be  enlarged,  391. 
TITLE,  what,  purchaser  in  foreclosure  must  take,  358. 
acquired  by  purchaser  in  foreclosure,  364. 

when  passes  on  strict  foreclosure,  392. 
TRIAL  by  jury,  in  action  to  foreclose,  is  discretionary,  263. 

must  be  had  in  county  where  lands  are  located,  264. 
TRUST,  lands  purchased  for  benefit  of  debtor,  12.  4 

agreement  for  a  lien  constitutes  a,  27. 

USURY,  penalty  for  taking,  at  common  law,  4. 

proof  of,  as  against  absolute  conveyance,  23. 
defence  of,  is  destroyed  by  estoppel,  1 15. 

to  extent  of  money  actually  advanced,  115., 
effect  of,  on  contract,  206. 
what  contracts  are  usurious,  206. 
sale  of  valid  mortgage  at  a  discount  not  usurious,  206. 
otherwise,  if  mortgage  be  without  consideration,  206. 
where  agent  of  lender  exacts  money  for  his  own  benefit,  206. 
may  be  purged  before  delivery  of  mortgage,  207. 
question  of,  does  not  depend  upon  location  of  property,  207. 
where  mortgaged  lands  are  in  another  State,  208. 

'  new  security  taken  for  usurious  debt,  208. 
effect  of,  upon  prior  valid  obligations,  28,  208. 
transfer  of  usurious  security  carries  the  prior  valid  debt, 

208. 
in   purchase  money  mortgage  leaves  vendor's   lien    unim- 
paired, 209. 
usurious  agreement  to  extend  mortgage,  209. 

bonus  paid  is  applied  on  principal,  209. 
sale  under  a  power  in  usurious  mortgage,  209. 

bona  fide  purchaser  is  protected,  209. 
to  whom  the  defence  of,  is  available,  209,  385. 
cannot  be  set  up  by  a  stranger,  210. 
is  a  defence  for  the  mortgagor,  210. 

and  those,  claiming  rights  in  the  estate  under  him,  210. 
judgment  against  mortgagor  does  not  bind  prior  grantee, 

211. 
right  to  allege  not  transferable  apart  from  estate,  211. 
effect  of  judgment  where  one  defendant  sets  up  defence,  211. 
purchaser  of  mere  equity  cannot  defend,  211. 

reason  of  the  rule,  212. 
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the  mortgagor  cannot  subsequently  authorize  the  defence, 

213. 
but  he  may  by  his  grant  allow  the  defence,  213. 

and  may  indemnify  purchaser  against  the  lien,  213. 
■whether  covenant  to  assume  debt  may  be  released,  213. 
one  who  assigns  mortgage  with  guaranty  cannot  allege  usury, 
214. 

unless  assignment  be  a  cover  for  usury,  214. 

but  is  liable  only  for  money  received,  with  interest,  214. 
accommodation  guarantor  may  defend,  214. 
cannot  be  set  up  by  the  usurer,  215. 
corporation  cannot  interpose  usury  as  a  defence,  215. 

except  to  protect  rights  derived  from  other  persons, 
215. 
affirmative  relief  against,  216. 

rule  that  the  money  loaned  should  be  repaid,  216. 

the  borrower  exempt  from  this  rule  by  statute,  216. 

but  he  must  do  justice  in  other  respects,  217. 

who  is  a  borrower,  217. 

complaint  should  offer  to  pay  money  loaned,  218. 
or  it  will  be  demurrable,  218. 

payment  will  be  a  conditiou  of  relief,  218. 
in  chattel  mortgage,  466. 

VALIDITY  of  chattel  mortgages  as  between  the  parties,  466. 
what  law  controls,  467. 
as  against  creditors  and  purchasers,  475. 
of  chattel  mortgages  as  against  creditors  and  purchasers, 
475. 

where  the  mortgagor  is  authorized  to  sell,  481. 
when  void  only  in  part,  487. 
of  chattel  mortgage  destroyed  by  failure  to  file,  494. 
VALUE  of  property,  rent  is  a  test  of,  302. 

how  determined  on  application  for  resale,  344. 
of  lease  cut  off  by  foreclosure,  384. 
VENDEE'S  LIEN,  nature  of,  32. 
VENDOR'S  LIEN,  nature  of,  27. 

exists  only  in  favor  of  vendor,  27. 

and  for  purchase  money,  27. 
where  a  usurious  mortgage  is  given,  28. 
where  the  purchaser  is  guilty  of  fraud,  2S. 
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improvements  are  subject  to,  28. 

and  renewal  of  lease,  29. 
not  affected  by  disabilities  of  purchaser,  29. 
must  be  paid  out  of  personal  estate,  29,  90. 
when  it  may  be  enforced  by  third  person,  30. 
may  be  assigned  by  parol,  30. 
what  amounts  to  a  waiver  of,  30. 

taking  a  note  or  bond  will  not,  30. 
taking  express  security  will,  31. 
effect  of  taking  note  of  third  party,  31. 
or  of  obtaining  a  judgment,  31. 
taking  a  covenant  for  a  collateral  act,  31. 
priority  of,  as  against  other  liens,  32. 

See  Equitable  Mortgages. 
is  prior  to  claims  of  all  but  bona  fide  purchasers,  97. 
is  an  insurable  interest,  181. 
'  is  prior  to  dower  right  of  vendee's  widow,  203. 
is  not  affected  by  taking  a  usurious  mortgage,  209. 
VERIFICATION  of  complaint  in  action  to  foreclose,  270. 
VIVUM  VADIUM,  at  common  law,  4. 

WASTE  may  be  restrained  by  injunction,  52. 

though  mortgagee  be  in  possession,  53. 

surety  may  apply  for  relief,  53. 
already  committed,  action  for  damages  for,  54. 
remedy  for,  in  cases  of  chattel  mortgages,  448. 
WILL,  power  to  executor  to  mortgage  lands,  37. 

what  language  in,  makes  mortgage  a  charge  on  personalty, 

89. 
WRIT    OF    ASSISTANCE  to  give  possession  to  purchaser  after* 

foreclosure,  371. 
cannot  issue  against  a  stranger  to  the  action,  371. 
nature  of  the  writ,  372. 
may  be  granted  ex  parte,  372. 
when  it  is  a  substantial  right,  372. 
extent  of  the  force  of  the  writ,  373. 

will  not  be  used  to  protect  possession,  373. 

may  be  obtained  by  grantee  of  purchaser,  373. 

effect  on  rights  of  tenants,  372,  374. 
restitution  where  writ  has  been  abused,  374. 
summary  proceedings  as  a  substitute  for,  374. 


